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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE COURT: GOOD MORNING, EVERYBODY.  HAPPY NEW

          3   YEAR.  PLEASED TO SEE EVERYBODY BACK.

          4             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          5   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          6   STATE OF NEW YORK VERSUS MICROSOFT CORPORATION.

          7             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR

          8   THE PLAINTIFFS.

          9             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

         10   WILLIAM NEUKOM FOR THE DEFENDANT.

         11             THE COURT:  MR. BOIES.

         12             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         13             WE CALL AS OUR NEXT WITNESS MR. WILLIAM HARRIS

         14   FROM INTUIT.

         15             THE COURT:  VERY WELL.

         16             (WILLIAM HARRIS, PLAINTIFFS' WITNESS, SWORN.)

         17                        DIRECT EXAMINATION

         18   BY MR. BOIES:

         19   Q.  GOOD MORNING, MR. HARRIS.

         20   A.  GOOD MORNING.

         21   Q.  MY NAME IS DAVID BOIES AND I REPRESENT THE UNITED

         22   STATES.

         23             DO YOU HAVE A COPY OF YOUR DIRECT TESTIMONY IN

         24   FRONT OF YOU?

         25   A.  YES, I DO.
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          1   Q.  IS THAT TESTIMONY ACCURATE AND TRUTHFUL, SIR?

          2   A.  YES, IT IS.

          3             MR. BOIES:  YOUR HONOR, WE TENDER THE WITNESS FOR

          4   CROSS-EXAMINATION.

          5             THE COURT:  VERY WELL.

          6             MR. WARDEN.

          7             MR. WARDEN:  THANK YOU, YOUR HONOR.

          8                        CROSS-EXAMINATION

          9   BY MR. WARDEN:

         10   Q.  GOOD MORNING AGAIN, MR. HARRIS.

         11   A.  GOOD MORNING, SIR.

         12   Q.  AS YOU KNOW, MY NAME IS JOHN WARDEN AND I WILL BE

         13   EXAMINING YOU ON BEHALF OF MICROSOFT.

         14             YOU DID NOT PREPARE THE INITIAL DRAFT OF YOUR

         15   DIRECT TESTIMONY, DID YOU?

         16   A.  VARIOUS PARTS OF MY TESTIMONY OR DRAFTS THEREOF WERE

         17   PREPARED BY MY COUNSEL.

         18   Q.  AND, IN FACT, THE INITIAL DRAFT WAS PREPARED BY YOUR

         19   COUNSEL, WAS IT NOT?

         20   A.  THE INITIAL PIECES OF WHAT BECAME MY TESTIMONY WERE

         21   PREPARED BY MY COUNSEL BASED UPON THEIR CONVERSATIONS WITH

         22   ME.

         23   Q.  WAS THE INITIAL DRAFT THAT THEY PROVIDED TO YOU, IN

         24   FACT, DRAFTED IN WHOLE OR IN PART BY LAWYERS FROM THE

         25   DEPARTMENT OF JUSTICE?

                                                                               6

          1   A.  NO.

          2   Q.  TO YOUR KNOWLEDGE, DID LAWYERS FROM THE DEPARTMENT OF

          3   JUSTICE COMMENT ON DRAFTS OF YOUR TESTIMONY TO INTUIT'S

          4   COUNSEL?

          5   A.  THEY MAY HAVE.  I DON'T KNOW.

          6   Q.  YOU DON'T KNOW.  WHO DECIDED WHAT TOPICS WOULD BE

          7   ADDRESSED IN YOUR TESTIMONY?

          8   A.  I DID, BASED UPON MY UNDERSTANDING OF THE GENERAL TOPICS

          9   TO BE COVERED AT THIS TRIAL.

         10   Q.  DID THE DEPARTMENT OF JUSTICE ASK YOU TO TESTIFY AS TO

         11   ANY PARTICULAR TOPICS?

         12   A.  THEY DIDN'T SPECIFICALLY ASK, BUT THEIR INITIAL

         13   QUESTIONS OF ME REVOLVED AROUND TWO ISSUES:  ONE, THE ACTIVE

         14   DESKTOP AGREEMENT THAT WE ENTERED INTO WITH MICROSOFT; AND,

         15   TWO, THE GENERAL IMPORTANCE OF THE OPERATING SYSTEM IN OUR

         16   BUSINESS AND IN OUR INDUSTRY.

         17   Q.  WHAT QUESTIONS, IF YOU RECALL, DID THEY ASK YOU ON THOSE

         18   TOPICS?

         19   A.  I DON'T RECALL SPECIFIC QUESTIONS.

         20   Q.  DO YOU RECALL IN GENERAL WHAT THE PURPORT OF THE

         21   QUESTIONS WAS?

         22   A.  YES.  ON THE ACTIVE DESKTOP AGREEMENT, QUESTIONS SUCH AS

         23   WAS I INVOLVED IN THE NEGOTIATION OF THE AGREEMENT?  WHAT

         24   WERE THE NATURE OF THOSE NEGOTIATIONS?  WHAT IMPACT DID IT

         25   HAVE ON OUR BUSINESS?  AND WHAT IMPACT DID WE THINK IT WOULD
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          1   HAVE ON OUR BUSINESS?

          2             ON THE OPERATING SYSTEM IN GENERAL, WHAT I VIEWED

          3   AS THE GENERAL ROLE OF THE OPERATING SYSTEM IN OUR BUSINESS

          4   AND IN THE INDUSTRY ITSELF.

          5   Q.  AND ARE THE STATEMENTS MADE IN YOUR WRITTEN DIRECT

          6   TESTIMONY CONSISTENT WITH THE ANSWERS YOU GAVE TO COUNSEL

          7   FOR THE UNITED STATES DURING THOSE DISCUSSIONS?

          8   A.  YES, I BELIEVE THEY ARE.

          9   Q.  NOW, YOU INITIALLY HAD A HALF-HOUR TELEPHONE

         10   CONVERSATION IN AUGUST 1998, IN WHICH ASSISTANT ATTORNEY

         11   GENERAL JOEL KLEIN PARTICIPATED; ISN'T THAT CORRECT?

         12   A.  THAT'S CORRECT.

         13   Q.  THEN YOU HAD AN HOUR-AND-A-HALF MEETING AT YOUR OFFICE

         14   IN MOUNTAIN VIEW IN MID-AUGUST WITH SEVERAL LAWYERS FROM THE

         15   JUSTICE DEPARTMENT; IS THAT CORRECT?

         16   A.  THAT'S CORRECT.

         17   Q.  AND THEN YOU HAD A THIRD DISCUSSION FOR ABOUT AN HOUR,

         18   AGAIN AT YOUR OFFICE IN MOUNTAIN VIEW, WITH JUSTICE

         19   DEPARTMENT LAWYERS IN SEPTEMBER; IS THAT RIGHT?

         20   A.  THAT'S CORRECT.

         21   Q.  NOW, AFTER YOU WERE DEPOSED ON SEPTEMBER 29TH AND BEFORE

         22   YOU SUBMITTED YOUR DIRECT TESTIMONY ON OCTOBER 13TH, DID YOU

         23   HAVE ANY ADDITIONAL DISCUSSIONS WITH JUSTICE DEPARTMENT

         24   LAWYERS?

         25   A.  NO, I DID NOT, WITH THE EXCEPTION OF A POSSIBLE BRIEF
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          1   PHONE CALL WITH REGARD TO SCHEDULING OF COURT APPEARANCES

          2   AND THINGS OF THAT NATURE.

          3   Q.  HOW ABOUT BETWEEN OCTOBER 13TH AND TODAY?

          4   A.  NO.  I HAVE NOT HAD ANY CONVERSATIONS WITH THE

          5   DEPARTMENT OF JUSTICE OR THEIR ATTORNEYS.

          6   Q.  YOU ARE CURRENTLY THE PRESIDENT AND C.E.O. OF INTUIT; IS

          7   THAT RIGHT?

          8   A.  THAT'S CORRECT.

          9   Q.  AND YOU BECAME THAT ON AUGUST 1 OF THIS YEAR -- OR LAST

         10   YEAR, I SHOULD SAY; IS THAT RIGHT?

         11   A.  NOW OF LAST YEAR, THAT'S CORRECT.

         12   Q.  RIGHT.  YOUR PREDECESSOR IN THOSE POSITIONS WAS BILL

         13   CAMPBELL, CORRECT?

         14   A.  YES.

         15   Q.  AND HE'S CURRENTLY THE CHAIRMAN OF INTUIT'S BOARD OF

         16   DIRECTORS; IS THAT CORRECT?

         17   A.  CORRECT.

         18   Q.  HE IS ALSO A DIRECTOR OF APPLE COMPUTER, IS HE NOT?

         19   A.  YES, HE IS.

         20   Q.  AND HE IS ALSO A DIRECTOR OF NETSCAPE, IS HE NOT?

         21   A.  YES, HE IS.

         22   Q.  AND IT'S ALSO TRUE, IS IT NOT, THAT MICROSOFT IS

         23   INTUIT'S BIGGEST COMPETITOR IN THE PERSONAL FINANCE SOFTWARE

         24   BUSINESS?

         25   A.  YES, THAT'S CORRECT.
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          1   Q.  HAVE YOU HAD DISCUSSIONS ABOUT YOUR TESTIMONY WITH

          2   ANYONE OTHER THAN INTUIT EMPLOYEES, INTUIT'S COUNSEL AND

          3   LAWYERS FROM THE JUSTICE DEPARTMENT?

          4   A.  NO.

          5   Q.  HAVE YOU HAD DISCUSSIONS WITH ANYONE FROM NETSCAPE,

          6   ORACLE, IBM, OR SUN IN THE LAST THREE YEARS REGARDING

          7   POSSIBLE STRATEGIES OR PLANS TO COMPETE AGAINST MICROSOFT?

          8   A.  NO.  NOW, WE HAVE OBVIOUSLY HAD DISCUSSIONS WITH

          9   NETSCAPE ON VARIOUS TOPICS, THE MOST IMPORTANT OF WHICH HAS

         10   BEEN THE INITIAL BUNDLING OF THEIR BROWSER WITH OUR PRODUCTS

         11   IN 1995, AS WELL AS DISCUSSIONS ABOUT VARIOUS OTHER BUSINESS

         12   RELATIONSHIPS WITH THEM.

         13             WE HAVE HAD BRIEF DISCUSSIONS WITH SUN AND ORACLE

         14   AND IBM ABOUT BUSINESS RELATIONSHIPS, BUT NONE OF THOSE

         15   DISCUSSIONS HAVE REVOLVED AROUND COMPETING WITH MICROSOFT.

         16   Q.  THANK YOU.

         17             ON PAGES 41 TO 47 OF YOUR WRITTEN DIRECT, YOU HAVE

         18   A SECTION ENTITLED, "POSSIBLE REMEDIES TO ANTI-COMPETITIVE

         19   USE OF THE OPERATING SYSTEM," IS THAT CORRECT?

         20   A.  JUST A MINUTE.  I AM FINDING IT.

         21             YES.  THAT'S CORRECT.

         22   Q.  WHOSE IDEA WAS IT TO INCLUDE THAT SECTION IN YOUR

         23   TESTIMONY?

         24   A.  MINE.

         25   Q.  THE GOVERNMENT DIDN'T ASK YOU TO?
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          1   A.  NO.

          2   Q.  YOUR COUNSEL DIDN'T SUGGEST IT?

          3   A.  NO.

          4   Q.  WHEN DID THAT IDEA OCCUR TO YOU?

          5   A.  IT OCCURRED TO ME IN THE CONTEXT OF DISCUSSING THE

          6   IMPORTANCE OF THE OPERATING SYSTEM IN OUR INDUSTRY.  AS A

          7   BUSINESS PERSON, I THINK OF NOT ONLY PROBLEMS IN SITUATIONS

          8   BUT ALSO ACTIONS AND SOLUTIONS.  AND SO IT WAS A NATURAL

          9   THING FOR ME TO TALK NOT ONLY OF WHAT I SAW AS POTENTIAL

         10   ISSUES, BUT ALSO THE RELATIVELY STRAIGHTFORWARD WAYS TO DEAL

         11   WITH THOSE ISSUES.

         12   Q.  NOW, WHEN YOU WERE ASKED AT YOUR DEPOSITION WHAT

         13   SUBJECTS YOU EXPECTED TO TESTIFY ABOUT AT TRIAL, YOU DIDN'T

         14   MENTION REMEDIES, DID YOU?

         15   A.  NO, I DID NOT.  WHAT I TALKED ABOUT WAS TESTIFYING --

         16   THAT I ANTICIPATED TESTIFYING TO THE IMPORTANCE AND ROLE OF

         17   THE OPERATING SYSTEM IN OUR BUSINESS AND IN OUR INDUSTRY.

         18   AND I BELIEVE THAT REMEDIES IS A PART OF THAT OVERALL

         19   DISCUSSION.

         20   Q.  BUT YOU WERE ASKED AT YOUR DEPOSITION, WEREN'T YOU, TO

         21   GIVE YOUR FULLEST UNDERSTANDING AS TO WHAT YOU EXPECTED YOUR

         22   TRIAL TESTIMONY TO INCLUDE?

         23   A.  YES.

         24   Q.  AND YOU DIDN'T MENTION REMEDIES?

         25   A.  NO.
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          1   Q.  AND YOUR DEPOSITION ENDED AT NOON, DIDN'T IT, IN ORDER

          2   TO ACCOMMODATE A LUNCHEON DATE YOU HAD?

          3   A.  THAT'S CORRECT.  I BELIEVE THE ORIGINAL SCHEDULE FOR THE

          4   DEPOSITION HAD BEEN ON A PRIOR DAY WHERE I MADE THE ENTIRE

          5   DAY AVAILABLE AT THE REQUEST OF MICROSOFT.

          6             AT THE REQUEST OF MICROSOFT, THEY SUBSEQUENTLY

          7   CANCELLED THAT DATE AND REQUESTED A DIFFERENT DAY.  I SAID,

          8   "ON THAT DAY I CAN BE AVAILABLE UNTIL NOON.  I HAVE TO STOP

          9   AT NOON, AND I'M DELIGHTED TO START AS EARLY AS YOU LIKE."

         10   I THINK WE STARTED AT 7:00 AM OR SOMETHING LIKE THAT.

         11   Q.  AND BEFORE THE DEPOSITION, YOUR COUNSEL HAD ADVISED

         12   MICROSOFT'S COUNSEL THAT THE MORNING WOULD BE SUFFICIENT

         13   BECAUSE YOU HAD, QUOTE, NOTHING TO SAY IN THIS CASE, CLOSED

         14   QUOTE; ISN'T THAT TRUE?

         15   A.  I'M UNAWARE OF CONVERSATIONS THAT MAY HAVE OCCURRED

         16   BETWEEN MY COUNSEL AND MICROSOFT'S COUNSEL.

         17   Q.  LOOK AT PARAGRAPH 106 ON PAGE 43 OF YOUR DIRECT.

         18   A.  YES, SIR.

         19   Q.  THERE YOU PRESENT WHAT YOU CALL THREE HYPOTHETICAL

         20   SITUATIONS; IS THAT CORRECT?

         21   A.  THAT'S CORRECT.

         22   Q.  ONE, YOU TERM "EXCLUSIONARY BEHAVIOR."  AND TWO, YOU

         23   TERM "DISCRIMINATORY BEHAVIOR," CORRECT?

         24   A.  IN 106?

         25   Q.  YES.  WELL, IN SUCCEEDING PARAGRAPHS.  106, YOU
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          1   INTRODUCED THESE HYPOTHETICALS, CORRECT?

          2   A.  YES.  AND I WOULD GUESS THAT THERE ARE ACTUALLY TWO

          3   HYPOTHETICALS RELATING TO EXCLUSIONARY AND TWO TO

          4   DISCRIMINATORY.

          5   Q.  OKAY.  JUST TO BE SURE, NONE OF THESE EXAMPLES

          6   REPRESENTS AN ACTUAL STATE OF FACTS; ISN'T THAT CORRECT?

          7   A.  YES, THAT'S CORRECT.

          8   Q.  MICROSOFT HASN'T ADDED ANY CODE TO THE OPERATING SYSTEM,

          9   FOR EXAMPLE, THAT PREVENTS USERS FROM ACCESSING NEWS

         10   SERVICES OTHER THAN MICROSOFT'S OWN NEWS SERVICE, CORRECT?

         11   A.  THAT'S CORRECT.

         12   Q.  AND, TO YOUR KNOWLEDGE, MICROSOFT HAS NO PLANS TO DO

         13   THAT IN THE FUTURE; ISN'T THAT CORRECT?

         14   A.  THAT'S CORRECT.

         15   Q.  NOW, LOOKING AT PARAGRAPH 106 STILL, ISN'T IT TRUE THAT

         16   URL'S OR INTERNET ADDRESSES ARE NO MORE DIFFICULT TO

         17   MEMORIZE THAN TELEPHONE NUMBERS?

         18   A.  I THINK THAT'S GENERALLY CORRECT, YES.

         19   Q.  IN FACT, THEY ARE PROBABLY EASIER, AREN'T THEY, BECAUSE

         20   THEY ARE NAMED-BASED?

         21   A.  IN SOME INSTANCES, THAT WOULD BE CORRECT.

         22   Q.  INTUIT.COM, YOUR URL, IS EASIER TO MEMORIZE THAN

         23   INTUIT'S TELEPHONE NUMBER, (650) 944-6000, ISN'T IT?

         24   A.  YES, ALTHOUGH YOU COULD CALL 1-800-4-INTUIT.

         25   Q.  THAT'S EASIER THAN THE REGULAR NUMBER.  I AGREE WITH
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          1   THAT.

          2             AND DON'T BOTH INTERNET EXPLORER AND NETSCAPE

          3   NAVIGATOR MAKE IT EVEN EASIER FOR CUSTOMERS TO CONNECT TO A

          4   WEB SITE THEY'VE PREVIOUSLY VISITED BY RECOGNIZING THE URL

          5   AND AUTOMATICALLY COMPLETING IT WHENEVER THE CUSTOMER BEGINS

          6   ENTERING IT?

          7   A.  YES, THAT'S CORRECT.

          8   Q.  AND BOTH INTERNET EXPLORER AND NETSCAPE NAVIGATOR KEEP

          9   TRACK OF A SO-CALLED HISTORY TO ENABLE USERS TO RETURN

         10   EASILY TO URL'S THAT THEY'VE VISITED IN THE PAST; ISN'T THAT

         11   CORRECT?

         12   A.  YES.

         13   Q.  AND USERS CAN ALSO EASILY ADD URL'S TO THEIR LIST OF

         14   FAVORITES WITH A COUPLE OF MOUSE CLICKS, CAN'T THEY?

         15   A.  YES.

         16   Q.  NOW, LET'S LOOK AT 107 -- PARAGRAPH 107.  NONE OF THE

         17   EXAMPLES IN THIS PARAGRAPH REPRESENTS AN ACTUAL STATE OF

         18   FACTS, DOES IT?

         19   A.  NO.

         20   Q.  MICROSOFT DOESN'T EVEN ISSUE A CREDIT CARD, DOES IT?

         21   A.  I'M NOT CERTAIN, BUT I DON'T KNOW THAT THEY DO.

         22   Q.  QUICKEN DOES.  ISN'T THERE A QUICKEN CREDIT CARD ISSUED

         23   BY TRAVELERS?

         24   A.  YES, THERE IS.

         25   Q.  AND, BY THE WAY, WHEN PEOPLE USE CREDIT CARDS NOW,
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          1   WHETHER BY FAX, BY MAIL, OVER THE TELEPHONE OR OVER THE

          2   INTERNET, THEY HAVE TO PROVIDE THE CARD NUMBER AND

          3   EXPIRATION DATE, DON'T THEY?

          4   A.  YES.

          5   Q.  LET'S TURN TO PARAGRAPH 108.  WHERE DID YOU OBTAIN THE

          6   UNDERSTANDING OF THE 1995 CONSENT DECREE THAT YOU REFER TO

          7   IN THE FIRST SENTENCE OF THAT PARAGRAPH?

          8   A.  IN CONVERSATIONS WITH MY COUNSEL.

          9   Q.  HAVE YOU READ THE CONSENT DECREE?

         10   A.  I'VE READ PARTS OF IT.

         11   Q.  WHEN DID YOU LAST READ IT?

         12   A.  I BELIEVE PROBABLY LATE FALL -- SORRY.  LATE SUMMER OR

         13   EARLY FALL.

         14   Q.  LATE SUMMER OR EARLY FALL.  DOES THE PHRASE "OPERATING

         15   SYSTEM NEUTRALITY" OR THE PHRASE "APPLICATION NEUTRALITY"

         16   APPEAR IN THAT CONSENT DECREE?

         17   A.  NO, I DON'T BELIEVE IT DOES.

         18   Q.  LOOKING AT THE LAST SENTENCE OF PARAGRAPH 109, IF YOU

         19   WOULD, PLEASE, HAVING THAT IN MIND, IS IT YOUR TESTIMONY

         20   THAT THE COURT SHOULD FREEZE THE CURRENT ALLOCATION OF

         21   FUNCTIONS AS BETWEEN WINDOWS AND APPLICATIONS?

         22   A.  FREEZE?  NO.

         23   Q.  WHAT SHOULD THE COURT DO WITH RESPECT TO THAT ALLOCATION

         24   AS IT NOW STANDS?

         25   A.  I BELIEVE THERE IS A ROLE FOR SOMEONE -- PERHAPS THE
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          1   COURT -- TO MAKE A DISTINCTION BETWEEN THE OPERATING SYSTEM

          2   AND THE APPLICATIONS.

          3   Q.  WHAT DO YOU MEAN BY "A ROLE FOR SOMEONE, PERHAPS THE

          4   COURT"?

          5   A.  TO THE EXTENT THAT THE OPERATING SYSTEM IS AN ESSENTIAL

          6   SERVICE THAT DOES NOT HAVE AN EFFECTIVE COMPETITIVE

          7   SUBSTITUTE -- TO THAT EXTENT, IT'S MY UNDERSTANDING OF

          8   ANTITRUST LAWS THAT SUCH MARKET -- SUCH MARKET POWER SHOULD

          9   NOT BE USED TO LEVERAGE INTO OTHER MARKETS.

         10             IT IS IN THAT WAY THAT I THINK THAT IT MAY BE

         11   REASONABLE FOR THE COURT TO LOOK AT MAKING A DISTINCTION

         12   BETWEEN OPERATING SYSTEMS AND APPLICATIONS.

         13   Q.  YOU'RE NOT A MEMBER OF THE BAR, ARE YOU?

         14   A.  I AM NOT A MEMBER OF THE BAR.

         15   Q.  DID YOU ATTEND LAW SCHOOL?

         16   A.  ONE DAY WHEN I WAS AT BUSINESS SCHOOL.  AND ACTUALLY --

         17   Q.  THAT WAS ENOUGH.

         18   A.  I FOUND IT LIKE STIRRING CONCRETE WITH YOUR EYELASHES.

         19   Q.  ARE YOU AWARE THAT THE COURT HAS DISMISSED THE MONOPOLY

         20   LEVERAGING CLAIM THAT WAS ASSERTED IN THIS CASE?

         21   A.  NO, SIR.

         22   Q.  YOUR COUNSEL DIDN'T TELL YOU THAT?

         23   A.  NO, SIR.

         24   Q.  I TAKE IT YOU DON'T BELIEVE THAT WE SHOULD BRING BACK

         25   ALL THE PEOPLE WHO USED TO WORK AT THE INTERSTATE COMMERCE
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          1   COMMISSION AND HAVE THEM BECOME THE NATIONAL OPERATING

          2   SYSTEM COMMISSION?

          3   A.  I HAVE NO OPINION ON THE INTERSTATE COMMERCE COMMISSION.

          4   Q.  SHOULD WE HAVE A NATIONAL OPERATING SYSTEM COMMISSION?

          5   A.  I'M NOT PROPOSING ANY SUCH THING.

          6   Q.  IF -- TAKE YOURSELF BACK TO 1988 -- I APPRECIATE THAT'S

          7   BEFORE YOU WERE IN THIS BUSINESS, BUT TAKE YOURSELF BACK

          8   THERE, IF YOU WOULD, IN YOUR MIND.  IF A COURT OR OTHER BODY

          9   HAD FROZEN MICROSOFT'S OPERATING SYSTEMS AT THE MS-DOS 4.01

         10   LEVEL OF FUNCTIONALITY, THAT WOULD HAVE BEEN PRETTY BAD FOR

         11   CONSUMERS, WOULDN'T IT HAVE?

         12   A.  AGREED.  AND I'VE NOT ADVOCATED FREEZING ANY SUCH

         13   DEFINITION, JUST IN THE SAME WAY THAT I WOULD NOT ADVOCATE

         14   FREEZING THE DEFINITION OR THE FUNCTIONALITY OF

         15   SPREADSHEETS, WORD PROCESSORS OR OUR OWN PERSONAL FINANCE

         16   SOFTWARE.

         17   Q.  YOU MODIFY YOUR PRODUCTS IN RESPONSE TO TECHNOLOGICAL

         18   AND MARKET CHANGES; ISN'T THAT CORRECT?

         19   A.  WE DO.

         20   Q.  AND MICROSOFT SHOULD DO THE SAME, SHOULDN'T IT?

         21   A.  YES.

         22             MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND

         23   OFFER INTO EVIDENCE WHAT HAS BEEN PREMARKED FOR

         24   IDENTIFICATION AS DEFENDANTS' EXHIBIT 2099, A COPY OF

         25   INTUIT'S MOST RECENT FORM 10-K AS FILED WITH THE UNITED
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          1   STATES SECURITIES AND EXCHANGE COMMISSION.

          2   BY MR. WARDEN:

          3   Q.  DO YOU RECOGNIZE THAT DOCUMENT?

          4   A.  IN GENERAL, YES.

          5   Q.  I'M SORRY.  WHAT DO YOU MEAN BY "IN GENERAL"?  YOU

          6   HAVEN'T SEEN IT IN THIS PARTICULAR FORMAT OR --

          7   A.  CORRECT.

          8   Q.  OKAY.  EXPLAIN, IF YOU WOULD TO THE COURT, PLEASE,

          9   EXACTLY WHAT A FORM 10-K IS.

         10   A.  IT'S A REPORT THAT COMPANIES PROVIDE TO THE SECURITIES

         11   AND EXCHANGE COMMISSION THAT REPORTS ON THEIR ANNUAL

         12   OPERATING RESULTS.

         13   Q.  DOESN'T IT DO MORE THAN THAT?

         14             TAKE A LOOK AT THE TABLE OF CONTENTS, IF YOU NEED

         15   TO REFRESH YOUR RECOLLECTION.

         16   A.  IT TALKS ABOUT BUSINESS, PROPERTIES, LEGAL PROCEEDINGS,

         17   SUBMISSION OF MATTERS TO A VOTE, EXECUTIVE OFFICERS, MARKET

         18   FOR REGISTRANT'S COMMON EQUITY, FINANCIAL DATA, MANAGEMENT'S

         19   DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION, QUANTITATIVE

         20   AND QUALITATIVE DISCLOSURES, FINANCIAL STATEMENTS, CHANGES

         21   IN AND DISAGREEMENTS WITH ACCOUNTANTS, DIRECTORS AND

         22   OFFICERS LISTINGS, EXECUTIVE COMPENSATION, SECURITY

         23   OWNERSHIP AND RELATED TRANSACTIONS, AS WELL AS EXHIBITS AND

         24   FINANCIAL STATEMENTS.

         25   Q.  AND TAKE A LOOK AT PAGE 3.  THERE IS A SECTION ENTITLED
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          1   "BUSINESS OVERVIEW," CORRECT?

          2   A.  "BUSINESS OVERVIEW."

          3   Q.  AND THEN ON PAGE 6 BEGINS A SECTION ENTITLED "PRODUCTS

          4   AND SERVICES"; ISN'T THAT CORRECT?

          5   A.  CORRECT.

          6   Q.  PAGE 12, A SECTION ENTITLED "PRODUCT DEVELOPMENT"

          7   BEGINS; ISN'T THAT CORRECT?

          8   A.  I ASSUME SO.  YES.

          9   Q.  AND THEN ON PAGE 13, "MARKETING, SALES AND

         10   DISTRIBUTION"?

         11   A.  YES.

         12   Q.  PAGE 14, "COMPETITION"?

         13   A.  YES.

         14   Q.  15 -- I'M SORRY.  16, "CUSTOMER SERVICE AND TECHNICAL

         15   SUPPORT"?

         16   A.  YES.

         17   Q.  PAGE 17, THREE MORE SECTIONS?

         18   A.  YES.

         19             MR. BOIES:  YOUR HONOR, WE HAVE NO OBJECTION TO

         20   THE ADMISSION OF THIS DOCUMENT IF MR. WARDEN WISHES TO OFFER

         21   IT.

         22             MR. WARDEN:  I HAVE OFFERED IT.

         23             THE COURT:  ALL RIGHT.  DEFENDANTS' 2099 IS

         24   ADMITTED.

         25
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          1                                   (WHEREUPON, DEFENDANTS'

          2                                   EXHIBIT NUMBER 2099 WAS

          3                                   RECEIVED IN EVIDENCE.)

          4   BY MR. WARDEN:

          5   Q.  AND THEN ON PAGE 25 BEGINS "MANAGEMENT'S DISCUSSION AND

          6   ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS."

          7   A.  YES.

          8   Q.  AND THAT'S THE SECTION YOU INITIALLY REFERRED TO IN YOUR

          9   ANSWER AS TO WHAT THIS DOCUMENT WAS; ISN'T THAT CORRECT?

         10   A.  WELL, I THINK THE PURPOSE OF THE DOCUMENT IS TO DISCLOSE

         11   TO THE PUBLIC THE NATURE OF THE COMPANY'S BUSINESS POSITION.

         12   Q.  AND BY LAW, IT'S REQUIRED TO BE TRUTHFUL AND ACCURATE IN

         13   ALL RESPECTS; IS THAT NOT CORRECT?

         14   A.  I BELIEVE SO.

         15   Q.  AND ASIDE FROM A PROSPECTUS, THIS IS THE MOST IMPORTANT

         16   DOCUMENT THAT A COMPANY PREPARES IN THE COURSE OF A YEAR FOR

         17   FILING WITH THE GOVERNMENT, IS IT NOT?

         18   A.  YES.

         19   Q.  AND THE LAW IMPOSES PENALTIES AKIN TO THOSE FOR PERJURY

         20   FOR MISSTATEMENTS OR MATERIAL OMISSIONS IN THIS DOCUMENT;

         21   ISN'T THAT CORRECT?

         22   A.  I BELIEVE SO.

         23   Q.  NOW, YOU REFER A NUMBER OF TIMES IN YOUR TESTIMONY --

         24   FOR EXAMPLE, PARAGRAPHS 7, 8 AND 110 -- TO WINDOWS AS A

         25   CHOKE POINT OR UNIQUE GATEWAY TO THE INTERNET, AND YOU USE
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          1   OTHER TERMS SUCH AS "CONTROL OF ACCESS" AND SO ON THROUGHOUT

          2   YOUR DIRECT TESTIMONY; ISN'T THAT CORRECT?

          3   A.  YES, I DO.

          4   Q.  IS THERE ANY REFERENCE ANYWHERE IN DEFENDANTS' EXHIBIT

          5   2099, WHETHER IT BE IN THE SECTION ENTITLED "COMPETITION" OR

          6   ANYWHERE ELSE, TO THE OPERATING SYSTEM OR TO WINDOWS AS A

          7   CHOKE POINT, A CONTROL OF ACCESS TO THE INTERNET, A UNIQUE

          8   GATEWAY TO THE INTERNET, OR ANY OTHER FACTOR THAT MIGHT HAVE

          9   ANY COMPETITIVE IMPACT ON YOUR COMPANY?

         10   A.  I DON'T KNOW.  I PRESUME NOT.

         11   Q.  WELL, I'LL ASK YOU WHEN WE TAKE OUR MORNING RECESS TO

         12   TAKE A LOOK.  I FIND ON PARAGRAPHS -- I'M SORRY -- ON PAGES

         13   14 AND 15 REFERENCE TO MICROSOFT AS A POTENTIAL COMPETITOR

         14   IN PERSONAL TAX SOFTWARE.

         15             I FIND ON PAGE 15 A REFERENCE TO A PRODUCT OF

         16   PEACHTREE, WHICH IS SAID TO BE BUNDLED WITH MICROSOFT OFFICE

         17   AND TO HAVE THE CAPABILITY OF INTEGRATING WITH MICROSOFT

         18   OFFICE, UNLIKE INTUIT'S COMPETITIVE PRODUCT, ACCORDING TO

         19   THIS DOCUMENT.  AND I FIND ON PAGE 16 MICROSOFT MENTIONED AS

         20   THE PRINCIPAL COMPETITOR FOR CONSUMER FINANCE SOFTWARE MADE

         21   BY INTUIT.

         22             NOW, I ASK YOU TO LOOK AT THIS DURING THE RECESS

         23   AND TELL ME WHETHER ANY OF THESE REFERENCES TO THE OPERATING

         24   SYSTEM OR TO WINDOWS AS A CHOKE POINT, A GATEWAY, A MEANS OF

         25   CONTROL, OR ANY OTHER SIGNIFICANT OR INSIGNIFICANT
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          1   COMPETITIVE FACTOR IN THE MARKETS IN WHICH YOU OPERATE IS

          2   INCLUDED IN THIS DOCUMENT.  WILL YOU DO THAT, PLEASE?

          3   A.  YES, OF COURSE.

          4   Q.  THANK YOU.

          5             NOW, YOU TALK IN YOUR TESTIMONY, DO YOU NOT, ABOUT

          6   A REMEDY BASED ON THE BROAD PRINCIPLE OF OPERATING SYSTEM

          7   NEUTRALITY?

          8   A.  YES.

          9   Q.  AND IN PARAGRAPH 103, FOR EXAMPLE, YOU SAY THIS REMEDY

         10   WOULD INCLUDE "ENSURING THAT ALL CUSTOMERS AND USERS OF THE

         11   OPERATING SYSTEM, INCLUDING ISV'S, ICP'S, IAP'S, OEM'S AND

         12   OTHERS, ARE AFFORDED ACCESS TO TECHNOLOGY AND PLACEMENT ON A

         13   BASIS THAT DOES NOT EXCLUDE AND DOES NOT DISCRIMINATE."

         14             NOW, WHEN YOU REFER TO "PLACEMENT" IN THAT PHRASE

         15   OR CLAUSE, IS THAT PLACEMENT ON THE WINDOWS DESKTOP YOU'RE

         16   TALKING ABOUT?

         17   A.  INCLUSION WITH THE OPERATING SYSTEM, PLACEMENT ON THE

         18   WINDOWS DESKTOP, PLACEMENT ON THE ACTIVE DESKTOP AND

         19   PLACEMENT ON THE START PAGE TO THE EXTENT THAT THE BROWSER

         20   IS BUNDLED WITH THE OPERATING SYSTEM, ET CETERA.

         21   Q.  AND THEN IN 104, YOU SAY THAT YOUR REMEDY WOULD "INSURE

         22   THAT THE OPERATING SYSTEM DOES NOT FAVOR ONE COMPETITIVE

         23   PRODUCT OVER ANOTHER," CORRECT?

         24   A.  YES.

         25   Q.  AND THAT'S WHAT YOU MEAN BY "OPERATING SYSTEM
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          1   NEUTRALITY"?

          2   A.  YES.  I MEAN, GENERALLY, THE ABSENCE OF LINKAGE BETWEEN

          3   THE OPERATING SYSTEM AND OTHER PRODUCTS AND SERVICES.

          4   Q.  NOW, YOU AGREE, DON'T YOU, THAT THE OPERATING SYSTEM

          5   ITSELF CANNOT HOST OR DISPLAY ON THE DESKTOP EVERY PRODUCT

          6   OR SERVICE DISTRIBUTED BY EVERY ISV, ICP, IAP AND OEM IN THE

          7   WORLD?

          8   A.  I DON'T KNOW WHAT YOU MEAN BY "HOST," BUT DISPLAY, YES.

          9   Q.  WELL, YOU WENT BEYOND DISPLAY ON THE DESKTOP IN

         10   EXPLAINING WHAT YOU MEANT BY PLACEMENT TO SAY "INCLUSION

         11   WITH"  OR WHATEVER.

         12   A.  "INCLUSION WITH."

         13   Q.  OKAY.

         14   A.  YES.

         15   Q.  NOW, THE OPERATING SYSTEM CAN'T INCLUDE EVERY

         16   APPLICATION IN THE WORLD, CAN IT?

         17   A.  NO.

         18   Q.  AND THE DESKTOP IS EVEN MORE LIMITED IN THAT RESPECT, IS

         19   IT NOT?

         20   A.  YES.

         21   Q.  NOW, WHILE WE'RE ON THAT SUBJECT -- THE DESKTOP -- ISN'T

         22   IT TRUE THAT THE SEVEN MICROSOFT-SUPPLIED ICONS ON THE

         23   WINDOWS DESKTOP OCCUPY ONLY ABOUT 15 PERCENT OF THE

         24   AVAILABLE SPACE ON THE DESKTOP?

         25   A.  I HAVEN'T DONE THAT CALCULATION.  THAT SOUNDS

                                                                              23

          1   APPROXIMATELY TRUE, DEPENDING ON THE RESOLUTION OF ONE'S

          2   SCREEN AND THE BULK OF THE REST OF THE SCREEN IN A TYPICAL

          3   INSTALLATION IS BLANK.

          4   Q.  AND OEM'S ARE FREE TO INCLUDE WHATEVER ICONS FOR OTHER

          5   SOFTWARE PRODUCTS THEY LIKE, INCLUDING ICONS FOR QUICKEN, ON

          6   THE REMAINING 85 PERCENT OF THE DESKTOP; ISN'T THAT CORRECT?

          7   A.  I'M NOT FAMILIAR WITH WHAT OEM'S ARE OR ARE NOT FREE TO

          8   DO.

          9   Q.  DOES QUICKEN HAVE AN ICON ON ANY DESKTOP?

         10   A.  NOT THAT I -- THE PRE-INSTALLED ON AN OEM MACHINE, NOT

         11   THAT I'M SPECIFICALLY AWARE OF.

         12   Q.  YOU'RE NOT.

         13             IS IT TRUE, IS IT NOT, HOWEVER, THAT MICROSOFT HAS

         14   NO MONOPOLY OF THE WINDOWS DESKTOP?

         15   A.  I BELIEVE THAT MICROSOFT HAS NO MONOPOLY OF THE

         16   PLACEMENT OF ICONS ON THE DESKTOP.  WHAT THEY DO HAVE A

         17   MONOPOLY ON, TO USE YOUR WORDS, IS THE PRECONFIGURED

         18   PLACEMENT OF ICONS ON THAT DESKTOP THAT COME WITH THE

         19   OPERATING SYSTEM ITSELF.

         20   Q.  WHEN IT GOES TO THE OEM'S?

         21   A.  CORRECT.

         22   Q.  AND THAT'S THE SAME MONOPOLY THAT TIME MAGAZINE HAS OVER

         23   ITS COVER, ISN'T IT?

         24   A.  I BELIEVE THAT THERE IS A DISTINCTION BETWEEN THE TWO.

         25   Q.  IT'S THE SAME MONOPOLY YOU HAVE OVER THE START PAGE FOR
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          1   YOUR WEB SITE, ISN'T IT?

          2   A.  AGAIN, I BELIEVE THERE IS A DISTINCTION BETWEEN THE TWO.

          3   Q.  IT'S THE SAME MONOPOLY THAT JOHN GRISHAM HAS OVER THE

          4   COVER ART ON ONE OF HIS NOVELS, ISN'T IT?

          5   A.  REPEAT, I THINK THERE'S A DISTINCTION.

          6   Q.  WHAT'S THE DISTINCTION?  WE MIGHT AS WELL GET TO IT.

          7   A.  THE DISTINCTION IS THAT THE OPERATING SYSTEM, FOR MOST

          8   ANYONE WHO WANTS TO COMPUTE, IS AN ESSENTIAL SERVICE THAT

          9   THEY MUST AVAIL THEMSELVES OF, AND BECAUSE OF WINDOWS'

         10   DOMINANT POSITION IN THE INDUSTRY TODAY, IT'S AN ESSENTIAL

         11   SERVICE FOR WHICH, FOR MOST PEOPLE AND FOR MOST SOFTWARE

         12   DEVELOPERS, THERE'S NOT AN EFFECTIVE SUBSTITUTE.

         13   Q.  WELL, LET'S GO BACK -- AS LONG AS WE'RE TALKING ABOUT

         14   ESSENTIAL SERVICES, ARE YOU USING THAT IN THE LEGAL SENSE?

         15   A.  NO, SIR.

         16   Q.  NO?  THERE ARE A WHOLE LINE OF CASES, SINCE YOU'RE

         17   OPINING ABOUT CONSENT DECREES AND OTHER LEGAL SUBJECTS,

         18   ABOUT ESSENTIAL FACILITIES, AND THE CLASSIC ONE IS A

         19   RAILROAD TERMINAL.  ARE YOU FAMILIAR WITH THAT?

         20   A.  NO, SIR.

         21   Q.  OKAY.  WELL, LET'S ASSUME THAT A RAILROAD TERMINAL WAS

         22   THE ONLY WAY IN AND OUT OF A CITY AND THERE WERE LOTS OF

         23   RAILROADS TRYING TO USE IT.  AND, THEREFORE, IT WAS

         24   ESSENTIAL IN THAT SENSE.  DOES THAT MEAN THE OWNER OF THE

         25   RAILROAD TERMINAL CAN'T CONTROL THE BILLBOARDS INSIDE THE
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          1   TERMINAL BECAUSE IT'S AN ESSENTIAL FACILITY?

          2   A.  I'M NOT SURE, SIR.

          3   Q.  WELL, YOU SEEM TO HAVE OPINIONS ABOUT THESE SUBJECTS.

          4   DO YOU HAVE OPINION ABOUT THAT?

          5   A.  I HAVE OPINIONS ABOUT THINGS THAT I HAVE EXPERIENCE

          6   WITH.

          7   Q.  AND YOU HAVE NO EXPERIENCE WITH ESSENTIAL FACILITIES IN

          8   GENERAL; IS THAT CORRECT?

          9   A.  I HAVE NO -- I HAVE LIMITED EXPERIENCE WITH RAILROAD

         10   TERMINALS.

         11   Q.  HOW ABOUT AIRPORTS?

         12   A.  I HAVE A REASONABLE AMOUNT OF RECENT EXPERIENCE WITH

         13   AIRPORTS.

         14   Q.  AND LET'S ASSUME THAT THE AIRPORT IN SAN JOSE OR SAN

         15   FRANCISCO -- WHICHEVER YOU FLY FROM -- IS AN ESSENTIAL

         16   FACILITY IN SOMEONE'S VIEW.  DOES THAT MEAN THE OWNER OF THE

         17   AIRPORT SHOULDN'T BE ABLE TO NAME IT AND SELL ADVERTISING

         18   SPACE IN IT?

         19   A.  I BELIEVE THAT AIRPORTS -- AND I DON'T KNOW THE

         20   DETAILS -- BUT I BELIEVE THAT AIRPORTS ARE OPERATED BY --

         21   PREDOMINATELY BY AGENCIES OF LOCAL OR STATE GOVERNMENTS,

         22   PERHAPS BECAUSE THEY DO SERVE A COMMON GOOD.

         23   Q.  AND NOT BECAUSE THAT WAS THE EASIEST WAY TO RAISE THE

         24   CAPITAL TO BUILD THEM?

         25   A.  PERHAPS A COMBINATION OF BOTH.

                                                                              26

          1   Q.  NOW, YOU DO AGREE THAT ICONS FOR EVERYTHING CAN'T BE

          2   INCLUDED ON THE DESKTOP, DON'T YOU?

          3   A.  IN A PRECONFIGURED MANNER, YES.  I THINK THE --

          4   OBVIOUSLY IT IS POSSIBLE FOR USERS TO PUT ICONS ONTO THE

          5   DESKTOP SUBSEQUENTLY.

          6   Q.  FOR THE THINGS THEY WANT?

          7   A.  THAT'S CORRECT.

          8   Q.  AND THERE'S PLENTY OF ROOM FOR THEM TO DO THAT, ISN'T

          9   THERE?

         10   A.  THERE IS TODAY, YES.

         11   Q.  OKAY.  HAVE YOU READ THE COMPLAINTS THE PLAINTIFFS FILED

         12   IN THIS CASE?

         13   A.  NO, SIR.

         14   Q.  OKAY.  SO YOU DON'T KNOW WHETHER THEY MENTION OPERATING

         15   SYSTEM NEUTRALITY OR NOT?

         16   A.  NO, SIR.

         17   Q.  OKAY.  NOW, LET'S GO TO PARAGRAPHS 48 THROUGH 56 ON

         18   PAGES 17 THROUGH 21 OF YOUR DIRECT TESTIMONY.

         19   A.  YES.

         20   Q.  THIS IS THE SECTION ENTITLED "A," THERE, "MICROSOFT'S"

         21   ACQUISITION ATTEMPT OF INTUIT AND PLANNED INCLUSION OF

         22   WIN ATM IN WINDOWS."

         23             DO YOU SEE THAT?

         24   A.  YES, I DO.

         25   Q.  NOW, MICROSOFT APPROACHED INTUIT ABOUT A POSSIBLE
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          1   ACQUISITION ONLY A FEW MONTHS AFTER YOU JOINED INTUIT; ISN'T

          2   THAT CORRECT?

          3   A.  APPROXIMATELY SIX MONTHS OR SO.

          4   Q.  OKAY.  AND THE DEAL THAT MICROSOFT AND INTUIT MADE WAS

          5   CALLED OFF OVER THREE-AND-A-HALF YEARS AGO IN THE LATE

          6   SPRING OF 1995, WASN'T IT?

          7   A.  THAT'S CORRECT.

          8   Q.  AND INTUIT THOUGHT THAT THE ACQUISITION WAS A GOOD IDEA

          9   AT THE TIME, DIDN'T IT?

         10   A.  WE AGREED TO SIGN THE DEFINITIVE AGREEMENT TO BE

         11   ACQUIRED.

         12   Q.  RIGHT.  AND YOU SUBMITTED, DID YOU NOT, A WHITE PAPER TO

         13   THE DEPARTMENT OF JUSTICE IN APRIL 1995 TO THE EFFECT THAT

         14   THE TRANSACTION POSED NO PROBLEMS UNDER THE ANTITRUST LAWS;

         15   ISN'T THAT CORRECT?

         16   A.  THAT'S CORRECT.

         17   Q.  NOW, YOU STATE IN PARAGRAPH 49 THAT INTUIT WAS CONCERNED

         18   THAT MICROSOFT MIGHT, QUOTE, "BUNDLE PERSONAL FINANCE

         19   FUNCTIONALITY WITH THE OPERATING SYSTEM," CLOSED QUOTE.  AND

         20   THAT INTUIT HAD, QUOTE, "HEARD RUMORS," CLOSED QUOTE, TO

         21   THAT EFFECT.

         22             DO YOU SEE THAT?

         23   A.  THAT'S CORRECT.

         24   Q.  NOW, THREE-AND-A-HALF YEARS AFTER THE DEAL WAS CALLED

         25   OFF, ALMOST FOUR YEARS AFTER IT WAS MADE, MICROSOFT DOESN'T
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          1   BUNDLE PERSONAL FINANCE FUNCTIONALITY WITH WINDOWS, DOES IT?

          2   A.  NO, IT DOES NOT.

          3   Q.  AND IT HAS NEVER DONE SO, HAS IT?

          4   A.  NO, IT HAS NOT.

          5   Q.  AND I BELIEVE THE RECORD IS CLEAR THAT INTUIT'S PERSONAL

          6   FINANCE PRODUCT, QUICKEN, IS FAR AND AWAY THE DOMINANT

          7   PRODUCT IN THAT CATEGORY TODAY, ISN'T IT?

          8   A.  WE HAVE THE MOST PURCHASERS AND THE MOST USERS.

          9   Q.  80 PERCENT OR SO; ISN'T THAT RIGHT?

         10   A.  DEPENDING UPON HOW ONE MEASURES THESE THINGS, ANYWHERE

         11   FROM 65 TO 80 PERCENT.

         12   Q.  OKAY.  AND IN PARAGRAPHS 53 THROUGH 56, YOU DISCUSS

         13   SOMETHING CALLED WIN ATM; IS THAT CORRECT?

         14   A.  THAT'S CORRECT.

         15   Q.  NOW, THAT ENTIRE DISCUSSION IS HEARSAY INSOFAR AS YOU'RE

         16   CONCERNED, CORRECT?

         17   A.  AGAIN, NOT BEING A LAWYER, I DON'T KNOW THE DEFINITIONS

         18   OF THESE THINGS.  IT WAS TOLD TO ME BY PETE KIGHT, WHO IS --

         19   UPON WHOSE BOARD OF DIRECTORS I SIT.

         20   Q.  OKAY.  EVERYTHING THAT'S SET FORTH THERE IS SOMETHING

         21   THAT MR. KIGHT TOLD YOU; IS THAT RIGHT?

         22   A.  YES, CONFIRMED BY OUR OWN UNDERSTANDINGS THAT WE

         23   RECEIVED FROM MIKE MAPLES OF MICROSOFT AT THE TIME OF THE

         24   ACQUISITION ATTEMPT.

         25   Q.  NOW, WHAT DID MR. MAPLES CONFIRM?
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          1   A.  MR. MAPLES CONFIRMED THAT MICROSOFT, AT THE TIME OF THE

          2   PLANNED ACQUISITION, WAS ABOUT TO SIGN A CONTRACT WITH

          3   MASTERCARD THAT WOULD HAVE ALLOWED -- WOULD HAVE PROVIDED

          4   FOR MASTERCARD AND THEIR MONEY PRODUCT TO WORK TOGETHER.

          5   THAT THIS WAS SOMETHING THAT WAS ON THE VERGE OF

          6   IMPLEMENTATION.  THAT IT WAS IMPORTANT THAT WE CONCLUDE THE

          7   NEGOTIATIONS WITH REGARD TO A POTENTIAL ACQUISITION OF

          8   INTUIT VERY QUICKLY, BECAUSE HE WAS HAVING DIFFICULTY

          9   STALLING THE SIGNING OF THE MASTERCARD AGREEMENT

         10   SUFFICIENTLY TO ALLOW THIS TO HAPPEN.

         11   Q.  AND THE MASTERCARD AGREEMENT HAS NEVER BEEN SIGNED YEARS

         12   LATER, HAS IT?

         13   A.  THAT'S CORRECT.  I THINK INSTEAD, MICROSOFT SIGNED A

         14   CONTRACT WITH VISA SUBSEQUENTLY, WHEREBY THEY AGREED -- IT

         15   WAS A CONTRACT FOR ELECTRONIC PAYMENT PROCESSING.  AND MY

         16   UNDERSTANDING IS THAT THAT CONTRACT -- IN THAT CONTRACT,

         17   MICROSOFT AGREED NOT TO GET INTO THE ELECTRONIC BILL PAYMENT

         18   BUSINESS AND VISA AGREED NOT TO WORK WITH INTUIT.

         19   Q.  NOT TO WORK WITH INTUIT?  IS THAT REFERRED TO IN YOUR

         20   DIRECT TESTIMONY?

         21   A.  NO, SIR.

         22   Q.  AND WHAT'S YOUR UNDERSTANDING BASED ON?

         23   A.  CONVERSATIONS WITH PEOPLE AT VISA AND OTHER

         24   ORGANIZATIONS WHO HAVE SEEN THAT CONTRACT.

         25             MR. WARDEN:  I MOVE TO STRIKE THAT TESTIMONY AS
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          1   TOTAL HEARSAY, YOUR HONOR.

          2   BY MR. WARDEN:

          3   Q.  WHAT ELSE -- WHAT EXACTLY IN PARAGRAPHS 53 THROUGH 56

          4   DID MR. MAPLES CONFIRM TO YOU, OTHER THAN WHAT YOU'VE

          5   TESTIFIED TO?

          6   A.  I'M NOT SURE WHAT YOU MEAN BY THAT.

          7   Q.  WELL, YOU BEGIN PARAGRAPH 53 BY SAYING "AFTER MICROSOFT

          8   ABANDONED ITS ATTEMPT TO ACQUIRE INTUIT, WE WERE TOLD BY

          9   PETE KIGHT," SO ON AND SO ON.

         10             54 BEGINS "MR. KIGHT TOLD US," AND GOES ON.

         11             55 BEGINS "ACCORDING TO MR. KIGHT," AND GOES ON.

         12             AND THEN IN 56, YOU SAY INTUIT AND MICROSOFT

         13   AVOIDED SHARING NON-PUBLIC INFORMATION.  NO DIRECT

         14   CONVERSATIONS WITH MR. GATES OR OTHERS AT MICROSOFT ABOUT

         15   THEIR PLANS.  AND THEN, DURING THE ACQUISITION NEGOTIATIONS,

         16   MIKE MAPLES INFORMED YOU OF ONE SPECIFIC THING.

         17             DID HE CONFIRM WHAT'S SET FORTH IN PARAGRAPHS 53,

         18   54 AND 55?

         19   A.  NO.  WHAT HE SAID WAS CONSISTENT WITH WHAT IS IN THOSE

         20   PARAGRAPHS.

         21   Q.  ISN'T IT TRUE THAT INTUIT ITSELF USED TO HAVE AN

         22   EXCLUSIVE AGREEMENT WITH CHECKFREE, MR. KIGHT'S COMPANY, FOR

         23   ELECTRONIC BILL PAYMENT SERVICES IN THE 1992-'93 PERIOD?

         24   A.  I WAS NOT DIRECTLY RESPONSIBLE FOR THAT BUSINESS AT THAT

         25   TIME.  IN FACT, I GUESS AT THAT PERIOD OF TIME I WASN'T PART
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          1   OF INTUIT, BUT I BELIEVE THEY MAY HAVE.

          2   Q.  AND ANY SUCH AGREEMENT WOULD HAVE ADVERSELY AFFECTED

          3   MICROSOFT'S MONEY'S ABILITY TO COMPETE WITH QUICKEN'S

          4   PERSONAL FINANCE PRODUCTS, CORRECT?

          5   A.  WELL, I'M NOT SURE, AND PARTLY BECAUSE I DON'T KNOW THE

          6   DETAILS OF WHATEVER CONTRACT THERE MAY HAVE BEEN, BUT IT'S

          7   MY UNDERSTANDING DURING THAT PERIOD OF TIME THAT OTHER

          8   PERSONAL FINANCE PRODUCTS -- CERTAINLY MECA'S "MANAGING YOUR

          9   MONEY" AND, I PRESUME, OTHERS -- WERE ABLE AND, IN FACT, DID

         10   UTILIZE THE CHECKFREE ELECTRONIC BILL PAYMENT SERVICE.

         11   Q.  AT WHAT PERIOD?

         12   A.  EARLY '90S.

         13   Q.  NOW, WIN ATM NEVER CAME INTO EXISTENCE, CORRECT?

         14   A.  THAT'S CORRECT.

         15   Q.  AND YOU NEVER SPOKE TO MR. GATES OR ANYONE AT MICROSOFT

         16   ABOUT THAT; IS THAT CORRECT?

         17   A.  THAT'S CORRECT.

         18   Q.  IN PARAGRAPH 4 OF YOUR TESTIMONY, MR. HARRIS, AT THE

         19   BOTTOM OF PAGE 2, YOU STATE THAT MICROSOFT HAS UNPARALLELED

         20   POWER.

         21   A.  I'M SORRY.  PARAGRAPH?

         22   Q.  I'M SORRY.  PARAGRAPH 4.

         23   A.  BOTTOM OF 2.  YES.  OKAY.

         24   Q.  AT THE BOTTOM OF PAGE 2.  IN THE LAST SENTENCE, YOU

         25   STATE THAT "MICROSOFT HAS UNPARALLELED POWER TO FAVOR ONE
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          1   PRODUCT OVER ANOTHER BY TYING COMPETITIVE PRODUCTS TO THE

          2   OPERATING SYSTEM, AS IT HAS DONE BY DISTRIBUTING INTERNET

          3   EXPLORER WITH EACH COPY OF WINDOWS."

          4             DO YOU SEE THAT?

          5   A.  YES.

          6   Q.  NOW, JUST TO BE CLEAR HERE, YOU DON'T HAVE ANY TECHNICAL

          7   UNDERSTANDING, DO YOU, ABOUT THE INTER-RELATIONSHIP BETWEEN

          8   WINDOWS 98 AND INTERNET EXPLORER?

          9   A.  I AM NOT A SOFTWARE DEVELOPER.

         10   Q.  AND YOU HAVE, THEREFORE, NO UNDERSTANDING OF THE EXTENT

         11   TO WHICH WINDOWS 98 RELIES ON INTERNET EXPLORER CODE TO

         12   PROVIDE ESSENTIAL OPERATING SYSTEM FUNCTIONS, DO YOU?

         13   A.  NOT IN SPECIFIC.

         14   Q.  WHAT DO YOU MEAN "NOT IN SPECIFIC"?

         15   A.  NOT IN SPECIFIC IN THAT I'M NOT A PROGRAMMER AND I

         16   DON'T -- NOT ONLY AM I NOT A PROGRAMMER, I HAVE NOT

         17   SPECIFICALLY REVIEWED OR FAMILIAR WITH THAT CODE OR ITS

         18   ARCHITECTURE.

         19             I AM, HOWEVER, FAMILIAR, IN GENERAL, WITH THE

         20   CONCEPTS OF MODULAR ARCHITECTURES AND HOW VARIOUS PIECES OF

         21   SOFTWARE FUNCTIONALITY INTERACT AND CAN BE MADE TO INTERACT.

         22   IN FACT, I HAVE TO BE FAMILIAR WITH THAT IN ORDER TO OPERATE

         23   MY BUSINESS.

         24   Q.  AND WHAT IS YOUR UNDERSTANDING OF THAT AREA OF

         25   GENERALITY WITH RESPECT TO THE INTER-RELATIONSHIP BETWEEN
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          1   WINDOWS 98 AND INTERNET EXPLORER, IF ANY?

          2   A.  MY UNDERSTANDING IS THAT THE FUNCTIONS OF AN OPERATING

          3   SYSTEM AND THE FUNCTIONS OF A BROWSER CAN BE PERFORMED BY

          4   SEPARATE PIECES OF CODE AND, IN FACT, HAVE BEEN FOR A

          5   SIGNIFICANT AMOUNT OF TIME.

          6   Q.  THAT MAY BE SO, BUT IT WASN'T MY QUESTION.  ARE THEY

          7   PERFORMED BY DIFFERENT PIECES OF CODE IN WINDOWS 98?

          8   A.  IT IS MY UNDERSTANDING THAT IN WINDOWS 98, BOTH

          9   FUNCTIONS ARE -- UTILIZE SIMILAR PIECES OF SOFTWARE CODE.

         10   AND THAT ALSO IS NOT UNUSUAL IN SOFTWARE DESIGN.  WE, IN OUR

         11   PRODUCTS, UTILIZE VARIOUS PIECES OF CODE THAT IS ALSO IN THE

         12   OPERATING SYSTEM.

         13   Q.  NOW, IN PARAGRAPH 8 AT THE BOTTOM OF THE PAGE 4, YOU

         14   STATE "AS MICROSOFT'S CONTROL OF THE GATEWAY TO THE INTERNET

         15   INCREASES, THE LIKELIHOOD WILL DECREASE THAT NEW CONTENT OR

         16   SERVICES WILL BE SUCCESSFULLY DEVELOPED TO COMPETE WITH

         17   CONTENT OR SERVICES THAT HAVE BEEN FAVORED BY MICROSOFT WITH

         18   PREFERRED AND NEAR-UBIQUITOUS ACCESS TO CUSTOMERS."

         19             DO YOU SEE THAT?

         20   A.  YES.

         21   Q.  OKAY.  YOU'RE JUST SPECULATING THERE, ARE YOU NOT, ABOUT

         22   WHAT MIGHT HAPPEN IN THE FUTURE?

         23   A.  ACTUALLY, IT'S MY BUSINESS TO MAKE JUDGMENTS ABOUT THE

         24   FUTURE IN A BUSINESS CONTEXT.  THAT'S CALLED BUSINESS

         25   PLANNING.  THAT'S WHAT I DO.
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          1   Q.  IT'S STILL SPECULATION, IS IT NOT?

          2   A.  INFORMED JUDGMENTS.

          3   Q.  WHAT IS THE GRAPH, IF YOU WILL -- AND YOU CAN JUST DRAW

          4   IT IN THE AIR AS I'M NOW DOING -- OF MICROSOFT'S INCREASING

          5   CONTROL OF THE GATEWAY TO THE INTERNET?

          6   A.  WELL, I'M NOT SURE WHAT YOU MEAN.

          7   Q.  WELL, THAT'S YOUR TERM.  YOU'RE SPECULATING -- OR TO USE

          8   YOUR WORD, YOU'RE JUDGING -- THAT MICROSOFT'S CONTROL OF THE

          9   GATEWAY TO THE INTERNET EITHER IS OR WILL INCREASE; IS THAT

         10   CORRECT?

         11   A.  YES, I BELIEVE IT IS INCREASING.

         12   Q.  HAS IT INCREASED IN THE PAST FROM SOME POINT OF ZERO?

         13   A.  YES.

         14   Q.  OKAY.  AND WHAT IS THE CURVE THAT WE'RE TALKING ABOUT

         15   HERE FROM ZERO TO TOTAL?

         16   A.  UPWARD.

         17   Q.  AND HOW LONG IS IT GOING TO TAKE?  WHEN DID IT START AND

         18   WHEN IS IT GOING TO REACH ITS APEX?

         19   A.  WELL, IN THE EARLY DAYS, MICROSOFT HAD VERY LITTLE

         20   ACTIVITY THAT WAS RELATED TO THE INTERNET.  SUBSEQUENTLY,

         21   THEY DEVELOPED A BROWSER THAT HAD RELATIVELY LITTLE MARKET

         22   SHARES AND IT HAS INCREASED ITS MARKET SHARE.

         23             TO THE EXTENT THAT THAT BROWSER CAPABILITY IS NOW

         24   BEING BUNDLED WITH THE OPERATING SYSTEM AND THEREBY

         25   DISTRIBUTED WITH WHAT EVENTUALLY THE LARGE MAJORITY OF
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          1   COMPUTER USERS WILL USE -- AND WHEN I SAY EVENTUALLY, THAT

          2   GRAPH WOULD SORT OF FOLLOW THE ADOPTION OF WINDOWS 98 OVER

          3   TIME.  AS THAT HAPPENS, THEN MICROSOFT'S BROWSER BECOMES

          4   SIMULTANEOUSLY BETTER -- MORE DISTRIBUTED TO COMPUTER USERS.

          5             AND TO THE EXTENT THAT THAT BROWSER DEFAULTS TO A

          6   START PAGE THAT IS CONTROLLED BY MICROSOFT OR MSN, THEN

          7   THAT, YET AGAIN, INCREASES MICROSOFT'S ABILITY TO GIVE FIRST

          8   AND DEFAULT PLACEMENT TO VARIOUS SERVICES, PRESUMABLY THEIR

          9   OWN OR THEIR FAVORITE PARTNERS', TO THE PEOPLE WHO ARE USING

         10   THE INTERNET ON A WINDOWS PLATFORM.

         11   Q.  WE'LL COME BACK TO VARIOUS OF THOSE SUBJECTS OVER THE

         12   COURSE OF THIS EXAMINATION, BUT FOR NOW, IS IT FAIR TO SAY

         13   THAT WHAT YOU'RE TALKING ABOUT IS BROWSING, AS PROVIDING

         14   THIS INCREASING CONTROL OF THE GATEWAY TO THE INTERNET?  IS

         15   THAT RIGHT?

         16   A.  YES.

         17   Q.  OKAY.  NOW, BROWSING HAS BEEN AROUND SINCE WHEN?  1995?

         18   A.  BROWSING, I BELIEVE, HAS BEEN AROUND SINCE -- WELL, THE

         19   INTERNET HAS BEEN AROUND FOR SOMETHING ON THE ORDER OF 20

         20   YEARS.  BROWSING, AS IT REFERS SPECIFICALLY TO THE

         21   WORLD WIDE WEB, SINCE ITS ORIGIN, WHICH I THINK WAS IN THE

         22   EARLY '90S.  I THINK BEFORE 1995.

         23   Q.  SO FOR FIVE YEARS OR MORE; IS THAT FAIR?

         24   A.  THAT'S CORRECT.

         25   Q.  AND OVER THE LAST FIVE YEARS, HAS THERE NOT BEEN AN
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          1   EXPLOSIVE GROWTH IN CONTENT AND SERVICES AVAILABLE VIA THE

          2   WORLD WIDE WEB?

          3   A.  YES.

          4   Q.  DOES THAT GROWTH SHOW ANY SIGNS OF DIMINISHING?

          5   A.  NO.

          6   Q.  AND, BY THE WAY, WHILE WE'RE TALKING ABOUT GATEWAYS,

          7   WHAT YOU CALL A GATEWAY MIGHT MORE APTLY BE CALLED A

          8   BILLBOARD, MIGHTN'T IT?

          9   A.  IT HAS ASPECTS OF BILLBOARD.  IT HAS ASPECTS OF

         10   SUPERMARKET AND DELIVERY CHANNEL.  IT HAS MANY ASPECTS.

         11   Q.  ISN'T IT TRUE THAT THE REAL GATEWAY TO THE INTERNET IS

         12   PROVIDED BY ISP'S AND ONLINE SERVICES, SUCH AS AOL?

         13   A.  PEOPLE WHO PROVIDE THE TELECOMMUNICATIONS CONNECTION ARE

         14   OBVIOUSLY A CENTRAL AND ESSENTIAL PART OF GETTING

         15   CONNECTIVITY.  AND, YES, AOL, AT&T, AND MICROSOFT ITSELF ARE

         16   PROVIDERS OF THESE SERVICES.

         17   Q.  THESE ARE THE PEOPLE WHO ACTUALLY CONTROL WHAT GOES OVER

         18   THE WIRES, CORRECT?

         19   A.  THESE ARE THE PEOPLE WHO PROVIDE THE -- EITHER DIRECTLY

         20   OR THROUGH OUTSOURCING -- THE TELECOMMUNICATIONS THAT ALLOW

         21   IT TO HAPPEN.

         22   Q.  OKAY.  NOW, LET'S GO TO PARAGRAPH 11 ON PAGE 6.  YOU

         23   LIST YOUR PRODUCTS, INCLUDING QUICKBOOKS, TURBOTAX AND

         24   QUICKEN.  STARTING WITH QUICKEN, WHICH YOU DESCRIBE AS THE

         25   LEADING PERSONAL FINANCE SOFTWARE, I THINK WE HAVE ALREADY
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          1   ESTABLISHED, HAVE WE NOT, THAT MICROSOFT MONEY IS THE

          2   BIGGEST COMPETITOR OF THAT PRODUCT?

          3   A.  THE BIGGEST DIRECT COMPETITOR, YES, IT IS.

          4   Q.  AND HOW LONG HAVE THOSE TWO PRODUCTS COMPETED, QUICKEN

          5   AND MICROSOFT MONEY?

          6   A.  SINCE 1991.

          7   Q.  AND NOW EIGHT YEARS LATER -- EIGHT YEARS AFTER THE

          8   COMPETITION BETWEEN MICROSOFT AND QUICKEN BEGAN IN THAT

          9   AREA, QUICKEN STILL HAS WHAT YOU CALLED EARLIER A

         10   65-TO-80-PERCENT SHARE OF THAT BUSINESS SEGMENT; IS THAT NOT

         11   CORRECT?

         12   A.  THAT'S CORRECT.

         13   Q.  NOW QUICKBOOKS -- MICROSOFT DOESN'T COMPETE WITH

         14   QUICKBOOKS, DOES IT?

         15   A.  NO.

         16   Q.  AND QUICKBOOKS HAS OVER 85 PERCENT -- I'M SORRY -- OVER

         17   AN 84-PERCENT SHARE OF RETAIL REVENUE IN THE MOST RECENT

         18   QUARTER IN ITS AREA, DOES IT NOT?

         19   A.  THAT'S APPROXIMATELY CORRECT.

         20   Q.  TURBOTAX -- THAT'S THE LEADING CONSUMER OR PERSONAL TAX

         21   SOFTWARE, IS IT NOT?

         22   A.  YES.

         23   Q.  AND MICROSOFT DOESN'T MAKE A PRODUCT PRESENTLY

         24   COMPETITIVE WITH THAT; IS THAT RIGHT?

         25   A.  THAT'S CORRECT.
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          1   Q.  AND TURBOTAX HAS OVER 80 PERCENT, AGAIN, OF RETAIL

          2   REVENUES IN ITS AREA, DOES IT NOT?

          3   A.  CORRECT.

          4   Q.  ARE QUICKEN, QUICKBOOKS AND TURBOTAX MONOPOLY PRODUCTS?

          5   A.  NO, SIR.

          6   Q.  WHY NOT?

          7   A.  BECAUSE THE -- ALL OF THOSE PRODUCTS ARE SUBJECT TO

          8   EFFECTIVE COMPETITION, EASY SUBSTITUTION.  AND, IN FACT, THE

          9   MARKETS FOR EACH OF THOSE IS HOTLY COMPETITIVE WITH MARKET

         10   SHARES BOUNCING BACK AND FORTH BASED, FOR INSTANCE, ON

         11   PRICING, PROMOTIONS, RETAIL DISTRIBUTION, ET CETERA.

         12             IT IS -- THEY'RE ALL COMPETITIVE MARKETS WITH EASY

         13   SUBSTITUTION AMONGST THE PRODUCTS.

         14   Q.  WHAT WAS THE LAST YEAR IN WHICH QUICKEN HAD LESS THAN 80

         15   PERCENT OF RETAIL IN ITS AREA?

         16   A.  LESS THAN WHAT?

         17   Q.  80 PERCENT OF RETAIL SALES IN ITS AREA.

         18   A.  ON A UNIT SALE BASIS, I BELIEVE WE DIPPED BELOW 80

         19   PERCENT LAST YEAR.

         20   Q.  OKAY.  LET'S TAKE 70 PERCENT.  WHEN WAS THE LAST YEAR

         21   YOU WERE -- THAT QUICKEN WAS BELOW 70 PERCENT?

         22   A.  WE HAVE NOT DIPPED BELOW THAT SINCE 1991 AT ANY RATE.

         23   Q.  SHOULD QUICKEN BE TREATED AS SOME KIND OF COMMON CARRIER

         24   THAT ALL BANKS AND FINANCIAL INSTITUTIONS HAVE ACCESS TO AS

         25   AN ADVERTISING VEHICLE?
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          1   A.  NO.  AND I THINK THE DIFFERENCE IS THAT QUICKEN IS NOT

          2   AN ESSENTIAL SERVICE FOR WHICH THERE'S NO EFFECTIVE

          3   SUBSTITUTE.  IT'S QUITE SIMPLE FOR A USER TO SWITCH FROM

          4   QUICKEN TO A COMPETITIVE PRODUCT.  IT'S NOT SIMPLE FOR A

          5   USER TO SWITCH FROM ONE OPERATING SYSTEM TO ANOTHER.

          6   Q.  WHAT COMPETITIVE PRODUCT IS IT SIMPLE FOR A QUICKEN USER

          7   TO SWITCH TO?

          8   A.  MANAGING YOUR MONEY, MICROSOFT MONEY, ET CETERA.

          9   Q.  DID YOU, BY CHANCE, READ MR. MOSSBERG'S PIECE ON THIS

         10   SUBJECT IN THE WALL STREET JOURNAL WITHIN THE LAST WEEK?

         11   A.  YES, I DID.

         12   Q.  WHAT DID HE SAY?

         13   A.  HE SAID HE HAD TROUBLE WITH SUCH A SWITCH, BUT HE WAS

         14   ABLE TO DO IT AFTER A LITTLE BIT OF WORK.

         15   Q.  HE REFERRED TO THE SWITCH AS A PAINFUL PROCESS, DID HE

         16   NOT?

         17   A.  A PAINFUL PROCESS, MEANING IT TOOK SOME TIME AND EFFORT.

         18   NOTHING COMPARED TO CHANGING FROM ONE OPERATING SYSTEM TO

         19   ANOTHER.  AND, IN FACT, I THINK IF YOU LOOK AT MICROSOFT'S

         20   OWN MANUALS AND ADVERTISEMENTS, IT TALKS ABOUT THE RELATIVE

         21   EASE THAT MOST PEOPLE EXPERIENCE IN MAKING SUCH A

         22   CONVERSION.

         23   Q.  WELL, GIVEN QUICKEN'S STRONG DOMINANCE IN THE INSTALL

         24   BASE IN THIS AREA, MICROSOFT'S MARKETING TALK DOESN'T HAVE

         25   MUCH CHOICE BUT TO SAY THAT, DOES IT?
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          1   A.  ARE YOU SAYING THAT THEY WOULD SAY THINGS THAT WERE NOT

          2   TRUE?

          3   Q.  I'M NOT TESTIFYING.  I'M ASKING QUESTIONS.  IF YOU WERE

          4   MARKETING MONEY, WOULDN'T YOU SAY THAT?

          5   A.  I WOULD ONLY SAY THINGS THAT I THOUGHT WERE TRUE.

          6   Q.  NOW, DO YOU THINK MR. MOSSBERG IS WRONG?

          7   A.  NO.  I BELIEVE MR. MOSSBERG HAD THOSE PROBLEMS.  AND WE

          8   EXPERIENCE MANY PROBLEMS.  WE EXPERIENCE USERS THAT HAVE

          9   MANY PROBLEMS WITH SPECIFIC ASPECTS OF OUR PRODUCT OR THEIR

         10   INTERACTIONS WITH OTHER PRODUCTS.

         11             AS A MATTER OF FACT, ABOUT HALF OF OUR EMPLOYEES

         12   ARE EMPLOYED ON THE TELEPHONE, PREDOMINATELY ANSWERING

         13   CUSTOMERS WHO HAVE THOSE TYPES OF ISSUES.  THE ISSUES TEND

         14   TO BE SPORADIC, ISOLATED, BUT WHEN YOU HAVE 10 MILLION

         15   USERS, YOU HAVE -- THE TOTAL OF THOSE SPORADIC AND ISOLATED

         16   ISSUES ENDS UP BEING QUITE A BURDEN FOR TELEPHONE OPERATORS.

         17   Q.  WELL, MR. MOSSBERG IS NOT EXACTLY, YOU KNOW, YOUR UNCLE

         18   JOE OUT ON THE FARM SOMEWHERE WHEN IT COMES TO SOFTWARE, IS

         19   HE?

         20   A.  MR. MOSSBERG IS NOT MY UNCLE.

         21   Q.  AND HE IS A PRETTY SOPHISTICATED USER OF SOFTWARE, ISN'T

         22   HE.

         23   A.  YES, HE IS.

         24   Q.  DO YOU HAVE ANY REASON TO DOUBT HIM WHEN HE SAYS THAT

         25   HE -- HIS EFFORT TO CONVERT FROM QUICKEN TO MONEY FAILED IN
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          1   MULTIPLE TRIES?

          2   A.  I HAVE NO REASON TO DOUBT THAT, NOR DO I HAVE ANY REASON

          3   TO DOUBT THAT IT WAS A SPORADIC INSTANCE.  THE VAST MAJORITY

          4   OF PEOPLE WHO TRY IT AND, IN FACT, OUR OWN ATTEMPTS IN OUR

          5   OWN FACILITIES ARE GENERALLY EASY AND GENERALLY SUCCESSFUL.

          6   Q.  NOW, NOTWITHSTANDING QUICKEN'S MARKET POSITION AND THE

          7   MARKET POSITION OF TURBOTAX AND YOUR OTHER PRODUCT,

          8   QUICKBOOKS, YOU HAVE CONTINUED TO MARKET AND PROMOTE THOSE

          9   PRODUCTS AGGRESSIVELY OVER THE YEARS, HAVEN'T YOU?

         10   A.  YES.

         11   Q.  INTUIT HAS ENTERED INTO EXCLUSIVE STOCKING ARRANGEMENTS

         12   FOR TURBOTAX WITH SUCH COMPANIES AS COSTCO AND OFFICE DEPOT,

         13   HAS IT NOT?

         14   A.  YES.

         15   Q.  AND PROMOTIONAL ARRANGEMENTS FOR QUICKEN WITH CORESTATES

         16   AND UNION BANK OF CALIFORNIA AS EXAMPLES; ISN'T THAT

         17   CORRECT?

         18   A.  I'M NOT FAMILIAR WITH THE DETAILS OF THE SPECIFICS THAT

         19   YOU MENTIONED, BUT, IN GENERAL, YES.

         20   Q.  AND ISN'T IT TRUE THAT DURING THE YEARS 1994 TO 1996,

         21   QUICKEN WAS LICENSED TO OEM'S FOR FREE?

         22   A.  REPEAT THE QUESTION.

         23   Q.  DURING THE YEARS 1994 TO 1996, ISN'T IT TRUE THAT INTUIT

         24   LICENSED QUICKEN TO P.C. OEM'S FREE?

         25   A.  I DON'T KNOW SPECIFICALLY WITH REGARD TO THOSE YEARS,
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          1   ET CETERA, BUT I PRESUME IT'S -- I THINK THAT -- I PRESUME

          2   THAT THAT IS TRUE, AND IF IT IS NOT, IT WOULD HAVE BEEN AT

          3   RELATIVELY SMALL PRICES.

          4   Q.  IN FACT, HASN'T INTUIT OFFERED TO PAY OEM'S FOR SHIPPING

          5   QUICKEN BY OFFERING TO SHARE AFTER-MARKET REVENUE WITH THEM?

          6   A.  I BELIEVE THAT WE HAVE.

          7   Q.  OKAY.  GOING TO PARAGRAPH 12 ON PAGE 6, YOU STATE THERE

          8   THAT "OVER THE LAST FEW YEARS, THERE HAS BEEN AN INCREASING

          9   RECOGNITION OF DISTRIBUTION THROUGH OEM'S AS AN IMPORTANT

         10   VEHICLE TO REACH NEW USERS."

         11             DO YOU SEE THAT?

         12   A.  THAT'S CORRECT.

         13   Q.  YOU DO DISTRIBUTE QUICKEN THROUGH THE OEM CHANNEL, DO

         14   YOU NOT?

         15   A.  YES, WE DO.

         16   Q.  IN FACT, YOU HAVE DEALS WITH MANY OF THE TOP TEN OEM'S

         17   TO SHIP QUICKEN; ISN'T THAT CORRECT?

         18   A.  THAT'S CORRECT.

         19   Q.  IN FACT, DON'T COMPAQ, GATEWAY 2000, PACKARD BELL/NEC,

         20   ACER, TOSHIBA, SONY AND MICRON ALL SHIP QUICKEN WITH CERTAIN

         21   OF THEIR P.C.'S IN NORTH AMERICA?

         22   A.  YES, THAT'S TRUE.  AND, IN FACT, WITH SPECIFIC OF

         23   COMPAQ, WE HAD A LONG-TERM CONTRACT WITH COMPAQ TO BUNDLE

         24   QUICKEN ON THEIR MACHINES, WHICH COMPAQ INDICATED TO US AT

         25   ONE POINT THEY WERE GOING TO ABROGATE, BECAUSE THEY WANTED
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          1   TO SECURE A MORE FAVORABLE RELATIONSHIP WITH MICROSOFT, AND

          2   IT WAS ONLY THROUGH A DIRECT APPEAL FROM OUR C.E.O. TO

          3   THEIRS THAT THEY AGREED NOT TO ABROGATE THAT CONTRACT.  I

          4   THINK WHAT -- IT WAS, IN FACT, AN EXCLUSIVE CONTRACT FOR

          5   INTUIT, AND WHAT THEY ENDED UP DOING WAS PUTTING MICROSOFT

          6   MONEY ON THAT OEM AS WELL, DESPITE OUR PROTESTATIONS.

          7   Q.  DID THAT BREACH YOUR CONTRACT?

          8   A.  YES.

          9   Q.  IT DID?  DID YOU SUE THEM?

         10   A.  NO.

         11   Q.  WHEN DID THIS HAPPEN?

         12   A.  I'M NOT FAMILIAR WITH -- I DON'T RECALL THE EXACT DATE.

         13   PERHAPS SOMETHING ON THE ORDER OF TWO YEARS AGO.

         14   Q.  TWO YEARS AGO.  DID YOU COMPLAIN TO MICROSOFT OR DID YOU

         15   COMPLAIN TO ANYONE OUTSIDE YOUR OWN ORGANIZATION ABOUT THIS?

         16   A.  WE COMPLAINED TO COMPAQ.

         17   Q.  AND WHAT DID COMPAQ SAY?

         18   A.  COMPAQ INITIALLY TOLD US THAT THEY WERE NOT -- THAT THIS

         19   WAS SIMPLY THE WAY THINGS WERE.  AFTER THE APPEAL FROM OUR

         20   C.E.O. TO THEIRS, THEY SUBSEQUENTLY AGREED TO SOME OF THE

         21   THINGS THAT WE REQUESTED IN TERMS OF LIVING UP TO THE

         22   CONTRACT, AND WE FELT THAT THAT WAS ABOUT ALL THAT WE COULD

         23   GET.

         24   Q.  SO YOU AND MICROSOFT COMPETED FOR THE FAVOR OF COMPAQ;

         25   IS THAT WHAT YOU'RE TELLING US?
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          1   A.  YES.

          2   Q.  NOW, COMPAQ, FUJITSU AND PACKARD BELL/NEC, IN FACT

          3   PREINSTALL QUICKEN ON SOME OF THEIR CONSUMER P.C.'S, DO THEY

          4   NOT?

          5   A.  YES, THEY DO.  OR RATHER -- I'M NOT FAMILIAR WITH

          6   EXACTLY WHICH ONES DO AND WHICH DON'T, BUT MANY OF THE

          7   MAJORS DO, AND I PRESUME THAT YOUR LIST IS CORRECT.

          8   Q.  OKAY.  NOW, DESPITE THE IMPORTANCE -- WHATEVER DEGREE OF

          9   IMPORTANCE THE OEM CHANNEL MAY HAVE -- IT IS TRUE, IS IT

         10   NOT, THAT TRADITIONAL RETAIL AND DIRECT SALES CURRENTLY

         11   PROVIDE INTUIT WITH MOST OF ITS REVENUE AND WILL CONTINUE TO

         12   DO SO FOR THE FORESEEABLE FUTURE?

         13   A.  GIVEN THAT OEM SALES ARE TYPICALLY AT VERY LOW PRICES OR

         14   FREE, YES, THAT'S CORRECT.

         15   Q.  AND IN NORTH AMERICA, YOU MARKET THROUGH TRADITIONAL

         16   RETAIL SOFTWARE OUTLETS:  COMPUTER SUPERSTORES, OFFICE AND

         17   WAREHOUSE CLUBS AND GENERAL MASS MERCHANDISERS; ISN'T THAT

         18   CORRECT?

         19   A.  YES.

         20   Q.  AND INTUIT ALSO USES TARGETED DIRECT MAIL AND TELEPHONE

         21   SOLICITATIONS AND DIRECT RESPONSE NEWSPAPER AND MAGAZINE

         22   ADVERTISING TO ENCOURAGE DIRECT SALES; ISN'T THAT CORRECT?

         23   A.  THAT'S CORRECT.

         24   Q.  AND CUSTOMERS CAN ORDER AND RECEIVE INTUIT'S SOFTWARE

         25   PRODUCTS ELECTRONICALLY THROUGH THE QUICKEN STORE ON THE
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          1   INTERNET; ISN'T THAT CORRECT?

          2   A.  THAT'S CORRECT.

          3   Q.  DOES INTUIT WRITE ANY OF ITS PRODUCTS IN JAVA?

          4   A.  YES.

          5   Q.  WHICH ONES?

          6   A.  WE USE JAVA, FOR INSTANCE, IN PORTIONS OF OUR WEB

          7   TURBOTAX, AN ONLINE TAX PREPARATION PRODUCT.

          8   Q.  AND HOW ABOUT QUICKEN?  IS THAT WRITTEN IN JAVA?

          9   A.  QUICKEN IS NOT IN JAVA.

         10   Q.  WHY NOT?

         11   A.  IT WAS -- THE ORIGINAL CODE BASE WAS DEVELOPED PRIOR TO

         12   THE INTRODUCTION OF JAVA.

         13   Q.  BUT YOU PUT OUT A NEW EDITION OF QUICKEN EVERY YEAR,

         14   DON'T YOU?

         15   A.  WE DO, AND AS WITH MOST SOFTWARE PRODUCTS, A LARGE PART

         16   OF THE PRODUCT IS CARRIED OVER FROM ONE VERSION TO THE NEXT.

         17   THAT WOULD BE TRUE OF MOST APPLICATIONS, AND I BELIEVE IT'S

         18   TRUE OF THE OPERATING SYSTEM AS WELL.

         19             THE COURT:  LET'S TAKE OUR MID-MORNING RECESS NOW,

         20   MR. WARDEN.

         21             MR. WARDEN:  THANK YOU, YOUR HONOR.

         22             (RECESS TAKEN.)

         23             (AFTER RECESS)

         24   BY MR. WARDEN:

         25   Q.  DID YOU HAVE A CHANCE TO LOOK AT THE 10-K DURING THE
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          1   BREAK, MR. HARRIS?

          2   A.  YES, SIR, I DID.  I DID NOT HAVE A CHANCE TO REVIEW IT

          3   IN DETAIL, BECAUSE IT IS A SIXTY-PAGE, SINGLE-SPACED

          4   DOCUMENT, BUT I DID FLIP THROUGH IT.  AND, PARTICULARLY, I

          5   LOOKED AT THE SECTION ON COMPETITION.

          6   Q.  IS THERE ANY MENTION OF CHOKE HOLDS OR GATEWAYS UNDER

          7   MICROSOFT'S CONTROL OR WHATEVER?

          8   A.  THERE IS NO MENTION SPECIFICALLY OF THOSE TERMS YOU

          9   MENTIONED.  HOWEVER, THERE ARE A NUMBER OF MENTIONS OF THIS

         10   TYPE OF CONCERN IN GENERAL.  IN SPECIFIC, IN THE

         11   "COMPETITION" SECTION, WHICH CONSISTS OF A TWO-PARAGRAPH

         12   OVERVIEW, WHICH IS WHERE, I THINK, ONE WOULD EXPECT THE

         13   GENERAL CONCERNS TO BE DISCUSSED, AND THEN, SUBSEQUENTLY, A

         14   SECTION FOR EACH OF OUR MAJOR PRODUCTS.

         15             THE TWO-PARAGRAPH GENERAL OVERVIEW SAYS A COUPLE

         16   OF THINGS, AND I WILL JUST QUOTE THE PIECES THAT I THINK ARE

         17   RELEVANT.  IT SAYS, QUOTE, MANY OF OUR COMPETITORS HAVE

         18   SIGNIFICANTLY GREATER FINANCIAL, TECHNICAL AND MARKETING

         19   RESOURCES THAN WE DO.  AND I THINK, OBVIOUSLY, FIRST AMONG

         20   THOSE IS MICROSOFT.

         21             IT SUBSEQUENTLY SAYS, "THE MOST IMPORTANT

         22   COMPETITIVE FACTORS FOR OUR DESKTOP SOFTWARE ARE" -- AND

         23   THEN THERE IS A LIST AND INCLUDED IN THAT LIST IS ACCESS TO

         24   DISTRIBUTION CHANNELS.  AND I THINK THAT IS EXACTLY WHAT

         25   WE'RE TALKING ABOUT HERE.  NOT ONLY OEM, BUT ALSO POTENTIAL
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          1   ACCESS TO THE PREMIER DISTRIBUTION CHANNEL, WHICH IS

          2   BUNDLING WITH THE OPERATING SYSTEM.

          3             IT GOES ON TO SAY THAT FOR OUR INTERNET PRODUCTS,

          4   THE MOST IMPORTANT COMPETITIVE FACTORS ARE -- AND THERE IS A

          5   LIST.  AND ON THE LIST IS THE ABILITY TO DISTRIBUTE THEM

          6   EFFECTIVELY, I.E. GENERATE SIGNIFICANT WEB SITE TRAFFIC,

          7   WHICH IS, OF COURSE, WHAT WE'RE TALKING ABOUT WITH THE

          8   ABILITY OF THE BROWSER START PAGE TO GENERATE SUCH TRAFFIC.

          9             IT GOES ON TO SAY, "HOWEVER, WE ALWAYS FACE THE

         10   RISK THAT COMPETITORS WILL" -- AND THEN THERE IS A LIST, AND

         11   AMONG THAT LIST IT SAYS, "REDUCE PRICES OR GAIN BETTER

         12   ACCESS TO DISTRIBUTION CHANNELS. AND BOTH OF THOSE ARE,

         13   AGAIN, WHAT WE'RE CONCERNED ABOUT HERE, BOTH ACCESS TO

         14   DISTRIBUTION CHANNELS AND POTENTIALLY FREE DISTRIBUTION OF

         15   FUNCTIONALITY IN THOSE DISTRIBUTION CHANNELS.

         16             THE FINAL SENTENCE -- SORRY.  THE FINAL TWO

         17   SENTENCES OF THOSE TWO PARAGRAPHS ON GENERAL COMPETITION SAY

         18   THAT ANY OF THESE EVENTS, (PARTICULARLY ANY PROLONGED PRICE

         19   COMPETITION) -- AND I WOULD ARGUE THAT FREE DISTRIBUTION IS

         20   ABOUT THE MOST EFFECTIVE PRICE COMPETITION ONE CAN FACE --

         21   COULD HAVE A MATERIAL NEGATIVE IMPACT ON OUR FINANCIAL

         22   PERFORMANCE.  THEY COULD ALSO AFFECT OUR ABILITY TO KEEP

         23   EXISTING CUSTOMERS AND ACQUIRE NEW CUSTOMERS, WHICH IS

         24   PARTICULARLY IMPORTANT FOR OUR INTERNET PRODUCTS.

         25             SO MY GENERAL CHARACTERIZATION OF THOSE TWO
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          1   PARAGRAPHS, WHICH, WITHOUT HAVING REVIEWED THE ENTIRE SIXTY

          2   PAGES, REPRESENTS TO ME WHERE WE WOULD HAVE THE MEAT OF OUR

          3   GENERAL STATEMENTS ABOUT COMPETITION, I BELIEVE DO REFER TO

          4   THE TYPES OF CONCERNS THAT WOULD BE INCLUDED IN THE CONCERNS

          5   THAT WE HAVE ABOUT THE OPERATING SYSTEM.

          6   Q.  BUT THERE IS NO MENTION OF DESKTOPS, IS THERE, IN THIS?

          7   A.  WE TALK ABOUT OUR DESKTOP SOFTWARE.

          8   Q.  IS THERE ANY MENTION OF THE WINDOWS DESKTOP?

          9   A.  NO, THERE IS NOT.

         10   Q.  IS THERE ANY MENTION OF OPERATING SYSTEMS?

         11   A.  NO, THERE IS NOT.

         12   Q.  IS THERE ANY MENTION OF CHOKE HOLDS?

         13   A.  NO, THERE IS NOT.

         14   Q.  IS THERE ANY MENTION OF CONTROL OF ACCESS TO THE

         15   INTERNET?

         16   A.  AND I BELIEVE, JUST BACKING UP, TO BE SPECIFIC, I DON'T

         17   THINK I SAID IN MY TESTIMONY "CHOKE HOLD."  I THINK I SAID

         18   "CHOKE POINT."

         19   Q.  I BEG YOUR PARDON.  CHOKE POINT.

         20   A.  NO.

         21   Q.  HOW ABOUT CONTROL OF ACCESS TO THE INTERNET?

         22   A.  NOT SPECIFICALLY.

         23   Q.  ANY MENTION OF GATEWAYS?

         24   A.  NOT SPECIFICALLY.

         25   Q.  IF YOU GO ON DOWN THERE ON PAGE 15, THERE IS SPECIFIC
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          1   MENTION OF COMPETITIVE PRODUCTS IN EACH CATEGORY, IS THERE

          2   NOT?

          3   A.  YES, THERE IS.  AND THE COMPETITIVE PRODUCTS WITH EACH

          4   OF OUR SPECIFIC SOFTWARE APPLICATIONS -- THE OPERATING

          5   SYSTEM ITSELF IS A GENERAL COMPETITIVE ISSUE, AS OPPOSED TO

          6   A SPECIFIC COMPETITOR TO ANY OF OUR INDIVIDUAL PRODUCTS.

          7   Q.  WELL, LET'S JUST LEAVE THE TOPIC WITH THIS FINAL

          8   QUESTION.  THERE IS NO MENTION OF THE OPERATING SYSTEM IN

          9   THE GENERAL INTRODUCTORY LANGUAGE OR IN ANY OF THE SPECIFIC

         10   SECTIONS, IS THERE?

         11   A.  THERE IS NO SPECIFIC MENTION OF THE TERM "OPERATING

         12   SYSTEM," BUT THERE IS A GENERAL DESCRIPTION OF THE TYPE OF

         13   COMPETITIVE ISSUES THAT CONCERN US, WHICH WOULD BE INCLUSIVE

         14   OF THAT TYPE OF ISSUE.

         15   Q.  BY THE WAY, ISN'T IT TRUE THAT MICROSOFT'S MSN.COM IS A

         16   MUCH SMALLER INTERNET PORTAL THAN AOL.COM OR YAHOO.COM?

         17   A.  CURRENTLY, I BELIEVE THAT IS TRUE.  I WOULDN'T SAY MUCH

         18   SMALLER.  I THINK THERE IS SOMETHING ON THE ORDER OF THE

         19   THIRD LARGEST IN TERMS OF PAID VIEWS ON THE NET.

         20   Q.  IS THAT A MICROSOFT PORTAL OR IS THAT MICROSOFT.COM, THE

         21   COMPANY'S HOME WEB SITE, LIKE GENERAL MOTORS MIGHT HAVE A

         22   HOME WEB SITE, EVEN THOUGH IT IS NOT IN THE INTERNET

         23   BUSINESS?

         24   A.  I BELIEVE IT IS THE COMBINATION OF ALL OF THE MICROSOFT

         25   SITES, WHICH IS THE TYPICAL PRACTICE OF COMPANIES ON THE
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          1   INTERNET -- CERTAINLY THE PRACTICE OF INTUIT, EXCITE AND

          2   OTHERS -- TO REPRESENT THE TOTALITY OF THEIR INTERNET

          3   PRESENCE.

          4             IN ADDITION, THE STATED STRATEGY OF MICROSOFT OVER

          5   THE PAST -- OVER RECENT MONTHS HAS BEEN TO INTEGRATE

          6   TOGETHER ALL OF SUCH WEB SITES INTO A UNIFIED OFFERING.

          7   Q.  YOU'RE INCLUDING THE BASIC CORPORATE WEB SITE THAT TELLS

          8   YOU WHO THE CHAIRMAN OF THE COMPANY IS AND ALL THAT STUFF?

          9   A.  YES, I AM, BUT I DON'T THINK THAT MANY PEOPLE NEED TO GO

         10   TO A WEB SITE TO DETERMINE WHO THE CHAIRMAN OF MICROSOFT IS.

         11   Q.  I DON'T EITHER, BUT THAT MIGHT NOT BE TRUE IN THE CASE

         12   OF OTHER COMPANIES, CORRECT?

         13   A.  THAT'S TRUE.

         14   Q.  NOW, IN PARAGRAPH 29 OF YOUR TESTIMONY ON PAGE 11 -- I

         15   THINK WE WERE TALKING ABOUT THIS BEFORE THE BREAK -- YOU

         16   TALK ABOUT THE INCLUSION OVER TIME OF INCREASING

         17   FUNCTIONALITY WITH THE OPERATING SYSTEM.  DO YOU SEE THAT?

         18   A.  PAGE 29 AND WHICH PARAGRAPH?

         19   Q.  IT'S PARAGRAPH 29.

         20   A.  I AM SORRY.

         21   Q.  PAGE 11.

         22   A.  YES, I DO.

         23   Q.  THE FIRST SENTENCE.

         24             IT'S TRUE, IS IT NOT, THAT INTUIT HAS BENEFITED

         25   FROM THE INCLUSION OF INCREASING FUNCTIONALITY WITH THE
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          1   OPERATING SYSTEM OVER TIME?

          2   A.  I THINK THAT IS PROBABLY TRUE.  IT WOULD DEPEND UPON

          3   SPECIFICALLY WHAT FUNCTIONALITY YOU'RE REFERENCING.

          4   Q.  WELL, SOME OF THE NEWLY INCLUDED FUNCTIONALITY, ISN'T

          5   THAT CORRECT?

          6   A.  YES.  YES.  YES.

          7   Q.  QUICKEN UTILIZES THE STANDARD WINDOWS CODE FOR MODEM

          8   SUPPORT, DOESN'T IT?

          9   A.  I AM NOT SURE SPECIFICALLY, BUT I PRESUME THAT'S

         10   CORRECT.

         11   Q.  AND ADVANCES IN WINDOWS, SUCH AS THE MANAGING OF PRINTER

         12   DRIVERS, HAVE MADE IT EASIER FOR YOU TO ADD FEATURES AND

         13   FUNCTIONALITY TO QUICKEN, ISN'T THAT TRUE?

         14   A.  IT HAS CERTAINLY MADE -- IT HAS CERTAINLY BEEN

         15   BENEFICIAL IN TERMS OF BEING ABLE TO DRIVE PRINTERS.

         16   Q.  NOW, INTUIT ITSELF HAS INCLUDED INCREASING FUNCTIONALITY

         17   WITH ITS PRODUCTS OVER TIME, HAS IT NOT?

         18   A.  THAT IS CORRECT.

         19   Q.  YOU HAVE BOTH ADDED NEW FEATURES AND BUNDLED DIFFERENT

         20   APPLICATIONS TOGETHER, ISN'T THAT CORRECT?

         21   A.  THAT'S CORRECT.

         22   Q.  AND YOUR LATEST QUICKEN PRODUCTS INCORPORATE A NUMBER OF

         23   NEW WEB INTEGRATION FEATURES, ISN'T THAT CORRECT?

         24   A.  YES, IT IS.

         25   Q.  AND THOSE FEATURES INCLUDE SUCH THINGS AS DIRECT LINKS

                                                                              52

          1   TO QUICKEN.COM FROM QUICKEN, ONLINE BANKING AND BILL PAYMENT

          2   FUNCTIONS, AND A FEATURE THAT ALLOWS CUSTOMERS OF CERTAIN

          3   BROKERAGE FIRMS TO DOWNLOAD ACCOUNT DATA AND EXECUTE TRADES

          4   THROUGH THE BROKERS WEB SITE, ISN'T THAT RIGHT?

          5   A.  CORRECT.

          6   Q.  AND YOU HAVE ALSO RECENTLY RELEASED A NEW BUNDLED

          7   PRODUCT, CALLED "QUICKEN FINANCIAL CENTER," WHICH INCLUDES

          8   BOTH "QUICKEN DELUXE" AND "TURBOTAX DELUXE," ISN'T THAT

          9   CORRECT?

         10   A.  CORRECT.

         11   Q.  LET'S GO TO SECTION 4(B), WHICH BEGINS ON PAGE 12, WHICH

         12   IS CAPTIONED "THE WINDOWS DESKTOP PROVIDES UNMATCHED

         13   DISTRIBUTION AND PROMOTION OPPORTUNITIES."

         14             NOW, YOU AGREE, DO YOU NOT, MR. HARRIS, THAT

         15   PLACEMENT ON THE WINDOWS DESKTOP IS NOT A GUARANTEE OF

         16   COMMERCIAL SUCCESS?

         17   A.  I AGREE.

         18   Q.  OKAY.  MICROSOFT NETWORK IS AT ITS OWN ICON ON THE

         19   WINDOWS DESKTOP SINCE AUGUST OF 1995, ISN'T THAT CORRECT?

         20   A.  I AM NOT SURE SPECIFICALLY, BUT, GENERALLY, I THINK THAT

         21   IS CORRECT.

         22   Q.  AND IT STILL HAS LESS THAN 15 PERCENT OF THE NUMBER OF

         23   SUBSCRIBERS THAT AOL HAS, ISN'T THAT CORRECT?

         24   A.  MICROSOFT HAS FEWER -- MICROSOFT NETWORK HAS FEWER

         25   SUBSCRIBERS TO THEIR ISP SERVICE THAN AOL.  HOWEVER, GIVEN
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          1   THE FACT THAT THEY STARTED FROM A STANDING START WITH NONE,

          2   I THINK WE HAVE TO ATTRIBUTE THE RELATIVELY SIGNIFICANT

          3   AGGREGATION OF CUSTOMERS TO THAT SERVICE AS, AT LEAST IN

          4   MAJOR PART, A RESULT OF THE PLACEMENT OF THE ICON AND, IN

          5   FACT, THE CODE THAT RUNS THE CLIENT ON THE WINDOWS OPERATING

          6   SYSTEM.  DURING THAT PERIOD OF TIME, FOR INSTANCE, THEY HAVE

          7   DISPLACED WHAT PREVIOUSLY WERE THE NUMBER 2 AND NUMBER 3

          8   SUCH ONLINE SERVICES.

          9   Q.  ISN'T THAT BECAUSE AOL ACQUIRED COMPUSERVE?

         10   A.  EVEN BEFORE AOL ACQUIRED COMPUSERVE, THE MICROSOFT

         11   NETWORK HAD SURPASSED COMPUSERVE IN TERMS OF THE NUMBER OF

         12   USERS, OR AT LEAST THAT IS MY UNDERSTANDING FROM PRESS

         13   RELEASES.

         14   Q.  ISN'T IT TRUE THAT MICROSOFT NETWORK PRESENTLY HAS LESS

         15   THAN 2 MILLION SUBSCRIBERS AND AOL HAS MORE THAN 15 MILLION?

         16   A.  I BELIEVE THAT IS APPROXIMATELY TRUE.  AND WHAT WE'RE

         17   TALKING ABOUT THERE IS SUBSCRIBING TO THE SPECIFIC ISP

         18   SERVICE, WHAT YOU REFERRED TO EARLIER AS ESSENTIALLY THE

         19   TELEPHONIC CONNECTION.

         20             MSN, MORE GENERALLY, PARTICULARLY IN ITS MORE

         21   RECENT INCARNATION, HAS BEEN SORT OF REFOCUSED AS SOMETHING

         22   OF A PORTAL SITE.  NOW, EVEN IN THE PORTAL SITE ARENA, YOU

         23   COULD SAY, "WELL, GOSH, THEY ARE NOT THE LARGEST.  YAHOO HAS

         24   BIGGER TRAFFIC, ET CETERA."

         25             I HAD CONVERSATION WITH LEWIS LEVIN AT MICROSOFT
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          1   IN PERHAPS SEPTEMBER OF THIS YEAR, WHERE HE SAID -- AND I

          2   WROTE THIS DOWN -- HE SAID, "WITH REGARD TO MICROSOFT

          3   NETWORK AND ITS PROMINENCE IN THE PORTAL SPACE" -- HE SAID,

          4   "WE HAVE A BUNCH OF LEVERAGABLE ASSETS TO GET EYEBALLS.  AND

          5   WE HAVE LOTS OF EYEBALLS.  ALREADY WE'RE NUMBER 3, WITHOUT

          6   HAVING INTELLIGENTLY TRIED.  MSN WILL PULL AWAY QUICKLY."

          7             AND SO I THINK WHAT HE WAS SAYING THERE IS THAT

          8   MICROSOFT NETWORK AS A PORTAL WAS A RELATIVELY RECENT FOCUS

          9   OF MICROSOFT'S ACTIVITY, BUT GIVEN THE ASSETS -- THE

         10   LEVERAGABLE ASSETS, AS HE PUT IT, THAT THEY HAD -- AND HE

         11   DIDN'T SAY THIS SPECIFICALLY, BUT PRESUMABLY IT IS THE

         12   DEFAULT NATURE OF MSN IN THE MICROSOFT BROWSER AND THE

         13   BROWSER'S INCLUSION IN THE OPERATING SYSTEM.  AT LEAST IT

         14   WAS HIS ANTICIPATION THAT THE MICROSOFT NETWORK WOULD VERY

         15   RAPIDLY MOVE TO PROMINENCE.

         16   Q.  THAT HAS BEEN MICROSOFT'S ANTICIPATION FOR A NUMBER OF

         17   YEARS, HASN'T IT?

         18   A.  NOT SPECIFICALLY WITH REGARD TO CREATING A PORTAL SITE.

         19   Q.  IS IT YOUR TESTIMONY THAT MSN.COM IS THE THIRD LEADING

         20   PORTAL SITE?

         21   A.  THAT'S WHAT LEWIS LEVIN TOLD ME.

         22   Q.  LET'S TAKE A LOOK AT PARAGRAPH 33 ON THE BOTTOM OF PAGE

         23   12 AND TOP OF 13 WHERE YOU TALK ABOUT "LOCATION, LOCATION,

         24   LOCATION."

         25   A.  YES.
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          1   Q.  AND YOU TALK ABOUT THE MAGAZINE INDUSTRY AND PAYING

          2   LARGE SUMS OF MONEY TO OBTAIN PRODUCT PLACEMENT AT THE

          3   SUPERMARKET CHECK-OUT STAND?

          4   A.  YES.

          5   Q.  AND YOU WERE IN THE MAGAZINE BUSINESS, BOTH AT U.S. NEWS

          6   AND TIME, WERE YOU NOT?

          7   A.  YES.

          8   Q.  NOW, I TAKE IT THAT YOU'RE NOT SUGGESTING BY THIS

          9   TESTIMONY THAT A CONSUMER WHO WOULD LIKE TO PURCHASE THE

         10   WALL STREET JOURNAL OR THE ECONOMISTS, WILL BUY COSMOPOLITAN

         11   OR THE NATIONAL ENQUIRER INSTEAD BECAUSE THEY ARE AT THE

         12   CHECKOUT STAND OF THE SUPERMARKET, ARE YOU?

         13   A.  I THINK THERE IS A DISTINCT IMPACT ON CONSUMERS AS TO

         14   THE PLACEMENT AND AVAILABILITY OF VARIOUS CHOICES.  AND SO,

         15   FOR INSTANCE, IF ONE NEWSPAPER IS NOT AVAILABLE AT A NEWS

         16   STAND, OR IF IT REQUIRES GOING FROM THAT NEWS STAND TO

         17   ANOTHER NEWS STAND, YES, I BELIEVE THAT TYPE OF THING DOES

         18   INFLUENCE CHOICE OF NEWSPAPERS.

         19   Q.  HOW ABOUT IF THE NEWSPAPER ISN'T AT THE CHECK-OUT

         20   COUNTER, BUT IT'S AROUND IN AISLE ONE, ABOUT TWENTY STEPS

         21   AWAY?

         22   A.  YES.  WE'VE FOUND THAT THINGS OF THAT NATURE ARE

         23   SURPRISINGLY IMPORTANT IN CONSUMER CHOICE.  IN OTHER WORDS,

         24   WHAT IS PRESENTED TO A CONSUMER AS A FIRST OR A DEFAULT

         25   OPTION TYPICALLY TAKES THE LION SHARE OF THE SALES.
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          1   Q.  AND THAT IS A MATTER OF THAT INDIVIDUAL CONSUMER'S

          2   CHOICE, RIGHT, TO BUY THE THING THAT IS READY AT HAND RATHER

          3   THAN TO WALK THE TWENTY PACES INTO AISLE ONE TO GET WHAT HE

          4   REALLY WENT IN TO GET?

          5   A.  YES, AND IF THE ANALOGY YOU'RE MAKING IS TO PREFERENTIAL

          6   AS OPPOSED TO EXCLUSIONARY ACTIVITY, YES.  PREFERENTIAL

          7   ACTIVITY DOES LEAVE IT TO THE CHOICE OF THE CONSUMER, BUT

          8   MAKES ONE MORE CONVENIENT OR EASIER PRESENTED THAN ANOTHER.

          9   EXCLUSIONARY ACTIVITY WOULD BE THE ABSENCE OF THE

         10   ALTERNATIVE TO ALLOW THAT CHOICE TO HAPPEN.

         11   Q.  DO YOU PATRONIZE SUPERMARKETS YOURSELF?

         12   A.  I DO.

         13   Q.  AND WHAT PERIODICALS -- NEWSPAPERS AND MAGAZINES DO YOU

         14   REGULARLY READ?

         15   A.  I REGULARLY READ WALL STREET JOURNAL.  I READ THE

         16   SAN JOSE MERCURY NEWS.  I OCCASIONALLY READ FORBES OR

         17   FORTUNE OR BUSINESS WEEK.  A VARIETY OF OTHERS.

         18   Q.  SO YOU DON'T BUY THE WORLD, THE ENQUIRER, THE STAR, OR

         19   COSMO BECAUSE THEY ARE AT THE CHECKOUT STAND, DO YOU?

         20   A.  I HESITATE TO ADMIT THIS, BUT, YES, OCCASIONALLY I DO.

         21   Q.  YOU DO?  HOW OFTEN?

         22             THE COURT:  YOU DON'T HAVE TO ANSWER THAT.

         23             THE WITNESS:  BUT I THINK IT SERVES THE POINT.  I

         24   CAN BE AT THE CHECKOUT STAND.  I CAN LOOK AT, FOR INSTANCE,

         25   THE ENQUIRER, WHICH MIGHT HAVE AN ABSURD HEADLINE, AND I
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          1   WOULD BE INTERESTED IN THAT AND PICK IT UP, IF ONLY TO SEE

          2   WHAT IN THE WORLD THEY HAD TO SAY ABOUT THAT.  AND THAT

          3   INDICATES --

          4   BY MR. WARDEN:

          5   Q.  DO YOU BUY IT OR DO YOU JUST READ IT WHILE YOU'RE

          6   WAITING FOR THE PERSON AHEAD OF YOU TO CHECK OUT?

          7   A.  I OCCASIONALLY BUY IT.  BUT IT JUST INDICATES THE POWER

          8   OF BEING ABLE TO PRESENT TO SOMETHING -- AS SOMETHING TO A

          9   CONSUMER.

         10   Q.  BUT YOU DON'T FAIL TO READ THE WALL STREET JOURNAL

         11   BECAUSE IT'S NOT AT THE CHECKOUT COUNTER, IS THAT CORRECT?

         12   A.  I CERTAINLY TRY NOT TO.

         13   Q.  YOU STATE IN PARAGRAPH 35 ON PAGE 13 THAT A PRIMARY GOAL

         14   OF ICP'S IS TO GET THEIR MESSAGE ICON OR LOGO UP AS SOON AS

         15   POSSIBLE AFTER THE USER LOGS ON.  DO YOU SEE THAT?

         16   A.  CORRECT.

         17   Q.  AND WAY BACK IN PARAGRAPH 17 ON PAGE 7, YOU MAKE

         18   REFERENCE TO THE SAME THING, THAT ONE OF THE MOST VALUABLE

         19   TOOLS FOR DRAWING CUSTOMERS TO A WEB SITE IS THE PLACEMENT

         20   OF A MESSAGE ICON OR LOGO ON AN ACTIVE COMPUTER SCREEN?

         21   A.  CORRECT.

         22   Q.  NOW, YOU DO AGREE, DO YOU NOT, THAT A LARGE MAJORITY OF

         23   THE MOST POPULAR WEB SITES DO NOT HAVE A MESSAGE ICON OR

         24   LOGO ON THE WINDOWS DESKTOP?

         25   A.  CORRECT.
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          1   Q.  FOR EXAMPLE, YAHOO.COM DOESN'T HAVE AND NEVER HAS HAD AN

          2   ICON OR LINK DIRECTLY ON THE WINDOWS DESKTOP, HAS IT?

          3   A.  NO, IT HASN'T, BUT IF YOU LOOK TO THE HISTORY OF YAHOO

          4   AND HOW THEY BUILT THEIR BUSINESS, ESSENTIALLY THEY BUILT

          5   THEIR BUSINESS BY VIRTUE OF LINKS THAT WERE PROVIDED TO THEM

          6   BY NETSCAPE IN THEIR BROWSER AND ON THEIR WEB SITE.  AND

          7   THAT HAS, FOR THEM, IN THAT PERIOD OF TIME SERVED THE

          8   EQUIVALENT PURPOSE.

          9   Q.  WELL, HOW ABOUT TODAY?

         10   A.  TODAY, THEY DO NOT HAVE AN ICON ON THE WINDOWS DESKTOP.

         11   Q.  AND ARE THEY THE MOST POPULAR OR ONE OF THE TWO MOST

         12   POPULAR PORTAL SITES ON THE INTERNET?

         13   A.  YES, THEY ARE.

         14   Q.  AND ICP'S CAN ALSO ENTER INTO AGREEMENTS WITH OEM'S TO

         15   PUT AN ICON ON THE WINDOWS DESKTOP, CAN THEY NOT?

         16   A.  AGAIN, I'M NOT FAMILIAR WITH THE CONTRACTUAL PROVISIONS

         17   OF THE OEM CONTRACTS.

         18   Q.  WELL, DOESN'T INTUIT, IN FACT, HAVE AN AGREEMENT WITH

         19   PACKARD BELL/NEC FOR QUICKEN.COM TO BE ON THE DESKTOP?

         20   A.  I'M NOT SURE.

         21   Q.  ARE YOU GENERALLY KNOWLEDGEABLE ABOUT THE ARRANGEMENTS

         22   YOUR COMPANY HAS WITH RESPECT TO OBTAINING WHAT YOUR

         23   TESTIMONY SAYS IS THE MOST IMPORTANT KIND OF LOCATION A

         24   WEB SITE CAN HAVE?

         25   A.  YES.
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          1   Q.  AND YOU DON'T KNOW WHETHER YOU HAVE AN AGREEMENT WITH

          2   PACKARD BELL/NEC FOR QUICKEN.COM TO BE ON THE DESKTOP?

          3   A.  I DON'T KNOW THE SPECIFICS OF ALL OF OUR AGREEMENTS WITH

          4   ALL OF OUR OEM'S, NO.

          5   Q.  ISN'T IT --

          6   A.  IF YOU'D LIKE, I CAN GET THE COPIES OF THOSE AGREEMENTS

          7   AND WE CAN LOOK AT THEM.

          8   Q.  WELL, I DON'T WANT YOU TO UNDERTAKE ANY MORE WORK THAN

          9   YOU HAVE TO, MR. HARRIS.  IF YOU COULD FIND OUT THE ANSWER

         10   TO THAT ONE SIMPLE QUESTION, THAT WOULD BE FINE.  YOU DON'T

         11   HAVE TO LOOK AT ALL THESE AGREEMENTS.

         12   A.  TERRIFIC.

         13   Q.  ISN'T IT TRUE THAT ONE OF THE MOST COMMON USES OF THE

         14   WORLD WIDE WEB IS TO ACCESS PORNOGRAPHY?

         15   A.  I AM, IN THIS CASE, STATISTICALLY BUT NOT PERSONALLY

         16   AWARE OF THAT.

         17   Q.  THAT'S WHAT I AM ASKING ABOUT, STATISTICALLY.  ESTIMATES

         18   RANGE AS HIGH AS 85 PERCENT OF USAGE, DON'T THEY?

         19   A.  I'VE NOT SEEN ESTIMATES THAT HIGH.

         20   Q.  WHAT ESTIMATES HAVE YOU SEEN?

         21   A.  NOTHING SPECIFIC THAT I CAN RECALL.

         22   Q.  PREDOMINANT?  LARGEST?  VERY SIGNIFICANT?  WHAT HAVE YOU

         23   SEEN?

         24   A.  VERY SIGNIFICANT.

         25   Q.  AND NO PORNOGRAPHIC WEB SITE HAS A MESSAGE ICON OR LOGO
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          1   ON THE WINDOWS DESKTOP, DOES IT?

          2   A.  NO.

          3   Q.  ISN'T IT TRUE THAT USERS LEARN ABOUT WEB SITES THROUGH

          4   WORD OF MOUTH OR SEARCHING THROUGH A SEARCH ENGINE LIKE

          5   LYCOS OR YAHOO; ISN'T THAT TRUE?

          6   A.  THEY LEARN ABOUT URL'S THROUGH MANY MECHANISMS:  THROUGH

          7   WORD OF MOUTH, THROUGH ADVERTISING, THROUGH PROMOTION AND

          8   LINKS, AND THROUGH SEARCH ENGINES SUCH AS YOU MENTIONED.

          9   AND, IN FACT, ON THOSE SEARCH ENGINES, WHAT WE FIND AND WHAT

         10   WE HAVE FOUND IN OUR EXPERIENCE WITH EXCITE, WITH CNN FN,

         11   AND WITH AOL, IS THAT WHEN LINKS TO WEB SITES ARE MADE

         12   PROMINENT ON THOSE SEARCH ENGINES SO, FOR INSTANCE, THE

         13   SEARCH ENGINES -- WHEN YOU TYPE IN "BOOKS," THE SEARCH

         14   ENGINES CAN BE PROGRAMMED NOT ONLY TO DISPLAY THE RESULTS OF

         15   THE SEARCH, BUT ALSO PROMINENTLY FEATURE AMAZON.COM OR

         16   BARNESANDNOBLE.COM, ET CETERA -- THAT THE PLACEMENT -- THE

         17   PREFERENTIAL OR DEFAULT PLACEMENT OF THOSE TYPES OF LINKS IS

         18   ONE OF THE PRIMARY DRIVERS OF DEMAND.  WE SEE THAT IN OUR

         19   OWN BUSINESS WHEN WE LOOK AT SUCH LINKS ON EXCITE, AOL, AND

         20   OTHER PARTNERS OF OURS.

         21   Q.  THANK YOU.

         22             PARAGRAPH 40 ON PAGE 15, YOU DISCUSS THE PURPORTED

         23   COSTS OF SWITCHING FROM WINDOWS TO THE MACINTOSH OPERATING

         24   SYSTEM.  DO YOU SEE THAT?

         25   A.  YES, I DO.
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          1   Q.  ARE YOU AT ALL FAMILIAR WITH THE VERSIONS OF THE LINUX

          2   OPERATING SYSTEM NOW OFFERED BY CALDERA AND RED HAT?

          3   A.  I AM FAMILIAR AT A HIGH LEVEL, YES -- NOT SPECIFICALLY

          4   WITH VERSIONS THAT WOULD BE OFFERED BY CALDERA, RED HAT OR

          5   ANY OTHER ORGANIZATION.

          6   Q.  YOU'RE FAMILIAR WITH THE FACT THAT THEY'RE AVAILABLE?

          7   A.  YES, I AM.

          8   Q.  THE LINUX OPERATING SYSTEM RUNS ON INTEL-COMPATIBLE

          9   COMPUTERS; ISN'T THAT CORRECT?

         10   A.  I'M NOT CERTAIN.

         11   Q.  YOU DON'T KNOW.  ASSUMING THAT THAT IS SO, IF SOMEONE

         12   WANTED TO SWITCH TO THAT OPERATING SYSTEM FROM WINDOWS, HE

         13   WOULDN'T HAVE TO BUY NEW HARDWARE, WOULD HE?

         14   A.  IF THAT'S THE CASE, NO.

         15   Q.  ARE YOU AWARE THAT THE VERSIONS OF LINUX OFFERED BY

         16   CALDERA AND RED HAT NOW COME WITH A GRAPHICAL USER INTERFACE

         17   SIMILAR TO THE WINDOWS INTERFACE?

         18   A.  NO, I'M NOT AWARE OF THAT.  AND THE REASON THAT I'M NOT

         19   AWARE OF THE DETAILS OF LINUX IS THAT IT'S ESSENTIALLY

         20   IRRELEVANT IN OUR MARKETPLACE.  PERSONAL USERS OF COMPUTER

         21   SOFTWARE, TO THE EXTENT THAT THEY MAKE A CHOICE, WILL

         22   POTENTIALLY MAKE A CHOICE BETWEEN WINDOWS AND MACINTOSH.

         23             BUT THE NUMBER OF CONSUMER USERS OF P.C.'S THAT

         24   ARE EVEN AWARE OF LINUX, NO LESS WOULD CONSIDER IT AS A

         25   VIABLE OPTION, IS DE MINIMIS.
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          1   Q.  ARE YOU AWARE THAT LEADING SOFTWARE VENDORS LIKE COREL

          2   AND LOTUS ARE PORTING THEIR MOST POPULAR APPLICATIONS TO

          3   LINUX?

          4   A.  NO.

          5   Q.  ARE YOU AWARE THAT STAR DIVISION PROVIDES A CLONE OF

          6   MICROSOFT OFFICE FOR LINUX USERS FREE OF CHARGE?

          7   A.  I'M UNAWARE OF WHO STAR DIVISION IS.

          8   Q.  LET'S GO TO PARAGRAPH 43 OF YOUR TESTIMONY ON PAGE 15

          9   WHERE YOU TALK ABOUT THE NETWORK OF EXTERNAL DEPENDENCIES.

         10   DO YOU SEE THAT?

         11   A.  YES.

         12   Q.  DO YOU USE THE PHRASE "NETWORK OF EXTERNAL DEPENDENCIES"

         13   AS PART OF YOUR EVERYDAY BUSINESS CONVERSATION?

         14   A.  WE USE TERMS SUCH AS "CO-DEPENDENCY" AND "NETWORK

         15   EFFECTS," YES, WE DO.

         16   Q.  DO YOU USE TERM "NETWORK OF EXTERNAL DEPENDENCIES"?

         17   A.  PERHAPS NOT EVERY DAY, BUT IT CERTAINLY WOULDN'T BE

         18   UNUSUAL TO USE THAT DISCUSSION.  MORE TYPICAL WOULD JUST BE

         19   THE SHORTHAND, "CO-DEPENDENCIES" OR "NETWORK EFFECTS."

         20   Q.  WHO WROTE THIS SENTENCE THAT USES THAT PHRASE?

         21   A.  I DID.

         22   Q.  YOU DID.  WHERE DID YOU FIRST HEAR THE PHRASE "NETWORK

         23   OF EXTERNAL DEPENDENCIES," OR DID YOU COIN IT?

         24   A.  WELL, NETWORK OF EXTERNAL DEPENDENCIES, I CAN'T RECALL

         25   THAT I WOULD HAVE HEARD THAT ANYWHERE, BUT CERTAINLY
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          1   "NETWORK EFFECTS," "CO-DEPENDENCIES," AND THINGS OF THAT

          2   NATURE ARE COMMON PARLANCE, AT LEAST WITHIN THE SOFTWARE

          3   INDUSTRY.

          4   Q.  NOW, LOOK AT PARAGRAPH 44 ON PAGE 16 WHERE YOU STATE

          5   THAT "THE COST OF AN OPERATING SYSTEM LICENSE HAS NOT

          6   DECLINED SIGNIFICANTLY OVER THE PAST EIGHT YEARS."

          7             DO YOU SEE THAT?

          8   A.  YES, I DO.

          9   Q.  NOW, OVER THAT PERIOD, YOU AGREE, DO YOU NOT, MICROSOFT

         10   HAS ADDED SUBSTANTIAL FEATURES AND FUNCTIONALITY TO ITS

         11   OPERATING SYSTEM SOFTWARE?

         12   A.  YES, I DO, JUST AS OTHER APPLICATION VENDORS, SUCH AS

         13   INTUIT OR MICROSOFT ITSELF, HAVE ADDED SIGNIFICANTLY TO THE

         14   FEATURES AND FUNCTIONALITY OF THE VARIOUS APPLICATIONS.

         15   IT'S A NATURAL PART OF MAINTAINING AND KEEPING CURRENT

         16   SOFTWARE CODE.

         17   Q.  AND IT IS TRUE, IS IT NOT, THAT THE ROYALTIES CHARGED

         18   OEM'S BY MICROSOFT TO LICENSE WINDOWS CONTINUE TO REPRESENT

         19   ONLY A SMALL PORTION OF THE OVERALL COST OF A PERSONAL

         20   COMPUTER?

         21   A.  IT'S MY UNDERSTANDING THAT IT IS A RELATIVELY SMALL

         22   PORTION.  HOWEVER, THAT THAT PROPORTION IS INCREASING

         23   RELATIVELY MARKEDLY, PARTICULARLY AS THE PRICE OF HARDWARE

         24   GOES DOWN AND THE PRICE OF THE OPERATING SYSTEM CHARGED TO

         25   OEM'S AND OTHERS GOES UP.
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          1             ONE OF THE THINGS THAT IS PARTICULARLY INTERESTING

          2   ABOUT THAT IS THAT, IF ANYTHING, ONE WOULD EXPECT THE

          3   REVERSE.  ONE WOULD EXPECT THE REVERSE BECAUSE HARDWARE

          4   COSTS HAVE A HIGH DEGREE OF VARIABLE COST IN THEM, WHEREAS

          5   SOFTWARE COSTS ARE PREDOMINANTLY FIXED COSTS WITH VERY LOW,

          6   IF ANY, VARIABLE COST.

          7             AND SO ONE WOULD EXPECT WITH THE DRAMATICALLY

          8   INCREASING VOLUME OF ANY SOFTWARE PRODUCT, THAT THERE WOULD

          9   BE A DOWNWARD TREND IN THE PRICING.

         10   Q.  HAS THAT BEEN TRUE OF QUICKEN?

         11   A.  YES, IT HAS.

         12   Q.  QUICKEN'S PRICE HAS DECLINED OVER THE YEARS?

         13   A.  YES, THAT'S TRUE.

         14   Q.  RETAIL PRICE?

         15   A.  YES, THAT'S TRUE.

         16   Q.  WHAT'S THE MAGNITUDE OF THE DECLINE OVER THE LAST EIGHT

         17   YEARS?

         18   A.  GOSH, I DON'T KNOW SPECIFICALLY, BUT I COULD -- I COULD

         19   LOOK IT UP.

         20   Q.  SO IF SOMEONE ANALYZED SALES FIGURES FOR QUICKEN AND

         21   CONCLUDED THAT THE RETAIL PRICE HAD INCREASED FROM LESS THAN

         22   $40 TO OVER $50, THAT WOULD BE AN ERROR?

         23   A.  WELL, ONE WOULD HAVE TO ADJUST FOR THE VERSIONS OF

         24   QUICKEN THAT WERE BEING BOUGHT.

         25   Q.  RIGHT.  THE VERSIONS, BECAUSE THEY HAD INCREASED
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          1   FEATURES AND FUNCTIONALITY, THE PRICE WENT UP; IS THAT

          2   RIGHT?

          3   A.  OR, IN SOME INSTANCES, BECAUSE WE'VE INCLUDED, IN SOME

          4   OF THE VERSIONS, OTHER PRODUCTS.  FOR INSTANCE, THE BUNDLE

          5   THAT YOU MENTIONED THAT BUNDLES TURBOTAX AND QUICKEN IS A

          6   BUNDLE OF THE TWO PRODUCTS.  THE QUICKEN FINANCIAL SUITE

          7   BUNDLES A LEGAL PRODUCT, ET CETERA.

          8   Q.  SO WHAT YOU'RE SAYING IS THAT QUICKEN'S PRODUCT

          9   COUNTERPART TO MS-DOS HAS DECLINED IN PRICE OVER THE LAST

         10   EIGHT YEARS; IS THAT RIGHT?

         11   A.  THE QUICKEN PRODUCT -- THE QUICKEN BASIC PRODUCT HAS

         12   CONTINUED TO BE ENHANCED TO THE POINT WHERE IT, I BELIEVE,

         13   CONTINUES TO BE THE SUPERIOR OFFERING IN THE MARKETPLACE AND

         14   THAT IS OUR BASE PRODUCT.

         15             I THINK THE COMPARISON, FOR INSTANCE, TO THE

         16   OPERATING SYSTEM THAT YOU MAY LOOKING TO DRAW MIGHT BE THE

         17   BASIC OPERATING SYSTEM VERSUS THEN ADD-ONS, LIKE WINDOWS

         18   PLUS, ET CETERA.

         19   Q.  WINDOWS PLUS?

         20   A.  WINDOWS PLUS IS A PACKAGE OF ADDITIONAL FUNCTIONALITY TO

         21   WINDOWS THAT IS SEPARATELY SOLD OR WAS WITH WINDOWS 95.

         22   Q.  WITH WINDOWS 95?

         23   A.  YES.

         24   Q.  BUT YOU WILL AGREE THAT -- AND I THINK YOU ALREADY

         25   HAVE -- THAT WINDOWS 3 HAD FUNCTIONS THAT MS-DOS DIDN'T
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          1   HAVE, AND 95 HAD FUNCTIONS THAT 3 DIDN'T HAVE, AND 98 HAS

          2   FUNCTIONS THAT 95 DIDN'T HAVE?

          3   A.  ABSOLUTELY, ALTHOUGH I HAVE NOT MADE THE SWITCH YET TO

          4   98, BECAUSE THE PEOPLE IN OUR COMPUTER DEPARTMENT TELL ME

          5   IT'S NOT YET STABLE.

          6             MR. WARDEN:  I MOVE TO STRIKE.  NONRESPONSIVE.

          7             THE COURT:  DENIED.  GO AHEAD.

          8   BY MR. WARDEN:

          9   Q.  IN PARAGRAPH 45 ON PAGE 16 OF YOUR TESTIMONY, YOU

         10   DISCUSS AN ANALYSIS YOU OR SOMEONE DID OF THE AVERAGE

         11   PRE-TAX PROFITABILITY AS A PERCENTAGE OF REVENUE FOR 473

         12   U.S. COMPANIES.  THAT'S REFLECTED, I BELIEVE, IN GOVERNMENT

         13   EXHIBIT 1216; IS THAT RIGHT?

         14   A.  YES.

         15   Q.  DID YOU PERFORM THIS ANALYSIS YOURSELF?

         16   A.  NO.

         17   Q.  WHO PERFORMED IT?

         18   A.  I ASKED LINDA FELLOWS, WHO IS OUR INVESTOR RELATIONS

         19   REPRESENTATIVE AND TREASURER, TO ASSEMBLE THIS DATA, WHICH

         20   SHE DID, I BELIEVE, FROM PUBLICLY AVAILABLE SOURCES.

         21   Q.  WHOSE IDEA -- WAS IT YOUR IDEA TO HAVE THIS PERFORMED?

         22   A.  YES, IT WAS.

         23   Q.  WHY DID YOU LOOK AT RETURN ON REVENUE RATHER THAN RETURN

         24   ON EQUITY?

         25   A.  I DIDN'T LOOK AT EITHER.  I LOOKED AT PROFIT BEFORE TAX.
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          1   Q.  AS A PERCENTAGE OF REVENUE; ISN'T THAT RIGHT?

          2   A.  THAT'S CORRECT.

          3   Q.  WHY DID YOU DO THAT, RATHER THAN CALCULATE PROFIT BEFORE

          4   TAX, AS A RETURN ON EQUITY RATHER THAN A RETURN ON SALES?

          5   A.  WELL, THE PROFIT MARGIN AS A PERCENTAGE OF REVENUE IS A

          6   RELATIVELY STANDARD THING THAT PEOPLE LOOK AT IN DETERMINING

          7   THE VIABILITY OF A BUSINESS.

          8             IN FACT, PROFITABILITY TYPICALLY MEANS PROFIT AS A

          9   RATIO OF REVENUES.

         10   Q.  OF REVENUES?

         11   A.  YES.

         12   Q.  NOT OF OTHER FACTORS?

         13   A.  NO.  THERE ARE MANY OTHER THINGS TO LOOK AT, BUT THE

         14   MOST COMMON IS PROFITABILITY AS A PERCENTAGE OF REVENUE.

         15   Q.  IS THAT TRUE WHEN YOU COMPARE COMPANIES IN DIFFERENT

         16   INDUSTRIES, AS THIS EXHIBIT DOES?

         17   A.  IT'S A -- IT IS CERTAINLY A MEASURE THAT IS CLOSELY

         18   LOOKED AT IN, I PRESUME, ALL INDUSTRIES.

         19   Q.  WELL, NOW, FOR EXAMPLE, SUPERMARKETS -- GROCERY

         20   STORES -- THEY ALWAYS HAVE A VERY LOW RETURN ON SALES, DON'T

         21   THEY?

         22   A.  THE SUPERMARKETS GENERALLY DO, THAT'S CORRECT.

         23   Q.  YES.  I MEAN -- AND DIFFERENT KINDS OF COMPANIES IN

         24   DIFFERENT INDUSTRIES TRADITIONALLY HAVE DIFFERENT KINDS OF

         25   RETURNS ON SALES, DON'T THEY?
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          1   A.  ABSOLUTELY.

          2   Q.  ALL RIGHT.  ARE YOU AWARE THAT THE RANKING WOULD BE

          3   QUITE DIFFERENT IF YOU LOOKED AT RETURN ON EQUITY?

          4   A.  NO, I AM NOT.

          5   Q.  WOULD IT SURPRISE YOU IF I TOLD YOU THAT I HAD SOMEONE

          6   JUST RUN THAT FOR THIS VERY SAME LIST FROM THE VERY SAME

          7   DELOITTE & TOUCHE WEB SITE, AND JUST ROUGHLY LOOKING AT

          8   COMPANIES ONLY DOWN TO 10 BILLION IN SALES RATHER THAN ALL

          9   THE WAY DOWN TO 3 BILLION, I CAME UP WITH ABOUT 20 THAT HAD

         10   A HIGHER RETURN ON EQUITY THAN MICROSOFT?

         11   A.  GIVEN THAT YOU'RE ASKING THE QUESTION, NO, THAT WOULD

         12   NOT SURPRISE ME.

         13   Q.  AND DID YOU TAKE INTO ACCOUNT THAT DIFFERENT COMPANIES

         14   HAVE DIFFERENT ACCOUNTING SYSTEMS IN MAKING THIS COMPARISON?

         15   A.  NOT SPECIFICALLY.  OBVIOUSLY, ALL COMPANIES ARE BOUND TO

         16   REPORT ON -- USING THE SAME ACCOUNTING SYSTEM, GENERALLY

         17   ACCEPTED ACCOUNTING PRACTICES.  THERE ARE SOME DIFFERENCES

         18   IN THE ACCOUNTING PRACTICES.

         19             MICROSOFT, FOR INSTANCE, AS I UNDERSTAND IT, DOES

         20   NOT REPORT ON A REVENUE AND EXPENSE BASIS MONEY-LOSING

         21   VENTURES.  IT REPORTS THOSE ON A NET BASIS, WHICH WOULD

         22   HAVE -- IF THEY WERE TO REPORT THE OTHER WAY, IT WOULD HAVE

         23   THE IMPACT OF LOWERING THAT PROFITABILITY PERCENTAGE.

         24             BY THE SAME TOKEN, I BELIEVE MICROSOFT REPORTS

         25   SOME OF THEIR REVENUES IN THE CURRENT PERIOD AND THEN DEFERS
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          1   SOME OF THE REVENUES UNTIL FUTURE PERIODS.  THAT PRACTICE

          2   HAS THE IMPACT OF REDUCING WHAT WOULD BE THE APPARENT

          3   SHORT-TERM PROFITABILITY ON SALES.

          4             BUT REGARDLESS OF THOSE KINDS OF ADJUSTMENTS THAT

          5   ONE WOULD MAKE -- AND ALSO, I BELIEVE, REGARDLESS OF THE

          6   VERY LEGITIMATE DIFFERENCES ACROSS INDUSTRIES -- THE

          7   ABSOLUTE PROFITABILITY OF MICROSOFT'S BUSINESS IS QUITE

          8   EXCEPTIONAL.

          9   Q.  DID YOU TAKE INTO ACCOUNT VARYING CAPITAL STRUCTURES IN

         10   MAKING THIS -- THAT IS, DEBT VERSUS EQUITY IN MAKING THIS

         11   COMPARISON?

         12   A.  I DID NOT MAKE THOSE ADJUSTMENTS.

         13   Q.  I MEAN, YOU CAN JUST LOOK AT THE MICROSOFT LINE ON

         14   EXHIBIT 1216 AND SEE THAT MICROSOFT, UNLIKE MOST COMPANIES,

         15   I BELIEVE, HAS NET INTEREST INCOME RATHER THAN INTEREST

         16   EXPENSE, SO THAT ITS EARNINGS BEFORE TAXES ARE HIGHER THAN

         17   ITS EARNINGS BEFORE INTEREST AND TAXES; ISN'T THAT CORRECT?

         18   A.  YES, I'M AWARE OF THAT.  AND THE SAME IS TRUE OF INTUIT.

         19   WE HAVE NET INTEREST INCOME.  IN FACT, FOR MOST SOFTWARE

         20   COMPANIES, THEY TEND TO HAVE ASSETS RATHER THAN LIABILITIES

         21   ON THE BALANCE SHEET.

         22   Q.  AND IF MICROSOFT PAID OUT ALL ITS EARNINGS AND DIVIDENDS

         23   AND LEVERAGED ITS CAPITAL STRUCTURE THROUGH DEBT ON WHICH IT

         24   HAD TO PAY INTEREST, NET INTEREST INCOME WOULD DISAPPEAR AND

         25   THE NET INTEREST EXPENSE WOULD APPEAR, AND THAT WOULD REDUCE
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          1   THIS BY SOME UNKNOWN AMOUNT, WOULD IT NOT?

          2   A.  THAT'S TRUE, IN THE SAME WAY THAT -- THE SAME THING

          3   WOULD BE TRUE OF INTUIT IF WE WERE TO DO THE SAME THING.

          4   Q.  WOULD IT SURPRISE YOU TO KNOW THAT I JUST EXPERIMENTALLY

          5   CHECKED BOTH THE CHASE MANHATTAN BANK AND COMPUTER

          6   ASSOCIATES, INTERNATIONAL, AND TOOK THEIR CAPITAL STRUCTURES

          7   AND IMPUTED THEM TO MICROSOFT AND FOUND THAT MICROSOFT'S

          8   RETURN ON REVENUES WAS WITHIN 1 OR 2 PERCENT OF THEIRS WHEN

          9   I DID THAT?

         10   A.  IT WOULD NOT SURPRISE ME COMPLETELY, BECAUSE, FOR

         11   INSTANCE, COMPUTER ASSOCIATES ALSO HAS A VERY HIGH STARTING

         12   PROFITABILITY.

         13   Q.  HOW ABOUT THE CHASE BANK?  ARE THEY INSULATED FROM

         14   EFFECTIVE COMPETITION?

         15   A.  I DON'T KNOW SPECIFICALLY ABOUT CHASE, BUT TALKING ABOUT

         16   COMPUTER ASSOCIATES, THEY DO HAVE A UNIQUE POSITION IN THE

         17   MAINFRAME -- THE LEGACY MAINFRAME BUSINESS THAT IS

         18   RELATIVELY INSULATED FROM COMPETITION AT THIS POINT.

         19   Q.  IN FACT, AS A BUSINESSMAN, AREN'T YOU FULLY AWARE THAT

         20   THE CHASE MANHATTAN BANK IS NOT INSULATED FROM EFFECTIVE

         21   COMPETITION?

         22   A.  I WOULD SAY YES.

         23   Q.  THANK YOU.

         24             DID YOU CONSULT ANY ACADEMIC LITERATURE ABOUT THE

         25   UTILITY OF MAKING THE KIND OF ANALYSIS THAT IS REFLECTED IN
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          1   GOVERNMENT EXHIBIT 1216 FOR THE PURPOSE THAT IS REFLECTED IN

          2   YOUR TESTIMONY?

          3   A.  IT DEPENDS ON WHAT YOU MEAN BY "ACADEMIC."  I'M NOT AN

          4   ACADEMIC ECONOMIST.  I AM A TRAINED BUSINESS PERSON.

          5   Q.  WELL, DID YOU CONSULT ANY LITERATURE ON THE UTILITY OF

          6   YOUR UNDERTAKING FOR THE PURPOSE YOU MADE IT, THE

          7   UNDERTAKING THAT'S REFLECTED IN GOVERNMENT EXHIBIT 1216?

          8   A.  I DID NOT CONSULT ACADEMIC LITERATURE.  IT IS NOT MY

          9   PRACTICE TO CONSULT ACADEMIC LITERATURE IN THE JUDGMENTS

         10   THAT I MAKE AS A BUSINESS PERSON.

         11             THE COURT:  IF YOU'RE GOING TO GET INTO ACADEMIC

         12   LITERATURE, LET'S SAVE THAT UNTIL AFTER LUNCH.

         13             MR. WARDEN:  ALL RIGHT.  THANK YOU.

         14             THE COURT:  2:00.

         15             (WHEREUPON, AT 12:15 P.M., THE ABOVE-ENTITLED

         16   MATTER WAS RECESSED FOR FOR LUNCH.)
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