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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. HARRIS.  I REMIND

         10   YOU, SIR, YOU'RE STILL UNDER OATH.

         11             THE WITNESS:  THANK YOU.

         12             (WILLIAM HARRIS, PLAINTIFFS' WITNESS, PREVIOUSLY

         13   SWORN.)

         14                   CROSS EXAMINATION (CONTINUED.)

         15   BY MR. WARDEN:

         16   Q.  MR. HARRIS, YESTERDAY YOU MADE SOME REFERENCE TO AN

         17   ARRANGEMENT BETWEEN MICROSOFT AND VISA; DO YOU RECALL THAT?

         18   A.  YES, I DO.

         19   Q.  THAT ARRANGEMENT WAS, IN FACT, TERMINATED OVER A YEAR

         20   AGO, WAS IT NOT?

         21   A.  I'M NOT FAMILIAR PRECISELY, BUT I BELIEVE IT WAS.

         22   Q.  AND IT WAS NEVER A COMMERCIAL SUCCESS, WAS IT?

         23   A.  IT WAS NOT CERTAINLY A LARGE COMMERCIAL SUCCESS.

         24   Q.  AND IT MERELY MIRRORED THE IMAGE BETWEEN INTUIT AND

         25   CHECKFREE WITH RESPECT TO QUICKEN, DID IT NOT?
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          1   A.  I DON'T THINK IN CERTAIN RESPECTS.

          2   Q.  WOULD YOU LIKE TO EXPLAIN THAT?

          3   A.  WELL, TO THE EXTENT THAT I UNDERSTAND IT PROPERLY, IT

          4   PREVENTED INTUIT FROM WORKING WITH VISA FOR THOSE

          5   SERVICES -- I'VE NOT SEEN THE CONTRACT, BUT THAT'S WHAT I'VE

          6   BEEN TOLD IT DID -- WHEREAS DURING THAT PERIOD OF TIME, FOR

          7   INSTANCE, WE WERE OURSELVES OPERATING AN ELECTRONIC BILL

          8   PAYMENT FACILITY AND SUPPORTING MICROSOFT MONEY AS WELL

          9   AS -- AS WELL AS OWN PRODUCTS.

         10   Q.  WHEN YOU SAY WE, YOU'RE SPEAKING OF INTUIT?

         11   A.  INTUIT.

         12   Q.  WAS SUPPORTING MONEY THROUGH CHECKFREE OR THROUGH SOME

         13   OTHER ARRANGEMENT?

         14   A.  WE WERE SUPPORTING MONEY THROUGH ISC.  ISC IS OUR OWN --

         15   IS A COMPANY WE PURCHASED IN CHICAGO THAT PROVIDED

         16   ELECTRONIC BANKING AND BILL-PAYING CAPABILITIES.

         17             WE SUBSEQUENTLY SOLD THAT TO CHECKFREE.  I BELIEVE

         18   CHECKFREE CONTINUES TO SUPPORT MONEY THROUGH THAT FACILITY.

         19   Q.  AND HAVE YOU ENTERED INTO ANY ARRANGEMENT WITH VISA

         20   SINCE THEIR ARRANGEMENT WITH MICROSOFT TERMINATED?

         21   A.  NO, SIR.

         22   Q.  DOES INTUIT HAVE AN OWNERSHIP INTEREST IN CHECKFREE?

         23   A.  YES, WE DO.

         24   Q.  AND YOU'RE ON THE BOARD, ARE YOU NOT?

         25   A.  I AM AN OBSERVER TO THE BOARD.

                                                                               6

          1   Q.  AN OBSERVER.

          2             WOULD IT BE FAIR TO CHARACTERIZE THE ARRANGEMENT

          3   BETWEEN MICROSOFT AND VISA AS JUST AN UNSUCCESSFUL ATTEMPT

          4   TO PROMOTE MONEY AGAINST QUICKEN, THE MARKET LEADER?

          5   A.  IF BY "UNSUCCESSFUL," YOU MEAN HAS IT RESULTED IN MONEY

          6   OVERTAKING QUICKEN IN TERMS OF MARKET SHARE, THEN, YES,

          7   UNSUCCESSFUL.

          8   Q.  WHEN WE BROKE YESTERDAY, WE HAD JUST STARTED TALKING

          9   ABOUT THE SECTION OF YOUR TESTIMONY ON PAGES 37 TO 41,

         10   PARAGRAPHS 90 TO 101.  DO YOU RECALL THAT?

         11   A.  NOT SPECIFICALLY, BUT LET ME LOOK.

         12   Q.  OKAY.

         13   A.  PAGES AGAIN?

         14   Q.  37 TO 41, PARAGRAPHS 90 TO 101.

         15   A.  YES.

         16   Q.  AND I BELIEVE YOU HAD CONFIRMED AT THE VERY END OF THE

         17   DAY THAT A START AND A HOME PAGE WITH RESPECT TO A BROWSER

         18   ARE THE SAME THING; AM I CORRECT?

         19   A.  YES.

         20   Q.  OKAY.  AS USED IN YOUR TESTIMONY?

         21   A.  YES.

         22   Q.  OKAY.

         23   A.  SHOULD I DO A SOUND CHECK?

         24   Q.  I THINK IT'S OKAY, ACTUALLY.

         25   A.  NODDING OF HEADS BEHIND YOU.
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          1   Q.  GOOD.

          2             NOW, YOU ALSO DISCUSS IN THIS SECTION OF YOUR

          3   TESTIMONY INTERSTATE -- INTERNET PORTALS.  CAN YOU TELL US

          4   WHAT A PORTAL IS?

          5   A.  YES.  A PORTAL IS A SITE THAT ASSEMBLES LINKS TO

          6   SUBSECTIONS OR OTHER RELATED OR INDEPENDENT SITES.  IN OTHER

          7   WORDS, IT AGGREGATES A SERIES OF LINKS TO RESOURCES OR

          8   RESOURCES THEMSELVES THAT ARE DELIVERED ON THE WEB.

          9   Q.  AND AN EXAMPLE OF THAT WOULD BE YAHOO; IS THAT CORRECT?

         10   A.  YES.

         11   Q.  AND IT'S TYPICAL FOR SUCH A PORTAL SITE TO HAVE

         12   CATEGORIES SUCH AS NEWS, BUSINESS, SPORTS, AUTOMOBILES AND

         13   WHATEVER; IS THAT CORRECT?

         14   A.  IT WOULD BE TYPICAL FOR THAT KIND OF THING OR FOR SEARCH

         15   CAPABILITIES OR FOR THE DISPLAY OF OTHER TYPES OF CONTENT.

         16   IT COULD BE CONTENT THAT WAS RELATED TO A SPECIFIC INTEREST,

         17   ET CETERA.

         18   Q.  QUICKEN.COM -- IS THAT A PORTAL SITE?

         19   A.  YES, IT IS.

         20   Q.  AND DOES IT CONTAIN LINKS TO NEWS CHANNELS, SPORTS

         21   CHANNELS AND SO FORTH?

         22   A.  NO.  PREDOMINATELY, IT HAS MORE SPECIALIZED CONTENT

         23   RELATED TO FINANCIAL QUESTIONS.

         24   Q.  SO IT'S NOT A GENERAL-PURPOSE PORTAL SITE, IF THERE IS

         25   SUCH A CATEGORY?
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          1   A.  AGAIN, WE'RE SORT OF MAKING UP DEFINITIONS AS WE GO

          2   ALONG, BUT IT DOESN'T HAVE LINKS TO THINGS LIKE GENERAL NEWS

          3   OR SPORTS -- AT LEAST NOT PREDOMINATELY.

          4             PORTALS ESSENTIALLY ARE PLACES -- ESSENTIALLY, THE

          5   SALIENT FEATURE OF A PORTAL IS THE ABILITY TO ATTRACT A

          6   LARGE NUMBER OF CUSTOMERS, AND BY VIRTUE OF DOING THAT,

          7   THEN, GENERATING THE TRAFFIC AND THEN BEING ABLE TO TAKE

          8   THAT TRAFFIC AND USE IT FOR OTHER PURPOSES.

          9   Q.  AND THOSE OTHER PURPOSES WOULD BE?

         10   A.  TO INTRODUCE THEM TO OTHER CONTENT, BE IT PROMOTIONAL

         11   CONTENT OR INFORMATIONAL CONTENT OR FUNCTIONALITY,

         12   ET CETERA.

         13   Q.  NEWS, SPORTS AND SO ON -- ENTERTAINMENT?

         14   A.  COULD BE THAT.  COULD BE ANYTHING.

         15   Q.  COULD BE ANYTHING?

         16   A.  YES.  THE ESSENTIAL THING IS THAT ATTRACTING

         17   CUSTOMERS -- ATTRACTING A LARGE NUMBER OF CUSTOMERS IS

         18   VALUABLE.  IT'S WHAT'S IN THE BUSINESS REFERRED TO AS

         19   EYEBALLS.

         20             IF YOU GET A LARGE NUMBER OF EYEBALLS, THOSE ARE

         21   VALUABLE FOR A WHOLE SERIES OF THINGS.  THEY ARE VALUABLE

         22   FOR ADVERTISING PURPOSES.  THEY ARE VALUABLE FOR THE

         23   REFERENTIAL NAVIGATION PURPOSES.

         24             THEY ARE VALUABLE SIMPLY BECAUSE IF PEOPLE COME TO

         25   YOU FOR SOMETHING, BE IT CONTENT, OR BE IT A SEARCH ENGINE,
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          1   OR BE IT ANYTHING -- IF THEY COME TO YOU ONCE, AND,

          2   PARTICULARLY, IF THEY BOOKMARK THE PAGE AND COME AGAIN, OR

          3   IF, IN FACT, IT'S A DEFAULT PAGE AND THEY COME ON A REGULAR

          4   BASIS, THERE IS A CUSTOMER LOYALTY -- SORT OF AN EMBEDDED

          5   CUSTOMER LOYALTY -- EMBEDDED, IN SOME INSTANCES, EVEN INTO

          6   THE TECHNOLOGY ITSELF THAT BRINGS THESE LARGE NUMBERS OF

          7   CUSTOMERS TO THE SITE.  THAT LARGE NUMBER OF CUSTOMERS IS

          8   WHAT MAKES A PORTAL VALUABLE.

          9   Q.  OKAY.  NOW, I BELIEVE, YOU'VE TESTIFIED, BOTH IN WRITING

         10   AND ORALLY, THAT MICROSOFT SETS A DEFAULT PAGE ON WINDOWS;

         11   IS THAT CORRECT?

         12   A.  YES.

         13   Q.  AND THAT IS MSN.COM; IS THAT CORRECT?

         14   A.  I BELIEVE SO.

         15   Q.  AND WEB BROWSERS, SUCH AS NAVIGATOR AND OPERA, ALSO

         16   INCLUDE DEFAULT START PAGES; ISN'T THAT CORRECT?

         17   A.  YES, THAT'S TRUE.

         18   Q.  AND WHEN A CUSTOMER INSTALLS QUICKEN 99, QUICKEN 99

         19   AUTOMATICALLY CHANGES THE CUSTOMER'S BROWSER HOME PAGE TO

         20   INTUIT.COM; ISN'T THAT CORRECT?

         21   A.  YES, THAT'S TRUE.

         22   Q.  AND DO YOU THINK THAT VERY MANY USERS WANT QUICKEN.COM

         23   AS A BROWSER HOME PAGE?

         24   A.  WELL, ACTUALLY, I BELIEVE IN THE INSTALLATION WE GIVE

         25   THE USER THE CHOICE AS TO WHETHER THEY WANT THAT OR NOT.
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          1   BUT IT'S A MECHANISM -- IN FACT, MANY, MANY WEB SITES HAVE

          2   THAT CAPABILITY AS WELL.  IF YOU GO TO THE WEB SITE, THERE

          3   WILL BE A LITTLE BUTTON THAT SAYS, "IF YOU WOULD LIKE TO

          4   MAKE THIS YOUR DEFAULT PAGE, PRESS THIS BUTTON."

          5   Q.  SO ALL YOU HAVE TO DO IS PRESS A BUTTON AND YOU SET YOUR

          6   OWN DEFAULT PAGE, CORRECT?

          7   A.  THAT'S CORRECT.

          8   Q.  AND WHEN A USER INSTALLS A NEW COPY OF NAVIGATOR,

          9   NAVIGATOR LIKEWISE CHANGES THE USER'S BROWSER START PAGE

         10   AUTOMATICALLY TO NAVIGATOR; ISN'T THAT CORRECT?

         11   A.  I BELIEVE THAT'S CORRECT.  I BELIEVE THAT'S CORRECT WITH

         12   THE EXPLORER AS WELL.

         13   Q.  NOW, YOU MAINTAIN A WEB SITE -- THAT IS, INTUIT DOES --

         14   CALLED INTUIT.COM ALSO; ISN'T THAT CORRECT?

         15   A.  YES.

         16   Q.  AND WHAT IS THE DIFFERENCE BETWEEN INTUIT.COM AND

         17   QUICKEN.COM?

         18   A.  WELL, THEY SERVE RELATIVELY SIMILAR PURPOSES -- TO

         19   ATTRACT CUSTOMERS TO COME VIEW OUR CONTENT.  INTUIT.COM IS

         20   MORE GENERAL, MORE RELATED TO OUR PRODUCTS, AND QUICKEN.COM

         21   IS MORE RELATED TO FUNCTIONALITY, LIKE PORTFOLIO, NEWS

         22   QUOTES AND THINGS OF THAT NATURE.

         23             WE ALSO HAVE A QUICKBOOKS.COM.  I BELIEVE WE HAVE

         24   A TURBOTAX.COM.  WE HAVE MANY DIFFERENT SITES:

         25   QUICKENMORTGAGE.COM AND NSUREMARKET.COM.  ALL OF THESE ARE
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          1   THEN ASSEMBLED INTO WHAT WE CONSIDER OUR WEB SITE AND WHAT

          2   WE REPORT FOR TRAFFIC PURPOSES.  IT'S THE SAME AS PORTALS

          3   LIKE EXCITE.  THEY ASSEMBLE THEIR VARIOUS PROPERTIES INTO

          4   ONE AGGREGATE.

          5   Q.  NOW, IF I WANTED TO GET YOUR 10-K, SUCH AS THE

          6   EXHIBIT -- DEFENDANTS' EXHIBIT 2099, I WOULD GO TO

          7   INTUIT.COM; IS THAT CORRECT?

          8   A.  I THINK THAT'S THE EASIEST WAY TO GET TO THE 10-K.

          9   Q.  AND THAT'S WHERE I'D FIND YOUR CORPORATE PRESS RELEASES

         10   AND SO FORTH, RIGHT?

         11   A.  YES.  I BELIEVE IN QUICKEN.COM, WE HAVE LINKS TO THAT AS

         12   WELL, BUT THEY ARE NOT AS PROMINENT.

         13   Q.  OKAY.  AND I WOULD NOT FIND -- EXCUSE ME.

         14   A.  AND I THINK WE WOULD HAVE LINKS TO THAT KIND OF MATERIAL

         15   ON QUICKBOOKS.COM AS WELL, BUT, AGAIN, NOT AS PROMINENT.

         16   Q.  OKAY.  AT INTUIT.COM, I WOULD NOT FIND CURRENT FINANCIAL

         17   NEWS, LIKE TODAY'S STOCK QUOTATIONS AND WHATEVER, WOULD I?

         18   A.  AT INTUIT.COM?

         19   Q.  YES.

         20   A.  NOT ON THE FRONT PAGE, BUT I IMAGINE THAT THERE ARE

         21   LINKS TO GET TO, FOR INSTANCE, STOCK QUOTES.  SO AGAIN, THEY

         22   WOULD BE ACCESSIBLE THERE, BUT NOT AT THE -- NOT WITH THE

         23   SAME PROMINENCE.

         24   Q.  IF I WERE SEEKING THAT INFORMATION, I WOULD BE MORE

         25   LIKELY TO GO TO QUICKEN.COM?
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          1   A.  YES.

          2   Q.  OR SOME COMPETING SERVICE?

          3   A.  YES.

          4   Q.  THANK YOU.

          5   A.  IF YOU WERE SEEKING PERSONAL INFORMATION, YOU WOULD BE

          6   MORE LIKELY TO GO TO QUICKEN.COM; SMALL BUSINESS

          7   INFORMATION, MORE LIKELY TO GO TO QUICKBOOKS.COM.; AND

          8   INFORMATION ON OUR PRODUCTS, MORE LIKELY TO GO TO

          9   INTUIT.COM.

         10             AND, FOR THE MOST PART, THE REASON WE USE ALL OF

         11   THESE IS THAT, AS YOU MENTIONED EARLIER, IT'S EASY TO

         12   REMEMBER A URL -- EASIER THAN A TELEPHONE NUMBER, BUT THERE

         13   ARE MANY DIFFERENT URL'S THAT SOMEBODY CAN REMEMBER.  SO

         14   SOMEONE MIGHT REMEMBER INTUIT.COM.  THEY MIGHT REMEMBER

         15   QUICKBOOKS.COM.  THEY MIGHT REMEMBER QUICKEN.COM.  AND SO WE

         16   TRY TO HAVE SOMETHING ON EACH OF THESE SO THAT, REGARDLESS

         17   OF HOW THE CUSTOMER FINDS US, WE HAVE SOMETHING TO OFFER

         18   THEM.

         19             AND THEN WE INTERLINK THEM, SO, ESSENTIALLY, THEY

         20   ALL END UP COMING TO SAME CAPABILITIES ULTIMATELY, OR HAVING

         21   ACCESS TO THE SAME CAPABILITIES, REGARDLESS OF WHERE THEY

         22   COME IN.

         23   Q.  THEY ALL HAVE ACCESS TO THE SAME CAPABILITIES?

         24   A.  SURE.  THEY'RE INTERLINKED.

         25   Q.  ALL RIGHT.  YOU GO FROM ONE TO THE OTHER?
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          1   A.  YES.

          2   Q.  OKAY.  SO I COULD GO FROM INTUIT.COM TO QUICKEN.COM OR

          3   QUICKBOOKS.COM; IS THAT CORRECT?

          4   A.  THAT'S CORRECT.  IN THE WEB WORLD, LINKING IS A SORT

          5   OF -- IS A VERY SIMPLE THING.  AND, IN FACT, EVEN WITHIN

          6   SOMETHING LIKE QUICKBOOKS.COM OR QUICKEN.COM, IT'S ACTUALLY

          7   MADE UP OF A SERIES OF DIFFERENT COMPONENTS, SOMETIMES

          8   BRANDED DIFFERENTLY AND SOMETIMES WITH DIFFERENT URL'S THAT

          9   ARE ALL JUST STITCHED TOGETHER WITH LINKS.

         10   Q.  TURN TO PARAGRAPH 91 OF YOUR DIRECT TESTIMONY, WHICH

         11   BEGINS ON PAGE 37, IF YOU WOULD, PLEASE.  YOU STATE THERE

         12   THAT MICROSOFT, QUOTE, "USED ITS CONTROL OVER THE P.C.

         13   DESKTOP TO POSITION ACTIVE DESKTOP AS A UNIQUE GATEWAY

         14   BETWEEN P.C. USERS AND CONTENT PROVIDERS."

         15             DO YOU SEE THAT?

         16   A.  YES, I DO.

         17   Q.  ARE YOU REFERRING, IN FACT, TO THE CHANNEL BAR OR TO THE

         18   WHOLE ACTIVE DESKTOP?

         19   A.  WELL, I'M NOT SURE WHAT THE DISTINCTION IS.  SO HELP ME

         20   WITH THAT DISTINCTION.

         21   Q.  WELL, YOU'VE ALREADY TESTIFIED THAT THE CHANNEL BAR AND

         22   PUSH TECHNOLOGY, IN GENERAL -- INCLUDING NETSCAPE'S -- ENDED

         23   UP BEING A DISAPPOINTMENT TO CONTENT PROVIDERS, AND TO

         24   MICROSOFT AND THE ENTIRE INDUSTRY; ISN'T THAT CORRECT?

         25   A.  YES, IT IS.
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          1   Q.  SO, IN HINDSIGHT, THE CHANNEL BAR WAS NOT MUCH OF A

          2   UNIQUE GATEWAY BETWEEN P.C. USERS AND CONTENT PROVIDERS, WAS

          3   IT?

          4   A.  NO, IT WASN'T.  AND, FROM MY POINT OF VIEW, THE REASON

          5   IS AS FOLLOWS, AND HERE IS MY DISAPPOINTMENT.  WHEN IT

          6   WAS -- THE REASON WE WERE EXCITED ABOUT BEING PART OF THE

          7   ACTIVE DESKTOP -- AND BY THAT IT MEANS OUR POSITION IN THE

          8   CHANNEL BAR ON THE ACTIVE DESKTOP -- IS THAT IT WOULD HAVE

          9   PROVIDED DISTRIBUTION OF OUR CONTENT AND POSITIONING AND

         10   PLACEMENT ON THE WINDOWS OPERATING SYSTEM, THE DEFAULT

         11   SCREEN -- THE INITIAL INTERFACE OF THE WINDOWS OPERATING

         12   SYSTEM.

         13             AT THE TIME -- TWO THINGS HAPPENED.  AT THE TIME

         14   THAT WE NEGOTIATED THE AGREEMENT, WINDOWS 98 WAS STILL

         15   CALLED WINDOWS 97 AND THE ANTICIPATION WAS THAT IT WOULD BE

         16   COMING OUT, I THINK, IN SEPTEMBER OR SOMETHING LIKE THAT;

         17   THE FALL, AT ANY RATE.  WE NEGOTIATED THIS IN APRIL.  SO WE

         18   ANTICIPATED THAT WE WOULD HAVE APPROXIMATELY A YEAR'S

         19   BENEFIT OF BEING DISTRIBUTED IN THIS WAY, IN THE NEXT

         20   VERSION OF WINDOWS.

         21             IN FACT, WINDOWS THEN SLIPPED -- SLIPPED TO -- I

         22   DON'T RECALL EXACTLY, BUT I THINK IT WAS SUMMER OF -- WHAT

         23   YEAR ARE WE TALKING ABOUT?

         24   Q.  JUNE OF '98 PERHAPS?

         25   A.  JUNE '98.  THANK YOU VERY MUCH.  WHICH WAS PRACTICALLY
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          1   AT THE END OF THE TERM OF THE AGREEMENT.  SO WE DID NOT GET,

          2   FOR THE MOST PART OF THAT TERM, THE BENEFIT OF BEING

          3   ESSENTIALLY SHIPPED WITH -- BUNDLED WITH THE OPERATING

          4   SYSTEM.

          5             THE OTHER THING THAT HAPPENED WAS THAT ACTIVE

          6   DESKTOP, OR THIS CHANNEL BAR AND EVERYTHING THAT WAS

          7   INCLUDED IN ACTIVE DESKTOP, HAD BEEN ANTICIPATED AND WE HAD

          8   BEEN TOLD THAT IT WOULD BE THE DEFAULT SCREEN FOR WINDOWS

          9   USERS ON WINDOWS 97, WHICH THEN BECAME WINDOWS 98.

         10             BY THE TIME WINDOWS 98 CAME OUT, MICROSOFT HAD

         11   MADE THE DECISION NOT TO MAKE IT THE DEFAULT, AND, IN FACT,

         12   TO DE-EMPHASIZE AND ULTIMATELY -- I'M NOT SURE IF THEY'VE

         13   ABANDONED IT, BUT PRETTY CLOSE.  AND SO, FOR BOTH REASONS,

         14   WE NEVER GOT THE BENEFIT THAT WE WERE SEEKING.  WE NEVER GOT

         15   THE BENEFIT OF PROMINENT PLACEMENT EMBEDDED INTO THE

         16   OPERATING SYSTEM AND THE DISTRIBUTION OF OUR CONTENT IN THAT

         17   WAY.  AND THAT'S THE REASON THAT WE BELIEVE -- THAT'S THE

         18   PRIMARY REASON WE WERE DISAPPOINTED.

         19   Q.  IN FACT, PUSH TECHNOLOGY WAS NOT LIKED OR UTILIZED BY

         20   CUSTOMERS; ISN'T THAT TRUE?  BY USERS.

         21   A.  THAT'S ABSOLUTELY TRUE.

         22   Q.  OKAY.  AND THAT'S WHY IT'S BEEN DE-EMPHASIZED OR

         23   ABANDONED, ISN'T IT?

         24   A.  I BELIEVE THAT THAT IS AT LEAST A MAJOR FACTOR.

         25   Q.  AND YOU'VE ALREADY TESTIFIED THAT WEB SITES, SUCH AS
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          1   YAHOO.COM, ARE EXTREMELY SUCCESSFUL WITHOUT AN ICON ON THE

          2   CHANNEL BAR OR THE MICROSOFT-DESIGNED WINDOWS DESKTOP; ISN'T

          3   THAT TRUE?

          4   A.  THAT'S CORRECT.

          5             ONE OF THE THINGS THAT YOU MENTIONED EARLIER

          6   WAS -- I THINK, A SIMILAR EXAMPLE -- THAT PORNOGRAPHY IS

          7   VERY POPULAR, ALTHOUGH THAT DOES NOT HAVE AN ICON ON THE

          8   WINDOWS DESKTOP.  THAT'S TRUE.

          9             MY GUESS IS THAT IF THERE WAS ONE PORNOGRAPHY SITE

         10   THAT HAD AN ICON EMBEDDED ON THE DESKTOP, IT WOULD BE

         11   EXTREMELY SUCCESSFUL.

         12   Q.  WELL, WE'RE NOT LIKELY TO KNOW THE ANSWER TO THAT

         13   QUESTION.

         14             THE COURT:  I'D LIKE TO KNOW WHAT THE ICON WOULD

         15   LOOK LIKE.

         16   BY MR. WARDEN:

         17   Q.  NOW, YOU CONTINUE HERE TO STATE THAT MICROSOFT, QUOTE,

         18   "USED AGREEMENTS, LIKE THE ACTIVE DESKTOP AGREEMENT, TO HELP

         19   SECURE A SUBSTANTIAL SHARE OF THE INTERNET BROWSER MARKET AT

         20   THE EXPENSE OF COMPETITORS."

         21             DO YOU SEE THAT?

         22   A.  I AM SORRY.  WHICH PARAGRAPH?

         23   Q.  WE'RE STILL ON 91, I BELIEVE.  YES.

         24   A.  YES.

         25   Q.  AND YOU AGREE, DON'T YOU, THAT, RELATIVELY SPEAKING,
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          1   VERY FEW USERS OBTAIN THEIR COPIES OF WEB BROWSING SOFTWARE

          2   FROM THE WEB SITES OF CHANNEL BAR PARTICIPANTS LIKE INTUIT?

          3   A.  I DON'T HAVE ANY FIGURES ON THAT, BUT I IMAGINE THAT'S

          4   CORRECT.

          5   Q.  AND ARE YOU AWARE THAT OF THE 24 ICP'S THAT ENTERED INTO

          6   ACTIVE DESKTOP AGREEMENTS WITH MICROSOFT, 18 OF THEM

          7   DISTRIBUTED NO WEB BROWSING SOFTWARE AT ALL?

          8   A.  NO.

          9   Q.  AND I THINK I ASKED YOU YESTERDAY IF YOU WERE AWARE THAT

         10   NETSCAPE PLANNED TO DISTRIBUTE SOME 150 MILLION, OR

         11   THEREABOUTS, OF ITS WEB BROWSING SOFTWARE IN A YEAR.  DO YOU

         12   RECALL THAT?

         13   A.  YES.

         14   Q.  ARE YOU AWARE OF THAT?

         15   A.  NOT SPECIFICALLY, BUT I DON'T DISPUTE THE FIGURE.

         16   Q.  NOW, TURNING TO THE NEXT PAGE OF YOUR TESTIMONY --

         17   THAT'S STILL PARAGRAPH 91, BUT THE NEXT PAGE -- YOU STATE

         18   THAT YOU WERE TOLD THAT MICROSOFT WAS RESERVING PROMINENT

         19   PLACEMENT ON THE MICROSOFT START PAGE FOR MICROSOFT'S

         20   SERVICES.  DO YOU SEE THAT?

         21   A.  I'M SORRY.  PARAGRAPH?

         22   Q.  PAGE 38, STILL PARAGRAPH 91, AT THE END OF 91.

         23   A.  YES, I SEE THAT.

         24   Q.  OKAY.  NOW, I THINK YOU'VE JUST TESTIFIED A FEW MINUTES

         25   AGO THAT INTUIT LINKS ITS WEB SITES; IS THAT NOT CORRECT?

                                                                              18

          1   A.  THAT'S CORRECT.

          2   Q.  AND, IN FACT, QUICKEN 99 DOES NOT CONTAIN A LINK TO A

          3   SINGLE WEB SITE THAT IS NOT OWNED BY INTUIT, DOES IT?

          4   A.  THAT'S NOT CORRECT.

          5   Q.  THAT IS NOT CORRECT.  HOW MANY?

          6   A.  I DON'T KNOW HOW MANY, BUT WE HAVE LINKS TO NUMEROUS

          7   FINANCIAL INSTITUTION PARTNERS, FOR INSTANCE.  AND THEN I

          8   BELIEVE WE HAVE LINKS TO SOME CONTENT PARTNERS AS WELL.

          9   Q.  OKAY.

         10   A.  I WOULD AGREE THAT THE MAJORITY --

         11   Q.  AND -- SORRY.  GO AHEAD.

         12   A.  WE DON'T HAVE ANY LINKS TO MICROSOFT THAT I'M AWARE OF.

         13   AND THE MAJORITY OF LINKS IN THE PRODUCT GO TO WEB SITES

         14   THAT WE OPERATE.

         15   Q.  NOW, IN PARAGRAPH 92, YOU STATE THAT THREE OF THE FIVE

         16   MOST FREQUENTLY VISITED SITES HAVE GENERALLY BEEN THE

         17   DEFAULT PAGES THAT A USER IS DIRECTED TO WHEN LAUNCHING

         18   NETSCAPE, MICROSOFT OR AOL BROWSER.  DO YOU SEE THAT?

         19   A.  YES.

         20   Q.  AND I THINK WE'VE ESTABLISHED, HAVE WE NOT, THAT WHEN

         21   MICROSOFT SETS THE DEFAULT INTERNET EXPLORER START PAGE --

         22   THAT'S MSN.COM; IS THAT CORRECT?

         23   A.  I'M NOT SURE IN ALL CASES.  MSN.COM, MICROSOFT.COM, AND

         24   HOME.MICROSOFT.COM.  I'VE SEEN VARIOUS --

         25   Q.  YOU'VE SEEN MICROSOFT.COM OR HOME.MICROSOFT.COM SET AS A
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          1   DEFAULT PAGE?

          2   A.  WELL, I DON'T KNOW SPECIFICALLY.  LET ME RESTATE.  I'M

          3   NOT SURE WHAT URL IS USED OR IS USED IN WHAT CIRCUMSTANCES.

          4   I CANNOT CONFIRM THAT IT'S MSN.COM.

          5   Q.  YOU JUST DON'T KNOW; IS THAT CORRECT?

          6   A.  I JUST DON'T KNOW.

          7   Q.  I WANT TO PROVIDE YOU WITH TWO EXHIBITS THAT I'VE HAD

          8   MARKED FOR IDENTIFICATION AS DEFENDANTS' EXHIBITS 2101 AND

          9   2221.

         10             2101 IS A MEDIA METRIX REPORT ABOUT WEB SITE

         11   VISITS, DATED SEPTEMBER 17, 1998, AND HAS AUGUST DATA IN IT.

         12   AND THAT'S THE LATEST ONE I HAVE, WHICH IS WHY I'M USING

         13   THAT.

         14             AND 2221 IS A XEROX OF A CHART PRINTED BY THE NEW

         15   YORK TIMES IN DECEMBER IN CONNECTION WITH AN ARTICLE -- AND

         16   I HAVE THE PAPER HERE IF EITHER YOU OR THE COURT OR

         17   MR. BOIES WOULD LIKE TO LOOK AT IT -- DECEMBER 13, 1998 --

         18   AN ARTICLE ABOUT PORTAL SITES.  THIS ALSO SOURCES MEDIA

         19   METRIX.

         20             MR. WARDEN:  AND I OFFER THESE EXHIBITS SOLELY FOR

         21   DATA PURPOSES.

         22             MR. BOIES:  IF WHAT MR. WARDEN MEANS IS HE'S

         23   OFFERING TO SHOW THAT THIS DATA IS PUBLISHED IN THESE

         24   SOURCES, I HAVE NO OBJECTION TO THAT.

         25             MR. WARDEN:  RIGHT.  THAT'S FINE.
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          1             THE COURT:  DEFENDANTS' 2101 AND 2221 ARE

          2   ADMITTED.

          3                                   (WHEREUPON, DEFENDANTS'

          4                                   EXHIBIT NUMBERS 2101 AND

          5                                   2221 WERE RECEIVED IN

          6                                   EVIDENCE.)

          7   BY MR. WARDEN:

          8   Q.  NOW, MEDIA METRIX IS A COMMONLY RELIED ON SOURCE FOR

          9   DATA OF THIS NATURE, IS IT NOT, MR. HARRIS?

         10   A.  YES, IT IS.

         11   Q.  OKAY.  AND LOOKING AT 2101, THAT SHOWS, DOES IT NOT,

         12   AMONG THE TOP 25 WEB SITES, OF WHICH THEY LIST ACTUALLY THE

         13   TOP 10 THERE ON PAGE 1.  AND THERE'S A LOT MORE DATA IN

         14   HERE.  THIS IS THE COMBINED "AT HOME" AND "AT WORK" DATA ON

         15   THE BOTTOM RIGHT-HAND CORNER.  DO YOU SEE THAT?

         16   A.  YES.

         17   Q.  IT SHOWS TWO MICROSOFT SITES, DOES IT NOT:

         18   MICROSOFT.COM AND MSN.COM?  AND HAVE YOU VISITED THOSE WEB

         19   SITES?

         20   A.  I BELIEVE I HAVE.

         21   Q.  AND MICROSOFT.COM IS A CORPORATE WEB SITE, JUST AS

         22   GENERALMOTORS.COM OR FORD.COM MIGHT BE, IS IT NOT?

         23   A.  IT HAS A LOT OF INFORMATION OF THAT NATURE.

         24   Q.  WHEREAS MICROSOFT -- I'M SORRY -- MSN.COM IS AN INTERNET

         25   PORTAL SITE, IS IT NOT?
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          1   A.  MSN.COM -- IF YOU'RE COMPARING, FOR INSTANCE, TO THE

          2   QUESTIONS YOU ASKED ME EARLIER, I THINK MSN.COM WOULD BE

          3   AKIN TO OUR QUICKEN.COM AND MICROSOFT.COM WOULD BE AKIN TO

          4   OUR INTUIT.COM.

          5   Q.  AND MSN.COM WOULD BE AKIN TO AOL.COM OR YAHOO.COM OR

          6   NETSCAPE.COM; IS THAT CORRECT?

          7   A.  THEY ARE ALL SIMILAR IN THAT THEY AGGREGATE LARGE

          8   AMOUNTS OF WEB TRAFFIC.

          9   Q.  AND IF YOU LOOK AT 2221, WHEN THE TIMES COMPILED DATA

         10   FOR MEDIA METRIX ABOUT INTERNET PORTALS, IT LISTED

         11   YAHOO.COM, AOL.COM, NETSCAPE.COM, EXCITE.COM, LYCOS.COM,

         12   INFOSEEK.COM AND MSN.COM WITH MSN.COM IN THE LAST PLACE OF

         13   THE LISTED PORTALS IN TERMS OF USERS IN OCTOBER OF 1998;

         14   ISN'T THAT CORRECT?

         15   A.  THAT'S CORRECT IF YOU LOOK AT MSN.COM ONLY.  IF YOU

         16   COMBINE THE MICROSOFT SITES, AS I THINK YOU SEE ON THE

         17   LEFT-HAND SIDE OF THE MEDIA METRIX PAGE THAT YOU SHOWED, THE

         18   MICROSOFT SITES COMBINED ARE NUMBER 3.

         19   Q.  YES, I SEE THAT.  BUT THE TIMES LISTING OF INTERNET

         20   PORTALS DOES NOT INCLUDE MICROSOFT.COM; ISN'T THAT CORRECT?

         21   A.  THAT'S CORRECT.  IF YOU LOOK AT THIS, THE -- AGAIN,

         22   PORTAL IS A RELATIVELY NEW TERM WITH AN UNCERTAIN

         23   DEFINITION.  FOR INSTANCE, NETSCAPE.COM -- NETSCAPE.COM

         24   INCLUDES CORPORATE AS WELL AS GENERAL-INTEREST INFORMATION.

         25             AND, IN FACT, I THINK WHAT LEWIS LEVIN WAS
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          1   REFERRING TO, WHEN HE TALKED ABOUT THE MICROSOFT EFFORTS TO

          2   GET EYEBALLS AS NOT HAVING BEEN INTELLIGENTLY PURSUED AS OF

          3   YET, IS SIMILAR NOT ONLY FOR MICROSOFT BUT ALSO FOR

          4   NETSCAPE.  ORIGINALLY, I THINK BOTH THESE INITIAL DEFAULT

          5   PAGES WERE VIEWED AS LESS VALUABLE THAN THEY HAVE COME TO BE

          6   VIEWED.

          7             SO NETSCAPE HAS BEEN MOVING INCREASINGLY TO PUT

          8   MORE GENERAL-PURPOSE CONTENT ON ITS VARIOUS SITES, AND I

          9   THINK MICROSOFT IS DOING SIMILAR THINGS.

         10   Q.  WELL, NETSCAPE.COM IS, IN FACT, A PORTAL SITE; IS IT

         11   NOT?

         12   A.  NETSCAPE.COM IS A COMBINATION OF BOTH.

         13   Q.  OKAY.  NOW, YOU STATE IN PARAGRAPH 93 ON PAGE 38 OF YOUR

         14   DIRECT THAT THE MICROSOFT START PAGE WILL BECOME THE DEFAULT

         15   PORTAL IN THE WINDOWS OPERATING SYSTEM, CORRECT?

         16   A.  CORRECT.

         17   Q.  WHAT DO YOU MEAN BY THE DEFAULT PORTAL IN THE WINDOWS

         18   OPERATING SYSTEM?

         19   A.  WELL, WHAT I MEAN IS THIS:  FIRST, THE ENTIRE SENTENCE

         20   READS "AS A RESULT OF MICROSOFT'S BUNDLING OF INTERNET

         21   EXPLORER WITH WINDOWS 98, INTERNET EXPLORER WILL BECOME THE

         22   DEFAULT BROWSER."

         23             SO THE FIRST STEP IS THAT IF YOU BUNDLE AND MAKE

         24   THE DEFAULT CHOICE OF A BROWSER WITH THE OPERATING SYSTEM

         25   EXPLORER, THEN THAT BECOMES THE DEFAULT BROWSER IN THE
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          1   OPERATING SYSTEM.

          2             THEN, IF THERE IS -- WHATEVER IS THE DEFAULT PAGE

          3   THAT IS DISPLAYED BY THAT BROWSER BECOMES THE DEFAULT

          4   INTERNET START PAGE FOR THE OPERATING SYSTEM.  WHETHER IT'S

          5   CALLED START, WHETHER IT'S CALLED MICROSOFT.COM, WHETHER

          6   IT'S CALLED MSN.COM, IT IS A -- WHATEVER THAT DEFAULT URL IS

          7   BECOMES THE DEFAULT ENTRYWAY TO THE INTERNET FROM THE OS.

          8   Q.  SO THAT IS WHAT YOU MEAN BY "THE DEFAULT PORTAL IN THE

          9   WINDOWS OPERATING SYSTEM"?

         10   A.  CORRECT.

         11   Q.  NOW, ISN'T IT TRUE, MR. HARRIS, THAT FOR WINDOWS USERS

         12   WHO CONNECT TO THE INTERNET USING THE INTERNET CONNECTION

         13   WIZARD, IT IS THE INTERNET SERVICE PROVIDER OR ISP SELECTED

         14   BY THE USER AND NOT MICROSOFT THAT SETS THE BROWSER START

         15   PAGE?

         16   A.  I'M NOT AWARE OF THAT.  I AM UNDER THE IMPRESSION THAT,

         17   AT LEAST IN SOME INSTANCES, IT IS PRELOADED IN THE

         18   OPERATING -- IN THE BROWSER ITSELF.

         19   Q.  LET'S ASSUME THAT THERE IS A DEFAULT PAGE IN THE

         20   OPERATING SYSTEM AS SHIPPED -- THAT'S WHAT YOU'VE TESTIFIED.

         21   A.  YES.

         22   Q.  NOW, WHEN THE PURCHASER OF THE NEW P.C., WITH THE

         23   PRE-INSTALLED OPERATING SYSTEM, INCLUDING WHAT WE TERM AN

         24   INTEGRATED BROWSER AND YOU CALL A BUNDLED BROWSER, WITH ITS

         25   OWN DEFAULT START PAGE -- OKAY.  HE HAS THAT.  NOW HE SIGNS
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          1   UP WITH AN INTERNET SERVICE PROVIDER.  IN THAT INSTANCE,

          2   WHEN THAT HAPPENS, DOESN'T THE INTERNET SERVICE PROVIDER

          3   THAT HE HAS TO HAVE TO GET ONTO THE INTERNET -- DOESN'T THAT

          4   ISP SET THE DEFAULT PAGE?

          5   A.  I DON'T KNOW.  PERHAPS IT DOES IF IT'S USING THAT

          6   WIZARD.  THERE ARE OTHER WAYS TO CONNECT AS WELL, SUCH AS

          7   THE CORPORATE USE, WHERE IT'S TYPICALLY THROUGH A CORPORATE

          8   LAN.

          9   Q.  THROUGH?

         10   A.  A CORPORATE LAN.  A CORPORATE CONNECTION.

         11   Q.  RIGHT.  AND IN THE CASE OF A CORPORATION, THE

         12   CORPORATION DECIDES WHAT IT WANTS AS A DEFAULT -- A HOME

         13   PAGE; ISN'T THAT CORRECT?

         14   A.  WELL, NOT TO MY UNDERSTANDING.  AT LEAST I'M NOT AWARE

         15   THAT CORPORATIONS MAKE THOSE DECISIONS.

         16   Q.  AND YOU CAN CHANGE YOUR DEFAULT HOME PAGE BY PRESSING A

         17   BUTTON, RIGHT?

         18   A.  YOU CAN CHANGE THE HOME PAGE BY A COUPLE OF CLICKS.  YOU

         19   GO UP INTO THE MENU, GO DOWN INTO A SET OF OPTIONS AND THEN

         20   YOU CAN CHANGE THE DEFAULT PAGE.

         21   Q.  OKAY.  NOW, FOR A WINDOWS USER WHO GOES THROUGH ONE OF

         22   THE ONLINE SERVICES LISTED IN THE WINDOWS ONLINE SERVICES

         23   FOLDER, SUCH AS AOL, IT'S THE ONLINE SERVICE THAT SETS THE

         24   DEFAULT PAGE AND NOT MICROSOFT; ISN'T THAT CORRECT?

         25   A.  YES, IT IS.  AND I BELIEVE THAT THE ORIGIN OF THOSE
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          1   ONLINE SERVICE CLIENTS BEING ON -- AND THOSE ICONS BEING ON

          2   THE DESKTOP -- I BELIEVE THE ORIGIN WAS A RELATIONSHIP THAT

          3   AOL, WHICH WAS THE INITIAL ONE TO DO THIS, FORMED WITH

          4   MICROSOFT.  AND THERE WERE VARIOUS THINGS TRADED IN TERMS OF

          5   THE AGREEMENT THAT ALLOWED AOL TO HAVE THAT POSITIONING, AND

          6   THEN THAT ABILITY TO SET THAT DEFAULT.

          7   Q.  WELL, IS AOL DIFFERENT FROM A STANDARD INTERNET SERVICE

          8   PROVIDER IN THAT RESPECT?

          9   A.  I DON'T BELIEVE SO.

         10   Q.  AND IT IS TRUE, IS IT NOT, THAT OEM'S CAN INCLUDE, IN

         11   THE P.C. AS SHIPPED TO THE CONSUMER, THEIR OWN MECHANISMS

         12   FOR CONNECTION TO THE INTERNET?

         13   A.  I'M NOT FAMILIAR WITH ALL OF THE OEM CONTRACTS, BUT

         14   CERTAINLY AT LEAST IN SOME CASES, THAT IS TRUE.

         15   Q.  AND IN THOSE CASES, WHEN THE OEM DOES THAT, IT'S THE OEM

         16   THAT SETS THE BROWSER START PAGE; ISN'T THAT CORRECT?

         17   A.  THAT'S CORRECT.

         18   Q.  FOR EXAMPLE, DELL HAS A DEAL WITH EXCITE, DOES IT NOT,

         19   TO SET EXCITE'S START PAGE AS THE DEFAULT BROWSER START PAGE

         20   FOR DELL CUSTOMERS WHO CONNECT TO THE INTERNET THROUGH

         21   DELL'S NEW CORRECT DIRECT; IS THAT CORRECT?

         22   A.  YES.

         23   Q.  AND COMPAQ HAS EXACTLY THE SAME DEAL WITH YAHOO; ISN'T

         24   THAT CORRECT?

         25   A.  I BELIEVE SO.
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          1   Q.  YOU STATE ALSO IN PARAGRAPH 93 THAT RECONFIGURING

          2   WINDOWS TO USE A DIFFERENT BROWSER OR A DIFFERENT HOME PAGE

          3   REQUIRES KNOWLEDGE AND EXTRA WORK ON THE PART OF THE USER.

          4   DO YOU SEE THAT?

          5   A.  YES.

          6   Q.  NOT MUCH KNOWLEDGE OR EXTRA WORK, DOES IT?

          7   A.  WELL, WHAT WE FIND -- IF YOU TALK ABOUT, FOR INSTANCE,

          8   GOING TO A MENU BAR AND THEN WORKING ONE'S WAY THROUGH

          9   OPTION DIALOGS AND THINGS OF THAT NATURE, EVEN THOUGH, ON

         10   THE ONE HAND YOU COULD SAY IT'S ONLY A FEW MOUSE CLICKS,

         11   WHAT WE FIND, BASED UPON CONSUMER USE OF SOFTWARE, IS THAT

         12   MOST CONSUMERS ARE UNAWARE OF AND DON'T KNOW THE FUNCTION OF

         13   MOST OF THE MENU ITEMS ON ANY SCREEN -- ON ANY PARTICULAR

         14   MENU BAR.

         15             AND SO, FOR INSTANCE, WITH OUR PROGRAM QUICKEN OR

         16   WITH WORD PROCESSING, I THINK THERE'S BEEN SOME STUDIES THAT

         17   INDICATE THE AVERAGE USER IS OFTEN ONLY AWARE OF 10 PERCENT

         18   OF THE TOTAL FUNCTIONALITY THAT'S AVAILABLE, MUCH OF THAT

         19   FUNCTIONALITY AVAILABLE THROUGH THE MENU SCREEN.

         20             SO IT DOES REQUIRE A KNOWLEDGE OF HOW -- OF THAT

         21   IT'S THERE, OF HOW IT WORKS, AND OF WHAT ITS IMPLICATIONS OR

         22   CONSEQUENCES WILL BE.

         23   Q.  AND THERE ARE LOTS OF WEB SITES AND PROGRAMS THAT SAY

         24   CLICK HERE TO MAKE THIS YOUR DEFAULT HOME PAGE OR TO MAKE

         25   THIS YOUR HOME PAGE, CORRECT?
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          1   A.  YES.  IT IS SUCH A VALUABLE ITEM THAT MANY WEB SITES DO

          2   EXACTLY THAT.

          3   Q.  NOW, YOU GO ON IN THIS PARAGRAPH TO SAY THAT MICROSOFT

          4   NOW HAS AN INCENTIVE OVER TIME TO MAKE RECONFIGURATION --

          5   SUCH RECONFIGURATION, MEANING OF THE HOME PAGE -- EVEN LESS

          6   LIKELY.

          7             NOW, YOU ARE REFERRING THERE TO A RECONFIGURATION

          8   OF THE BROWSER HOME PAGE, CORRECT?

          9   A.  YES.

         10   Q.  NOW, ISN'T IT TRUE, CONTRARY TO WHAT YOU SAY, THAT

         11   MICROSOFT IS TAKING STEPS TO MAKE IT EASIER -- NOT HARDER --

         12   FOR CONSUMERS TO CHANGE THEIR BROWSER HOME PAGE?

         13   A.  WHAT I'VE SAID HERE WAS THAT THERE IS AN INCENTIVE NOT

         14   TO DO THAT -- AND I THINK THAT INCENTIVE EXISTS -- BECAUSE

         15   OF THE POWER AND VALUE OF THAT DEFAULT PAGE.  YOU MENTIONED

         16   SOME OF THE ARRANGEMENTS WITH THE OEM'S.  IT'S MY

         17   UNDERSTANDING THAT THOSE KINDS OF THINGS -- WHAT AN OEM CAN

         18   DO TO CHANGE THE INTERFACE OR TO CHANGE THE DEFAULT PAGE,

         19   ET CETERA, HAVE BEEN ITEMS OF NEGOTIATION BETWEEN MICROSOFT

         20   AND OEM'S.  AND I THINK THERE IS A CLEAR INCENTIVE FOR

         21   MICROSOFT OR ANYONE TO WANT TO CONTROL THAT DEFAULT URL.

         22   Q.  ARE YOU AWARE THAT MICROSOFT'S NEXT INTERNET EXPLORER

         23   UPDATE OF WINDOWS, IE 5.0, WILL ENABLE WEB SITES TO DISPLAY

         24   A BUTTON THAT SAYS "MAKE THIS PAGE YOUR BROWSER DEFAULT

         25   START PAGE," AND ALL YOU HAVE TO DO IS CLICK ON THAT BUTTON
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          1   TO CHANGE THE HOME PAGE AUTOMATICALLY?

          2   A.  I'M NOT SPECIFICALLY AWARE OF THAT.

          3   Q.  NOW, THIS SECTION OF YOUR TESTIMONY ABOUT START PAGES

          4   AND INTERNET PORTALS -- THAT WAS WRITTEN BEFORE AOL AND

          5   NETSCAPE ANNOUNCED THEIR COMING UNION; ISN'T THAT CORRECT?

          6   A.  THAT'S CORRECT.

          7   Q.  AND HASN'T THAT COMBINATION OR THAT PROPOSED

          8   COMBINATION, IF CONSUMMATED -- WON'T THAT CHANGE THE ENTIRE

          9   LANDSCAPE OF THE INTERNET, PARTICULARLY THE PORTAL BUSINESS?

         10   A.  NO, I DON'T BELIEVE SO.

         11   Q.  WELL, TAKE A LOOK AT 2221.

         12   A.  2221.

         13   Q.  ACCORDING TO THIS DATA, AMERICA ONLINE HAS ALMOST CAUGHT

         14   UP TO YAHOO AS THE NUMBER ONE PORTAL, WITH A REACH OF 28.26,

         15   AND NETSCAPE IS NEXT WITH 20.88.  AND YOU COMBINE THEM AND

         16   THEY ARE GOING TO BE 60 PERCENT -- BY A 60 PERCENT MARGIN

         17   OVER YAHOO.COM, THE PREDOMINANT PORTAL, BASED ON THESE

         18   NUMBERS.

         19             DO THESE NUMBERS SEEM APPROXIMATELY CORRECT TO

         20   YOU, BY THE WAY?

         21   A.  YES.  AND I THINK WHAT YOU SEE IN THIS BUSINESS -- IN

         22   THIS PARTICULAR SET OF COMPETITORS, AS WELL AS A LOT OF THE

         23   INTERNET MARKET AREAS, IS A GREAT DEAL OF MERGER ACTIVITY, A

         24   GREAT DEAL OF CONSOLIDATION.

         25             EXCITE, FOR INSTANCE, HAS ACQUIRED VARIOUS
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          1   INTERNET-BASED COMPANIES.  LYCOS HAS.  YAHOO HAS.  AMERICA

          2   ONLINE HAS.  MICROSOFT IS RUMORED TO BE IN DISCUSSIONS TO

          3   ACQUIRE PORTAL COMPANIES.  AND WHAT WE'RE SEEING IS THE

          4   BENEFIT OF SCALE IN THE INTERACTIVE ENVIRONMENT.  IN OTHER

          5   WORDS, THIS IS A BUSINESS WHERE THERE IS PREDOMINANTLY FIXED

          6   COSTS AND RELATIVELY LOW VARIABLE COSTS.  SO THERE IS A

          7   GREAT BENEFIT TO SCALE.

          8             THEREFORE, PEOPLE, THROUGHOUT THE INDUSTRY, ARE

          9   ATTEMPTING TO GET SCALE VERY QUICKLY.  IT'S A DYNAMIC

         10   ENVIRONMENT THAT CONTINUES TO CHANGE IN THAT RESPECT, AND I

         11   DON'T THINK THE AMERICA ONLINE/NETSCAPE MERGER WILL BE THE

         12   LAST THAT WE'LL HEAR.

         13   Q.  AND YOU DON'T THINK THAT MERGER IS ANTI-COMPETITIVE?

         14   A.  I DON'T BELIEVE SO.

         15   Q.  BY THE WAY, NETSCAPE.COM TAKES YOU -- THAT ADDRESS TAKES

         16   YOU TO NETCENTER; IS THAT CORRECT?

         17   A.  YES.

         18   Q.  AND --

         19   A.  AND IT'S AN EXAMPLE OF THE SHIFTING PRIORITIES THAT I

         20   MENTIONED BEFORE.  NETCENTER IS A RELATIVELY RECENT

         21   RECONSTRUCTION OF NETSCAPE.COM, JUST AS MSN, OR THE CURRENT

         22   INSTANTIATION OF MSN, IS A RELATIVELY RECENT RECONSTRUCTION

         23   OF THAT AGGREGATION.

         24   Q.  OF AN OLD MSN; IS THAT CORRECT?

         25   A.  YES.
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          1   Q.  ARE YOU AWARE THAT NETCENTER IS THE FASTEST-GROWING

          2   PORTAL SITE ON THE INTERNET?

          3   A.  I THINK IT WOULD -- NETCENTER AS NETCENTER WOULD -- AND

          4   THAT WOULD MAKE SENSE BECAUSE IT'S A RELATIVELY -- IT'S THE

          5   MOST RECENT OF THE MAJOR ONES.

          6   Q.  OKAY.  ISN'T IT TRUE THAT AOL'S AND NETSCAPE'S PORTAL

          7   BUSINESSES ARE ALSO COMPLEMENTARY IN THE SENSE THAT AOL

          8   ATTRACTS MORE HOME USERS AND NETSCAPE MORE CORPORATE USERS?

          9   A.  I DON'T KNOW THAT SPECIFICALLY, BUT I IMAGINE SO.

         10   Q.  AND IT IS TRUE, IS IT NOT, THAT A NUMBER OF MAJOR MEDIA

         11   COMPANIES, SUCH AS N.B.C. AND WALT DISNEY ARE ENTERING THE

         12   INTERNET PORTAL BUSINESS?

         13   A.  YES, IT IS.  I THINK IT'S VERY RARE FOR ANY MAJOR ENTITY

         14   OR CORPORATION, AT LEAST IN THIS COUNTRY, NOT TO BE TAKING

         15   THE INTERNET VERY SERIOUSLY AND DEVOTING A LOT OF RESOURCES

         16   TO MAKING THEIR PRESENCE AS BIG AS THEY CAN.

         17   Q.  LOOKING AT PARAGRAPH 94, YOU MAKE REFERENCE TO

         18   PERSONALIZED START PAGES.  DO YOU SEE THAT?

         19   A.  YES.

         20   Q.  MICROSOFT IS NOT THE ONLY COMPANY THAT OFFERS

         21   PERSONALIZATION CAPABILITIES FOR START PAGES, IS IT?

         22   A.  NO.  IN FACT, PERSONALIZED START PAGES ARE VERY

         23   POWERFUL, JUST LIKE DEFAULT START PAGES, AND MANY COMPANIES

         24   ARE ATTEMPTING TO DO EVERYTHING THEY CAN TO DELIVER

         25   PERSONALIZATION.
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          1   Q.  OKAY.  NOW, IN PARAGRAPHS 98 AND 99, YOU DISCUSS

          2   EXAMPLES OF HOW MICROSOFT'S START PAGE FAVORS MICROSOFT'S

          3   ONLINE OFFERINGS; ISN'T THAT CORRECT?

          4   A.  YES.

          5   Q.  LET'S JUST TAKE -- START OUT WITH THE ONLINE TRAVEL

          6   SERVICE CATEGORY.  IN THAT CATEGORY, ISN'T IT TRUE THAT AOL

          7   STEERS CUSTOMERS TO PREVIEW TRAVEL, NOT MICROSOFT EXPEDIA?

          8   A.  I BELIEVE IT IS.

          9   Q.  AND IN THE CAR-BUYING CATEGORY, AOL STEERS CUSTOMERS TO

         10   CARS.COM, NOT MICROSOFT CARPOINT, CORRECT?

         11   A.  I BELIEVE IT IS.

         12   Q.  AND IN THE ONLINE INVESTMENT SERVICE CATEGORY, AOL

         13   STEERS CUSTOMERS TO QUICKEN.COM, NOT MICROSOFT INVESTOR,

         14   CORRECT?

         15   A.  NOT TECHNICALLY.  IN THE INVESTING SPACE ON THEIR

         16   PROPRIETARY AOL SERVICE, IT GOES TO THEIR OWN OFFERINGS IN

         17   THE INVESTMENT ARENA.  ON AOL.COM, IT GOES TO QUICKEN.

         18   Q.  THANK YOU.

         19             AND IN THE ONLINE CITY GUIDE CATEGORY, AOL STEERS

         20   CUSTOMERS TO DIGITAL CITY, NOT MICROSOFT SIDEWALK, CORRECT?

         21   A.  CORRECT.

         22   Q.  AND IN BILLING AND BILL-PAYMENT SERVICES, AOL STEERS

         23   CUSTOMERS TO INTUIT, DOES IT NOT, NOT TO MICROSOFT?

         24   A.  CURRENTLY THEY DON'T STEER CUSTOMERS -- THEY DON'T OFFER

         25   THE SERVICE.
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          1   Q.  THEY DON'T OFFER THE SERVICE.  ARE YOU -- DO YOU THINK

          2   THEY WILL BE OFFERING THE SERVICE?

          3   A.  I HOPE SO.

          4   Q.  AND THEY'LL BE OFFERING IT VIA INTUIT?

          5   A.  I WOULD HOPE SO.

          6   Q.  AND AOL HAS A LOT MORE EYEBALLS THAN MSN.COM, CORRECT?

          7   A.  CORRECT.

          8             MR. WARDEN:  I HAVE NO FURTHER QUESTIONS AT THIS

          9   TIME, YOUR HONOR.

         10             THE COURT:  VERY WELL.

         11             MR. BOIES?

         12             MR. BOIES:  THANK YOU, YOUR HONOR.

         13             THE COURT:  WOULD YOU LIKE A BRIEF RECESS?

         14             MR. BOIES:  MAYBE THAT WOULD BE CONVENIENT, YOUR

         15   HONOR.

         16             THE COURT:  ALL RIGHT.  LET'S TAKE A TEN-MINUTE

         17   RECESS.

         18             (RECESS WAS TAKEN.)

         19             (AFTER RECESS.)

         20             THE COURT:  ALL RIGHT, MR. BOIES.

         21             MR. BOIES:  THANK YOU, YOUR HONOR.

         22                       REDIRECT EXAMINATION

         23   BY MR. BOIES:

         24   Q.  GOOD MORNING, MR. HARRIS.

         25   A.  GOOD MORNING.
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          1   Q.  I'M GOING TO BEGIN BY PLAYING SOME EXCERPTS FROM THE

          2   DEPOSITION OF MR. GATES -- FIRST AN EXCERPT SELECTED BY

          3   MICROSOFT AND THEN AN EXCERPT SELECTED BY THE GOVERNMENT --

          4   THAT I WOULD LIKE YOU TO LISTEN TO AND THEN I'M GOING TO

          5   HAVE SOME QUESTIONS ABOUT WHAT IS SAID THERE.

          6             MR. BOIES:  THIS FIRST SELECTION IS THE SELECTION

          7   DESIGNATED BY MICROSOFT.

          8             (VIDEOTAPE EXCERPTS PLAYED AS FOLLOWS:)

          9             BY MR. BOIES:

         10             QUESTION:  IN CONNECTION WITH INTUIT, MR. GATES,

         11   INSOFAR AS YOU WERE AWARE, WAS THERE ANY EFFORT TO GET

         12   INTUIT TO AGREE THAT INTUIT WOULD NOT PROMOTE NETSCAPE'S

         13   BROWSER?

         14             ANSWER:  I'M NOT AWARE OF ANY -- ANYTHING

         15   SPECIFICALLY RELATED TO PROMOTION.  AS I SAID, I DIDN'T DEAL

         16   WITH THEM DIRECTLY.  YOU COULD SAY THAT -- ASK THEM NOT TO

         17   SUPPORT NETSCAPE AS THEIR STANDARD SUPPORTED BROWSER.  IT'S

         18   A CHANGE IN THEIR PROMOTION OF NETSCAPE.

         19             QUESTION:  YES.  I TAKE THAT POINT.  LET ME MAKE

         20   THE QUESTION A LITTLE MORE PRECISE.

         21             OTHER THAN AN ATTEMPT TO GET INTUIT TO MAKE

         22   INTERNET EXPLORER INTO ITS DEFAULT BROWSER, DID MICROSOFT

         23   MAKE ANY EFFORT, THAT YOU'RE AWARE OF, TO GET INTUIT NOT TO

         24   SUPPORT OR ADVERTISE NETSCAPE'S BROWSER?

         25             ANSWER:  IT'S KIND OF A STRANGE QUESTION BECAUSE
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          1   INTUIT NEVER WOULD HAVE SPECIFICALLY ADVERTISED SOMEONE'S

          2   BROWSER.  SO I DON'T KNOW WHAT -- WHAT DO YOU MEAN BY

          3   PROMOTION WHEN YOU GIVE THAT EXAMPLE?

          4             QUESTION:  WELL, I'M REALLY JUST ASKING FOR WHAT

          5   MICROSOFT DID.  AND IF YOU DON'T UNDERSTAND THE QUESTION,

          6   MR. GATES, YOU CAN TELL ME AND I WILL REPHRASE THE QUESTION.

          7             ANSWER:  ISN'T THAT WHAT I JUST DID?

          8             QUESTION:  SAYING THAT YOU DIDN'T UNDERSTAND THE

          9   QUESTION?

         10             ANSWER:  UH-HUH.

         11             QUESTION:  OKAY.  LET ME PUT ANOTHER QUESTION

         12   HERE.

         13             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         14             MR. BOIES:  THE NEXT PORTION IS WHAT HAS BEEN

         15   DESIGNATED AND IS BEING OFFERED INTO EVIDENCE BY THE

         16   GOVERNMENT.

         17             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         18             QUESTION:  DID MICROSOFT, INSOFAR AS YOU ARE

         19   AWARE, TRY TO GET INTUIT TO AGREE NOT TO ENTER INTO ANY KIND

         20   OF MARKETING OR PROMOTION AGREEMENTS WITH NETSCAPE?

         21             ANSWER:  I DON'T KNOW.

         22             QUESTION:  DID YOU HAVE DISCUSSIONS WITH ANYONE

         23   CONCERNING WHAT MICROSOFT WAS TRYING TO GET FROM INTUIT?

         24             ANSWER:  I MIGHT HAVE SENT E-MAIL ABOUT IT AT SOME

         25   POINT.
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          1             QUESTION:  DO YOU REMEMBER THE CONTENT OF THAT

          2   E-MAIL?

          3             ANSWER:  NO.

          4             QUESTION:  DO YOU REMEMBER ANYTHING AT ALL ABOUT

          5   THE CONTENT OF THAT E-MAIL?

          6             ANSWER:  WELL, I DON'T KNOW THAT IT'S AN E-MAIL

          7   EITHER.  I SAID I MIGHT HAVE SENT E-MAIL.  IT MAY HAVE BEEN

          8   MANY E-MAILS.  SO NO, I DON'T REMEMBER ANYTHING BEYOND THE

          9   FACT THAT THERE MAY HAVE BEEN E-MAIL ABOUT THIS, AND I MAY

         10   HAVE MADE MY VIEWS ABOUT THE SUBJECT KNOWN.

         11             QUESTION:  LET ME ASK YOU TO LOOK AT A DOCUMENT

         12   THAT HAS BEEN PREVIOUSLY MARKED AS GOVERNMENT EXHIBIT 376.

         13             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         14             MR. BOIES:  GOVERNMENT DEPOSITION 376 HAS BEEN

         15   ADMITTED IN EVIDENCE AS GOVERNMENT TRIAL EXHIBIT 206.

         16             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)

         17             QUESTION:  THIS PURPORTS TO BE AN E-MAIL DATED

         18   APRIL 17, 1997 FROM BRAD CHASE TO YOU AND SOME OTHER PEOPLE,

         19   WHICH IS FORWARDING ON AN E-MAIL OF -- EARLIER IN THE DAY ON

         20   APRIL 17TH FROM MR. WILL POOLE TO BRAD CHASE.  THE SUBJECT

         21   OF BOTH E-MAILS IS "INTUIT TERMS AGREED."

         22             DO YOU SEE THAT?

         23             ANSWER:  WELL, IT'S JUST A FORWARD, YEAH.

         24             QUESTION:  DO YOU RECALL RECEIVING THIS E-MAIL?

         25             ANSWER:  NO.
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          1             QUESTION:  DO YOU HAVE ANY DOUBT THAT YOU RECEIVED

          2   A COPY OF THIS E-MAIL?

          3             ANSWER:  NO.

          4             QUESTION:  THERE ARE --

          5             ANSWER:  I DON'T HAVE ANY REASON TO DOUBT.  I

          6   DON'T KNOW THAT I RECEIVED THE E-MAIL.  I DON'T HAVE ANY

          7   REASON TO DOUBT IT.  BUT SINCE I DON'T REMEMBER IT --

          8             QUESTION:  DID YOU EVER SEE THIS E-MAIL BEFORE?

          9             ANSWER:  I DON'T REMEMBER EVER SEEING IT.

         10             QUESTION:  UNDER THE HEADING "INTUIT OBLIGATIONS,"

         11   IT SAYS "BUNDLE IE 3 (QUICKEN) AND IE 4 (OTHER PRODUCTS.)"

         12             DO YOU SEE THAT?

         13             ANSWER:  UH-HUH.

         14             QUESTION:  WERE YOU TOLD IN APRIL 1997 THAT INTUIT

         15   HAD AGREED TO BUNDLE IE 3 AND IE 4 WITH ITS PRODUCTS?

         16             ANSWER:  I DON'T REMEMBER THAT SPECIFICALLY.

         17             QUESTION:  FARTHER DOWN, UNDER "INTUIT

         18   OBLIGATIONS," THERE IS AN OBLIGATION THAT READS, QUOTE, "NOT

         19   ENTER INTO MARKETING OR PROMOTION AGREEMENTS WITH OTHER

         20   BROWSER MANUFACTURERS FOR DISTRIBUTION OR PROMOTION OF

         21   INTUIT CONTENT."

         22             DO YOU SEE THAT?

         23             ANSWER:  UH-HUH.

         24             QUESTION:  WERE YOU TOLD, IN WORDS OR IN

         25   SUBSTANCE, IN OR ABOUT APRIL OF 1997, THAT INTUIT HAD AGREED
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          1   NOT TO ENTER INTO MARKETING OR PROMOTION AGREEMENTS WITH

          2   OTHER BROWSER MANUFACTURERS FOR DISTRIBUTION OR PROMOTION OF

          3   INTUIT CONTENT?

          4             ANSWER:  I DON'T REMEMBER BEING TOLD THAT.

          5             QUESTION:  DO YOU HAVE ANY REASON TO DOUBT THAT

          6   YOU WERE TOLD THAT?

          7             ANSWER:  IN THE SENSE THAT ONE OF THE E-MAILS THAT

          8   MAY HAVE COME INTO MY MAILBOX MIGHT HAVE RELATED TO THAT, I

          9   DON'T -- I DON'T DOUBT IT.  IT CERTAINLY WASN'T SOMETHING

         10   THAT COULD HAVE BEEN VERY SIGNIFICANT TO ME, BECAUSE I DON'T

         11   HAVE A RECOLLECTION OF IT.

         12             QUESTION:  THE LAST INTUIT OBLIGATION THAT IS

         13   LISTED HERE IS, QUOTE, "CREATE `DIFFERENTIATED CONTENT' AREA

         14   FOR INTUIT CHANNEL THAT IS AVAILABLE ONLY TO IE USERS,"

         15   CLOSE QUOTE.

         16             DO YOU SEE THAT?

         17             ANSWER:  UH-HUH.

         18             QUESTION:  WERE YOU TOLD, IN WORDS OR IN

         19   SUBSTANCE, IN OR ABOUT APRIL OF 1997, THAT INTUIT HAD AGREED

         20   WITH MICROSOFT THAT INTUIT WOULD CREATE A DIFFERENTIATED

         21   CONTENT AREA FOR INTUIT'S CHANNEL THAT WOULD BE AVAILABLE

         22   ONLY TO IE USERS?

         23             ANSWER:  I DON'T REMEMBER BEING TOLD THAT, NOR DO

         24   I UNDERSTAND WHAT IT MEANS.

         25             QUESTION:  HAVE YOU EVER HAD ANY DISCUSSIONS WITH
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          1   ANYONE WITHIN MICROSOFT ABOUT THE POSSIBILITY OF CONTENT

          2   PROVIDERS CREATING CONTENT AREA THAT WOULD ONLY BE AVAILABLE

          3   TO IE USERS?

          4             ANSWER:  I DON'T -- NO.  I DON'T UNDERSTAND THAT.

          5   I MEAN, IT -- IF THE URL WAS THERE, YOU CAN GET TO IT.

          6             QUESTION:  SO WHAT YOU'RE SAYING IS THAT THIS

          7   OBLIGATION THAT INTUIT IS SAID TO HAVE TAKEN ON IS AN

          8   OBLIGATION THAT YOU DON'T UNDERSTAND AT ALL WHAT IT MEANS;

          9   IS THAT WHAT YOU'RE TELLING ME?

         10             ANSWER:  NO.  I'M SAYING THESE WORDS THAT ARE ON

         11   THIS PIECE OF PAPER, I DON'T UNDERSTAND WHAT THEY MEAN.

         12             QUESTION:  DO YOU UNDERSTAND THE CONCEPT?

         13             ANSWER:  I DON'T KNOW WHAT IT MEANS.

         14             QUESTION:  OKAY.

         15             DID YOU EVER ASK MR. POOLE WHAT IT MEANT?

         16             ANSWER:  NOPE.

         17             QUESTION:  DID YOU EVER ASK MR. CHASE WHAT IT

         18   MEANT?

         19             ANSWER:  NO.

         20             QUESTION:  DID YOU EVER ASK ANYBODY WHAT IT MEANT?

         21             ANSWER:  THOSE WORDS, NO.

         22             QUESTION:  OR THE CONCEPT THAT IS DESCRIBED BY

         23   THOSE WORDS?

         24             ANSWER:  I DON'T UNDERSTAND THOSE WORDS.  SO IT'S

         25   HARD FOR ME TO RELATE TO THE CONCEPT.  I DON'T UNDERSTAND
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          1   THE WORDS.

          2             QUESTION:  LET ME BE SURE THAT I UNDERSTAND WHAT

          3   YOU DON'T UNDERSTAND.

          4             ARE YOU TELLING ME THAT YOU DON'T UNDERSTAND WHAT

          5   IT WOULD MEAN FOR INTUIT TO CREATE A "DIFFERENTIATED CONTENT

          6   AREA"?

          7             ANSWER:  THAT'S IN QUOTES.

          8             QUESTION:  YES.  FOR THE INTUIT CHANNEL THAT WOULD

          9   BE AVAILABLE ONLY TO IE USERS?

         10             ANSWER:  I'M NOT SURE WHAT THEY MEAN BY THAT.

         11             QUESTION:  DO YOU HAVE ANY IDEA WHAT THEY MEAN BY

         12   THAT?

         13             ANSWER:  NO.  IT'S CONFUSING TO ME.

         14             (END OF PLAYING OF VIDEOTAPE EXCERPT.)

         15   BY MR. BOIES:

         16   Q.  IN THE PORTION THAT WE JUST SAW, MR. HARRIS, MR. GATES

         17   TESTIFIED, AMONG OTHER THINGS, THAT WHETHER OR NOT INTUIT

         18   AGREED NOT TO ENTER INTO MARKETING OR PROMOTION AGREEMENTS

         19   WITH OTHER BROWSER MANUFACTURERS FOR DISTRIBUTION OR

         20   PROMOTION OF INTUIT CONTENT WAS NOT SOMETHING THAT WAS VERY

         21   SIGNIFICANT TO MR. GATES AND HE DIDN'T HAVE ANY RECOLLECTION

         22   OF IT.

         23             DID YOU EVER HAVE ANY DISCUSSIONS WITH ANY

         24   REPRESENTATIVES OF MICROSOFT CONCERNING WHAT MR. GATES HAD

         25   PERSONALLY STATED WERE PRECONDITIONS FOR ANY AGREEMENTS THAT
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          1   WOULD GIVE INTERNET CONTENT PROVIDERS, LIKE INTUIT, ACCESS

          2   TO A PREFERENTIAL POSITION ON THE ACTIVE DESKTOP?

          3   A.  YES, I BELIEVE I DID.  I AM TRYING TO BE AS PRECISE AS I

          4   CAN.  I HAVE NEVER HAD A CONVERSATION OR EXCHANGED E-MAILS

          5   WITH MR. GATES, SO I HAVE NO DIRECT PERSONAL KNOWLEDGE.

          6             I DID HAVE A MEETING -- A NUMBER OF MEETINGS, BUT

          7   ONE IN PARTICULAR, WITH WILL POOLE, WHO WAS THE MICROSOFT

          8   REPRESENTATIVE WHO WAS NEGOTIATING THE ACTIVE DESKTOP

          9   AGREEMENT WITH ME, AND WITH ERIC DUNN.

         10             AND, IN PARTICULAR, THE LAST MEETING WHEN WE GOT

         11   TOGETHER IN THE SAN FRANCISCO AIRPORT, IT WAS -- OUR BIGGEST

         12   ISSUE WAS TO ATTEMPT NOT TO BE BOUND BY THE RESTRICTIONS TO

         13   HAVE NO MARKETING OR PROMOTIONAL AGREEMENTS WITH NETSCAPE,

         14   BECAUSE WE WANTED TO WORK WITH NETSCAPE TO GET THEIR WEB

         15   TRAFFIC TO OUR SITE AS WELL.

         16             IN THAT MEETING, WILL POOLE SAID SOMETHING TO THE

         17   EFFECT OF HE COULD NOT NEGOTIATE ON TWO POINTS OR TWO POINTS

         18   WERE NON-NEGOTIABLE.  ONE POINT WAS THAT IT COULD NOT BE

         19   MORE THAN A YEAR'S DURATION.  AND THE SECOND, THAT WE HAD

         20   TO, AS A -- IN ORDER TO BE A PLATINUM PARTNER, WE HAD TO

         21   AGREE -- ALL PLATINUM PARTNERS WERE REQUIRED TO AGREE NOT TO

         22   ENTER INTO ANY MARKETING OR PROMOTION AGREEMENTS WITH WHAT

         23   WAS CALLED THE OTHER BROWSERS.  I DON'T KNOW WHETHER WE USED

         24   THE WORDS -- I THINK WE TALKED ABOUT NETSCAPE.  WE USED THE

         25   WORDS OTHER BROWSERS IN THE CONTRACT.
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          1   Q.  WAS THERE ANY OTHER SIGNIFICANT BROWSER AT THAT TIME,

          2   OTHER THAN NETSCAPE'S BROWSER?

          3   A.  NO.

          4   Q.  DID MR. POOLE TELL YOU WHY HE DID NOT HAVE ANY FREEDOM

          5   TO NEGOTIATE AN EXCEPTION FROM THE RULE THAT WOULD PRECLUDE

          6   INTERNET CONTENT PROVIDERS FROM DEALING WITH NETSCAPE IF

          7   THEY GOT A PREFERENTIAL POSITION ON THE ACTIVE DESKTOP?

          8   A.  HE SAID AT THAT MEETING AND IN OTHER COMMUNICATIONS THAT

          9   THESE WERE INSTRUCTIONS FROM MR. GATES.  THERE'S ALSO, I

         10   THINK, AN E-MAIL TO ME FROM ERIC DUNN, AND THIS WAS DATED

         11   EARLIER, BUT CONTEMPORANEOUSLY, MARCH 27, '97, WHERE ERIC

         12   DUNN, WHO IS WITH INTUIT, WROTE TO ME AND OTHERS ABOUT THIS,

         13   AND HE SAID, "WILL" -- MEANING WILL POOLE -- "CLAIMS THAT

         14   BILL GATES HAS ORDAINED THE, QUOTE, `FIRST YEAR ONLY,'

         15   UNQUOTE, RULE.  AND THAT HE, (WILL), CAN'T CONSIDER ANYTHING

         16   LONGER."

         17             IT WAS THESE TWO ITEMS THAT WERE REPRESENTED AS

         18   BEING FROM MR. GATES DIRECTLY.

         19             NOW, TWO THINGS, JUST TO CLARIFY.  FIRST, THEY

         20   WERE NOT REPRESENTED AS THINGS THAT WERE SPECIFIC TO INTUIT.

         21   THEY WERE THINGS THAT WERE REPRESENTED AS SPECIFIC TO

         22   PLATINUM PARTNERS ON THE ACTIVE DESKTOP.  AND SO MR. GATES,

         23   IF HE MADE THESE KINDS OF STATEMENTS, WAS NOT NECESSARILY

         24   REFERRING TO INTUIT, PER SE.

         25             AND THEN THE SECOND THING TO EMPHASIZE IS, ONCE
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          1   AGAIN, THAT I NEVER SPOKE WITH MR. GATES PERSONALLY.  I

          2   SIMPLY HEARD THIS FROM MR. POOLE.  AND THERE ARE -- IT

          3   COULD, FOR INSTANCE, HAVE BEEN A NEGOTIATING TACTIC OR

          4   SOMETHING OF THAT NATURE.

          5   Q.  NOW, MR. POOLE IS SOMEBODY WHO IS WITH MICROSOFT?

          6   A.  YES.

          7   Q.  AND WAS HE MICROSOFT'S REPRESENTATIVE IN DEALING WITH

          8   INTUIT?

          9   A.  YES.

         10   Q.  DO YOU DEAL WITH MR. POOLE OR DOES INTUIT DEAL WITH

         11   MR. POOLE ON A REGULAR BASIS?

         12   A.  WE DID FOR THAT PURPOSE.  WE'VE HAD ONLY SPORADIC

         13   CONTACTS SINCE, BUT HE HAS, FOR INSTANCE, BEEN THE

         14   REPRESENTATIVE AT MICROSOFT WHO HAS CONTACTED US WITH REGARD

         15   TO THE WAIVER OF THE RESTRICTIONS, ET CETERA.

         16   Q.  WHEN WAS THE LAST TIME YOU SPOKE WITH MR. POOLE?

         17   A.  HE WAS -- WELL, HE'S IN THE ROOM AND HE CAME UP AND

         18   CHATTED WITH ME JUST AT THIS BREAK.

         19   Q.  WHAT DID HE SAY TO YOU AT THE BREAK?

         20   A.  I BELIEVE HE WAS ATTEMPTING TO BE HELPFUL.  HE SAID

         21   THAT --

         22   Q.  I'M SURE HE WAS, BUT I'D LIKE TO KNOW WHAT HE SAID.

         23   A.  HE SAID THAT I SHOULD BE AWARE THAT IN IE 5, MICROSOFT

         24   WAS MAKING IT EASIER TO CHANGE THE DEFAULT BROWSER PAGE AND

         25   THAT, IN FACT, THAT WAS THEIR STRATEGY AND INTENT ACROSS
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          1   MANY DIFFERENT VENUES WITH INTERNET SERVICE PROVIDERS, WITH

          2   OEM'S, ET CETERA, MAKING IT EASIER FOR THEM TO SET DEFAULTS

          3   RATHER THAN MICROSOFT.

          4   Q.  IN THAT CONVERSATION, DID MR. POOLE TELL YOU WHAT

          5   MICROSOFT'S PLANS WOULD BE IF IT WERE TO PREVAIL IN THIS

          6   LITIGATION?

          7   A.  NO.

          8   Q.  LET ME GO BACK TO WHAT I WAS INQUIRING ABOUT BEFORE.

          9   AND, IN THAT CONNECTION, LET ME ASK YOU TO LOOK AT PARAGRAPH

         10   68 OF YOUR DIRECT TESTIMONY.  THE FIRST SENTENCE STATES THAT

         11   DURING THE NEGOTIATIONS, MR. POOLE ADVISED YOU THAT BILL

         12   GATES HAD PERSONALLY STATED TWO PRECONDITIONS FOR ANY

         13   AGREEMENTS THAT WOULD GIVE AN INTERNET CONTENT PROVIDER LIKE

         14   INTUIT, ACCESS TO PREFERENTIAL POSITION ON THE ACTIVE

         15   DESKTOP.

         16             DO YOU SEE THAT?

         17   A.  YES.

         18   Q.  AND IS THAT YOUR MEMORY OF WHAT MR. POOLE TOLD YOU AT

         19   THE TIME?

         20             MR. WARDEN:  OBJECTION.  ASKED AND ANSWERED.  WE

         21   ALREADY WENT OVER THIS WITHOUT THE WRITTEN TESTIMONY.

         22             THE COURT:  OVERRULED.

         23             THE WITNESS:  YES.  AND NOW JUST LOOKING AT THIS,

         24   LET ME MAKE ANOTHER CLARIFICATION.  I ASSUME "PERSONALLY."

         25   I DO NOT SPECIFICALLY RECALL THAT WILL POOLE SAID
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          1   "PERSONALLY."  SO THAT WAS MY IMPRESSION AT THE TIME.

          2             SO LET ME MODIFY THAT TO SAY THAT I THINK IT

          3   WAS -- THAT HE GAVE ME THE IMPRESSION THAT HE HAD GOTTEN

          4   THIS FROM BILL GATES.  WHETHER IT WAS A PERSONAL MEETING, I

          5   DO NOT RECALL THAT THERE WAS ANY CONVERSATION ABOUT THAT.

          6   BY MR. BOIES:

          7   Q.  DID YOU BELIEVE AT THE TIME THAT MR. POOLE ADVISED YOU

          8   THAT MR. GATES, EITHER IN A PERSONAL MEETING OR OTHERWISE,

          9   HAD STATED TWO PRECONDITIONS FOR ANY AGREEMENTS THAT WOULD

         10   GIVE AN INTERNET CONTENT PROVIDER, LIKE INTUIT, ACCESS TO

         11   PREFERENTIAL POSITION ON THE ACTIVE DESKTOP, THAT MR. POOLE

         12   WAS TELLING YOU THE TRUTH?

         13   A.  YES.

         14   Q.  NOW, LET ME GO DOWN TO THE MIDDLE OF THIS PARAGRAPH

         15   WHERE YOU ADDRESS THE SECOND OF THE TWO PRECONDITIONS WHICH

         16   YOU DESCRIBE AS BEING THAT THE AGREEMENT WOULD HAVE TO

         17   PRECLUDE THE INTERNET CONTENT PROVIDER FROM DEALING WITH

         18   NETSCAPE.  DO YOU SEE THAT?

         19   A.  YES.

         20   Q.  AND YOU SAY "AT THE FINAL MEETING BETWEEN MR. POOLE AND

         21   MYSELF, WHICH TOOK PLACE IN A CONFERENCE ROOM OF THE SAN

         22   FRANCISCO AIRPORT IN APRIL OR MAY OF 1997, I ARGUED HARD FOR

         23   RELAXATION OF THE RESTRICTIONS ON DEALING WITH NETSCAPE --

         24   INDEED, THAT WAS A MAJOR PURPOSE OF THE FACE-TO-FACE

         25   MEETING."
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          1             WHY DID YOU ARGUE HARD FOR RELAXATION OF THE

          2   RESTRICTIONS ON DEALING WITH NETSCAPE?

          3   A.  WELL, BECAUSE NETSCAPE, FIRST OF ALL, HAD BEEN A GOOD

          4   PARTNER OF OURS FOR SOME TIME AND WE WANTED TO BE ABLE TO

          5   CONTINUE TO DEAL WITH THEM.  AND, IN A MORE SELF-INTERESTED

          6   MANNER, NETSCAPE HAD ACCESS TO A GREAT DEAL OF WEB-BASED

          7   TRAFFIC, WHICH IS, OF COURSE, THE LIFE BLOOD TO ANY INTERNET

          8   BUSINESS.  AND WE WANTED AND CONTINUE TO WANT TO WORK WITH

          9   NETSCAPE TO SECURE SOME OF THAT TRAFFIC TO OUR SITES.

         10   Q.  YOU THEN GO ON TO SAY, "MR. POOLE REITERATED THAT HE HAD

         11   NO ABILITY TO NEGOTIATE ON THIS POINT, BECAUSE MR. GATES HAD

         12   MANDATED THAT ALL PREFERRED PARTICIPANTS ON THE ACTIVE

         13   DESKTOP MUST AGREE TO CEASE WORKING WITH NETSCAPE AS A

         14   CONDITION OF THAT PARTICIPATION."

         15             DO YOU SEE THAT?

         16   A.  YES.

         17   Q.  AND WHEN YOU SAY, "MR. POOLE REITERATED," DO YOU MEAN

         18   REITERATED TO YOU?

         19   A.  YES.

         20   Q.  AND WHEN YOU USE THE WORD "REITERATED," DO YOU MEAN

         21   REPEATED SOMETHING THAT HE HAD SAID BEFORE?

         22   A.  YES.  THERE HAD BEEN PHONE CALLS AND THEN THIS WAS AN

         23   ULTIMATE MEETING, AND I THINK THIS HAD BEEN SAID A COUPLE OF

         24   TIMES -- FOR INSTANCE, IT WAS REFERENCED IN THE ERIC DUNN

         25   MEMO FROM SORT OF A MONTH PRIOR TO THAT.
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          1             LET ME MAKE TWO CLARIFICATIONS.  ONE, IT SAYS "AT

          2   THE FINAL MEETING BETWEEN MR. POOLE AND MYSELF" -- THERE

          3   WERE -- IT WAS MORE THAN MR. POOLE AND MYSELF.  I DON'T

          4   RECALL EVERYONE THAT WAS THERE, BUT ERIC DUNN AND BILL

          5   CAMPBELL I BELIEVE WERE THERE AS WELL.

          6             ONE OTHER CLARIFICATION.  WHEN I SAY "MUST AGREE

          7   TO CEASE WORKING WITH NETSCAPE," THE WORKING WITH

          8   NETSCAPE -- WHAT I MEAN THERE IS ENTER INTO A PROMOTION OR

          9   MARKETING AGREEMENT.

         10   Q.  LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT 206,

         11   WHICH WAS THE DOCUMENT THAT WAS REFERENCED IN THE TESTIMONY,

         12   AND MAYBE WE CAN JUST BLOW UP THE VERY TOP, THE TWO "FROM"

         13   AND "TO'S."

         14             THIS IS A MEMORANDUM OR E-MAIL FROM MR. CHASE TO

         15   MR. GATES AND OTHERS, INCLUDING COPIES TO MR. LEVIN AND

         16   MR. POOLE, FORWARDING ON A E-MAIL FROM MR. POOLE DATED THE

         17   SAME DATE.

         18             AND I'D LIKE TO DIRECT YOUR ATTENTION TO THE

         19   SECTION THAT LISTS INTUIT OBLIGATIONS.  AND THE FIRST

         20   OBLIGATION THAT'S LISTED THERE IS THAT INTUIT BUNDLE IE 3 IN

         21   QUICKEN AND IE 4 IN OTHER PRODUCTS WITH ALL NEW 1997 AND

         22   1998 RELEASES OF INTUIT PRODUCTS, INCLUDING QUICKEN,

         23   QUICKBOOKS AND TURBOTAX ON ALL APPLICABLE PLATFORMS.

         24             DO YOU SEE THAT?

         25   A.  YES, I DO.
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          1   Q.  AND WAS THAT ONE OF THE OBLIGATIONS THAT INTUIT IN FACT

          2   UNDERTOOK AS PART OF THE DEAL TO GET PREFERENTIAL ACCESS TO

          3   THE WINDOWS DESKTOP?

          4   A.  YES.

          5   Q.  LET ME SKIP DOWN TO THE THIRD FROM THE BOTTOM, WHICH

          6   SAYS "NOT ENTER INTO MARKETING/PROMOTION AGREEMENTS WITH

          7   OTHER BROWSER MANUFACTURERS FOR DISTRIBUTION OR PROMOTION OF

          8   INTUIT CONTENT."

          9             DO YOU SEE THAT?

         10   A.  YES.

         11   Q.  AND WHEN THE REFERENCE WAS MADE HERE TO "OTHER BROWSER

         12   MANUFACTURERS," WHAT DID YOU UNDERSTAND THE COMPANY OR

         13   COMPANIES THAT WERE INTENDED TO BE CAUGHT BY THAT TO BE?

         14   A.  PREDOMINANTLY NETSCAPE.

         15   Q.  LET ME ASK YOU TO TURN NEXT TO PARAGRAPH 71 OF YOUR

         16   DIRECT TESTIMONY IN WHICH YOU SAY THAT "THE ACTIVE DESKTOP

         17   AGREEMENT PREVENTED INTUIT FROM PROMOTING NETSCAPE ON

         18   INTUIT'S WEB SITES, OR ALLOWING INTUIT'S WEB SITE CUSTOMERS

         19   TO ACCESS NETSCAPE'S PRODUCTS AND SERVICES."

         20             DO YOU SEE THAT?  AND THEN YOU GO ON TO GIVE SOME

         21   EXAMPLES.

         22   A.  YES.  THAT'S CORRECT.

         23   Q.  IS THIS A PROVISION THAT INTUIT WOULD HAVE LIKED TO HAVE

         24   AVOIDED?

         25   A.  YES.
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          1   Q.  WHY DID INTUIT AGREE TO THIS PROVISION?

          2   A.  IT WAS PART OF THE NEGOTIATION.  IT WAS ONE OF THE --

          3   ONE OF THE ITEMS THAT MICROSOFT NEGOTIATED FOR.

          4   Q.  AND WHAT WAS IT THAT MICROSOFT WAS OFFERING YOU THAT LED

          5   YOU TO AGREE TO DO THIS THING THAT YOU SAY YOU DIDN'T WANT

          6   TO DO?

          7   A.  WELL, OUR PRIMARY MOTIVATION IN THE ACTIVE-DESKTOP

          8   AGREEMENT WAS GETTING OUR CONTENT AND PROMOTION OF THAT

          9   CONTENT ONTO THE WINDOWS OPERATING SYSTEM.

         10   Q.  NOW, IN THE LAST SENTENCE -- OR LET ME GO ON AND GO

         11   THROUGH THIS PARAGRAPH BECAUSE IT'S A SHORT ONE -- YOU GO ON

         12   TO SAY, "FOR EXAMPLE, PRIOR TO THE AGREEMENT, INTUIT HAD

         13   PROMOTED NETSCAPE BY PLACING A NETSCAPE NAVIGATOR DOWNLOAD

         14   BUTTON AND LINK ON INTUIT'S WEB SITE.  THE AGREEMENT

         15   REQUIRED INTUIT TO TAKE THOSE BUTTONS AND LINKS OFF THE WEB

         16   SITE AND REPLACE THEM WITH DOWNLOAD BUTTONS AND LINKS FOR

         17   MICROSOFT INTERNET EXPLORER."

         18             I WANT TO BE SURE I UNDERSTAND WHAT YOU'RE SAYING

         19   HERE.  THE AGREEMENT REQUIRED THAT INTUIT ADD DOWNLOAD

         20   BUTTONS AND LINKS FOR INTERNET EXPLORER; IS THAT CORRECT?

         21   A.  YES, I BELIEVE SO.

         22   Q.  NOW, IN ADDITION, DID IT REQUIRE YOU TO REMOVE THE

         23   DOWNLOAD LINKS AND BUTTONS FOR NETSCAPE NAVIGATOR?

         24   A.  YES, I BELIEVE SO.

         25   Q.  THAT IS, YOU COULD NOT, UNDER THE AGREEMENT, HAVE BOTH?
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          1   A.  CORRECT.

          2   Q.  YOU WERE ASKED SOME QUESTIONS BY MR. WARDEN YESTERDAY

          3   ABOUT COMPONENTIZATION OF BROWSERS.  DO YOU RECALL THAT

          4   SUBJECT GENERALLY?

          5   A.  YES.

          6   Q.  AND YOU WERE ASKED SOME QUESTIONS ABOUT WHY INTUIT CHOSE

          7   TO EMBED THE MICROSOFT BROWSER IN QUICKEN.  DO YOU RECALL

          8   THAT?

          9   A.  YES.

         10   Q.  I THINK YOU TESTIFIED THAT THERE WAS A TECHNICAL

         11   RECOMMENDATION TO GO WITH MICROSOFT.  DO YOU RECALL THAT?

         12   A.  YES.

         13   Q.  WERE THERE ALSO, IF YOU RECALL, ANY TECHNICAL ADVANTAGES

         14   OF GOING WITH NETSCAPE?

         15   A.  WELL, THERE WAS THE ADVANTAGE THAT WE HAD WORKED WITH

         16   THE PRODUCT PREVIOUSLY.

         17   Q.  WERE THERE ANY NONTECHNICAL ADVANTAGES OF GOING WITH

         18   NETSCAPE?

         19   A.  YES.  IT WAS THE MOST POPULAR BROWSER AT THE TIME, AND

         20   WE ALSO HAD A GOOD WORKING RELATIONSHIP WITH THEM THAT HAD

         21   STARTED TO, AND WE HOPED WOULD CONTINUE TO HELP US BUILD WEB

         22   TRAFFIC TO OUR FUNCTIONALITY.

         23   Q.  IN THE ABSENCE OF MICROSOFT LINKING PREFERENTIAL ACCESS

         24   TO THE WINDOWS DESKTOP TO WHAT YOU DID WITH BROWSERS, WHICH

         25   BROWSER WOULD YOU HAVE DISTRIBUTED WITH QUICKEN?
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          1   A.  IT'S DIFFICULT TO SAY FOR SURE, BUT THE TECHNICAL --

          2   THERE ARE TWO LEVELS OF THE DECISION.  THE TECHNICAL

          3   RECOMMENDATION WAS TO DISTRIBUTE IE 4.  I THINK THE MOST

          4   LIKELY OUTCOME, HAD THERE BEEN NO LINKAGE TO THE OPERATING

          5   SYSTEM, IS THAT WE WOULD HAVE HAD DISTRIBUTED IE 4.

          6             IT'S POSSIBLE THAT NETSCAPE WOULD HAVE OFFERED OR

          7   DONE SOMETHING THAT WOULD HAVE CHANGED THAT DECISION, BUT I

          8   THINK THE MOST LIKELY IS THAT WE WOULD HAVE, NONETHELESS --

          9   BECAUSE THE TECHNICAL RECOMMENDATION TO REDUCE THE RISK OF

         10   THE DEVELOPMENT CYCLE WAS TO BUNDLE IE 4, I THINK THAT'S THE

         11   MOST LIKELY OUTCOME.

         12             I THINK IN ADDITION, THE MOST LIKELY OUTCOME, IN

         13   THE ABSENCE OF THE ACTIVE DESKTOP AGREEMENT AND

         14   CONSIDERATIONS, WOULD PROBABLY HAVE BEEN TO DISTRIBUTE BOTH,

         15   IN OTHER WORDS, BUNDLE AND DISTRIBUTE BOTH BROWSERS WITH OUR

         16   PRODUCTS, PARTICULARLY ON CD-ROM, WHICH REPRESENTS THE BULK

         17   OF OUR DISTRIBUTION, WHERE IT'S VERY EASY TO DISTRIBUTE

         18   ADDITIONAL CODE, SIMPLY BECAUSE THAT PROVIDES MORE CHOICE TO

         19   THE CUSTOMERS.

         20             THEN THE QUESTION IS WOULD BOTH OF THOSE HAVE BEEN

         21   COMPONENTIZED, OR EMBEDDED, OR CHROMELESS -- WHATEVER WORD

         22   YOU CHOOSE.  MY GUESS IS THE MOST LIKELY OUTCOME IS THAT ONE

         23   WOULD HAVE BEEN COMPONENTIZED -- MOST LIKELY MICROSOFT --

         24   AND THAT NETSCAPE PROBABLY WOULD NOT HAVE BEEN

         25   COMPONENTIZED, BECAUSE THEY WERE LATER IN THE DEVELOPMENT
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          1   CYCLE, BUT THEY MIGHT HAVE.  THEY WERE CLAIMING THEY WERE

          2   GOING TO BE ABLE TO DELIVER IT RELATIVELY QUICKLY, AND THEY

          3   MIGHT HAVE BEEN COMPONENTIZED AS WELL.

          4             LET ME JUST MAKE THE FOLLOWING DISTINCTION.  ONE

          5   DECISION WE HAD TO MAKE WAS WHICH BROWSER TO BUNDLE OR WHICH

          6   BROWSERS TO BUNDLE WITH OUR PRODUCT.  THE OTHER DECISION

          7   THAT WE HAD TO MAKE WAS WOULD WE ALLOW OURSELVES TO BE

          8   PROHIBITED FROM WORKING IN THESE VARIOUS WAYS WITH NETSCAPE.

          9             THAT LATTER DECISION WAS INDEPENDENT OF A BROWSER

         10   DECISION.  IN OTHER WORDS, HAD WE DECIDED TO BUNDLE THE IE

         11   BROWSER, THERE'S NO REASON THAT WE COULDN'T HAVE CONTINUED

         12   TO WORK WITH NETSCAPE IN ANY OF A NUMBER OF WAYS, BUNDLING

         13   THEIR BROWSER AS WELL, WORKING WITH THEM IN MARKETING AND

         14   PROMOTION AGREEMENTS, LOGOING OUR SITES, ET CETERA.

         15             AND THE REASON I SAY THAT IS THAT MICROSOFT AT THE

         16   TIME WAS VERY ANXIOUS TO GET DISTRIBUTION FOR THEIR BROWSER

         17   AND WERE ESSENTIALLY PROVIDING IT FOR FREE TO ANYONE WHO

         18   WOULD DO THAT DISTRIBUTION.  NO STRINGS ATTACHED.

         19             THE REASON THAT WE AGREED TO THE PROHIBITIONS IS

         20   THAT WHAT WE WERE DESIROUS OF IS INCLUDING OUR FUNCTIONALITY

         21   AND PROMOTION OF OUR FUNCTIONALITY WITH THE WINDOWS

         22   OPERATING SYSTEM, AND THE PRECONDITIONS FOR THAT WERE

         23   ENTERING INTO THESE RESTRICTIONS THAT WE'VE BEEN TALKING

         24   ABOUT.

         25   Q.  LET ME TRY TO FOLLOW UP WITH SOME OF THOSE POINTS.
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          1   MR. WARDEN SUGGESTED THAT WHAT WAS GOING ON WAS INTUIT

          2   MERELY CHOOSING ONE BROWSER SUPPLIER OVER ANOTHER.  IS THAT

          3   ACCURATE?

          4   A.  WELL, PARTIALLY, IN -- AS I DESCRIBED -- WE WERE

          5   CHOOSING A BROWSER TO BUNDLE -- A BROWSER OR BROWSERS TO

          6   BUNDLE.  BUT OUR DECISIONS ON THE ACTIVE DESKTOP, OUR

          7   DECISIONS TO AGREE NOT TO WORK WITH NETSCAPE, AND OUR

          8   DECISIONS TO RESTRICT OURSELVES IN THE WAYS THAT WE

          9   ULTIMATELY DID WERE QUITE DIFFERENT.

         10   Q.  NOW, IN CHOOSING TO DISTRIBUTE INTERNET EXPLORER, WHICH

         11   YOU SAY YOU MIGHT HAVE DONE EVEN IN THE ABSENCE OF THE

         12   ACTIVE DESKTOP LINKAGE, WOULD YOU HAVE AGREED NOT TO

         13   DISTRIBUTE NETSCAPE NAVIGATOR?  THAT IS, WOULD YOU HAVE

         14   AGREED TO DISTRIBUTE ONLY ONE BROWSER, AS OPPOSED TO BOTH

         15   BROWSERS?

         16   A.  NO.

         17   Q.  IN THE ABSENCE OF THE LINKAGE BY MICROSOFT TO ACCESS TO

         18   THE WINDOWS DESKTOP, WOULD YOU HAVE AGREED NOT TO WORK WITH

         19   NETSCAPE?

         20   A.  NO.

         21             MR. BOIES:  YOUR HONOR, I HAVE NO MORE QUESTIONS.

         22             THE COURT:  RECROSS?

         23                       RECROSS EXAMINATION

         24   BY MR. WARDEN:

         25   Q.  MR. HARRIS, YOU'VE HAD THE OPPORTUNITY SINCE APRIL 9TH,
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          1   I THINK IS THE DATE, OF LAST YEAR WHEN THE RESTRICTIONS WERE

          2   WAIVED, TO RESTORE RELATIONSHIPS WITH NETSCAPE BY PUTTING

          3   THE BUTTONS BACK ON YOUR WEB SITES, HAVE YOU NOT?

          4   A.  YES, WE HAVE.

          5   Q.  AND YOU HAVEN'T PUT THOSE BUTTONS BACK ON?

          6   A.  NO, WE HAVEN'T.  THEY ARE PART OF WHAT WE HAVE AS A

          7   COMPANY TO OFFER TO NETSCAPE, AND, QUITE FRANKLY, WE'RE

          8   HOLDING OUT AS PART OF OUR NEGOTIATIONS AND DISCUSSIONS WITH

          9   THEM.

         10   Q.  INTUIT COULD HAVE BEEN A GOLD-LEVEL AS OPPOSED TO

         11   PLATINUM-LEVEL PARTNER ON THE CHANNEL BAR IN THE ACTIVE

         12   DESKTOP WITHOUT AGREEING TO THE PROMOTION AND DISTRIBUTION

         13   RESTRICTIONS PERTAINING TO OTHER BROWSERS; ISN'T THAT

         14   CORRECT?

         15             THE COURT:  WOULD YOU ASK THAT AGAIN, PLEASE?

         16             MR. WARDEN:  YES.

         17             INTUIT'S AGREEMENT, YOUR HONOR, I BELIEVE THE

         18   RECORD ESTABLISHES, WAS FOR A PLATINUM LEVEL MEMBERSHIP OR

         19   PARTICIPATION IN THE CHANNEL BAR.

         20             THE COURT:  PLATINUM PARTNER.

         21             MR. WARDEN:  YES.  AND MY QUESTION SIMPLY WAS THAT

         22   INTUIT WAS FREE TO HAVE BECOME A GOLD-LEVEL PARTICIPANT IN

         23   THE ACTIVE DESKTOP, WITHOUT AGREEING TO ANY PROMOTIONAL OR

         24   DISTRIBUTION RESTRICTIONS AS TO OTHER BROWSERS; ISN'T THAT

         25   CORRECT?
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          1             THE WITNESS:  I'M NOT SURE.  WE DIDN'T REALLY TALK

          2   ABOUT GOLD LEVEL.  WHAT WE WERE LOOKING FOR WAS PROMINENCE.

          3   THE GOLD LEVEL, AS I UNDERSTOOD IT -- WE DIDN'T NEGOTIATE

          4   MUCH ABOUT THAT.  IT WAS A TIERING.  WE WERE LOOKING FOR

          5   PROMINENCE.  WE WERE LOOKING FOR THE ESSENTIALLY

          6   FIRST-SCREEN PROMINENCE.  EVEN WITH PLATINUM, WE WERE UNABLE

          7   TO NEGOTIATE FOR FIRST-SCREEN PROMINENCE.  AS YOU POINTED

          8   OUT, WE ENDED UP IN A -- A ONE-TIER-DOWN PLATINUM LEVEL.

          9             EACH OF THESE TIERS BECOME A VERY IMPORTANT

         10   ELEMENT IN TERMS OF DETERMINING HOW MUCH TRAFFIC, HOW MUCH

         11   PROMOTION, ET CETERA, YOU WILL GET.  AND SO RATHER THAN

         12   LOOKING FOR LESS THAN WHAT WE GOT, WE WERE ACTUALLY LOOKING

         13   FOR MORE.

         14             WE ARGUED FOR A LONG TIME THAT WE WOULD LIKE

         15   PLATINUM AND TO HAVE THE SAME KIND OF VISIBILITY ON THAT

         16   FIRST SCREEN THAT MSNBC OR THAT MICROSOFT NETWORK RECEIVED.

         17   BY MR. WARDEN:

         18   Q.  RIGHT.  OR DISNEY OR WARNER BROTHERS?

         19   A.  YES.

         20   Q.  WHEN THE NEGOTIATIONS WERE GOING ON WITH MR. POOLE AND

         21   HE RELATED MICROSOFT'S POSITION TO YOU WITH RESPECT TO THE

         22   DISTRIBUTION OR PROMOTION OF OTHER BROWSERS, HE TIED THAT TO

         23   PLATINUM-LEVEL PARTICIPATION IN THE ACTIVE DESKTOP AND ONLY

         24   TO THAT LEVEL; ISN'T THAT CORRECT?

         25   A.  THAT'S WHAT WE WERE DISCUSSING, YES.
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          1   Q.  NOW, IF YOU HAD INCLUDED IN ANY FORM, ONE FORM OR

          2   ANOTHER, MORE THAN ONE BROWSER WITH QUICKEN 98, WOULDN'T

          3   THAT HAVE GREATLY INCREASED YOUR TESTING AND

          4   QUALITY-ASSURANCE COSTS?

          5   A.  NOT GREATLY, BUT IT WOULD HAVE INCREASED THEM.  AND

          6   THAT'S SOMETHING THAT WE ALSO FACE ON THE WEB GENERALLY.

          7   BECAUSE NETSCAPE AND MICROSOFT BROWSERS HAVE DIFFERENCES IN

          8   THEM, WE INCREASE THE QA COSTS TO SUPPORT THEM BOTH.

          9             NEVERTHELESS, IT'S VERY IMPORTANT FOR US TO DO

         10   THAT, BECAUSE WE WANT TO REACH AND SATISFY THE MAXIMUM

         11   NUMBER OF CUSTOMERS.

         12             MR. WARDEN:  THANK YOU.  I HAVE NO FURTHER

         13   QUESTIONS, YOUR HONOR.

         14             THE COURT:  REDIRECT?

         15             MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

         16             THE COURT:  ALL RIGHT.  MR. HARRIS, YOU ARE

         17   EXCUSED.

         18             THE WITNESS:  THANK YOU.

         19             (WITNESS LEAVING STAND.)

         20             THE COURT:  RATHER THAN START A NEW WITNESS NOW,

         21   I'D LIKE TO CONSIDER WITH COUNSEL WHETHER ANY OF THE PENDING

         22   MOTIONS OUGHT TO BE ADDRESSED AT THIS TIME, SPECIFICALLY THE

         23   MOTION THAT PROBABLY SHOULD HAVE BEEN RESOLVED BEFORE

         24   MR. HARRIS EVER TESTIFIED, TO EXCLUDE HIS TESTIMONY OR

         25   PORTIONS OF HIS TESTIMONY, BUT WHICH WE CAN NOW TREAT AS A
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          1   MOTION TO STRIKE --

          2             MR. WARDEN:  YES, YOUR HONOR.

          3             THE COURT:  -- AS TO WHICH I AM NOT SURE WE HAVE

          4   HAD A WRITTEN OPPOSITION FROM THE GOVERNMENT.

          5             MR. WARDEN:  THAT'S CORRECT.

          6             THE COURT:  DO WE HAVE THAT?

          7             MR. MALONE:  YOU HAVE NOT YET, YOUR HONOR.  WE HAD

          8   PLANNED TO GET THAT TO THE COURT PROBABLY LATE THIS

          9   AFTERNOON.

         10             THE COURT:  WELL, MAYBE WE OUGHT TO DEFER THAT

         11   UNTIL WE HAVE THE WRITTEN OPPOSITION.

         12             MR. WARDEN:  THAT'S FINE.  AND OUR POSITION IS IT

         13   SHOULD NOW BE TREATED AS A MOTION TO STRIKE, YOUR HONOR.

         14             THE COURT:  IT SHOULD NOT.

         15             MR. WARDEN:  IT SHOULD NOW BE TREATED AS A MOTION

         16   TO STRIKE.  AND I DON'T THINK THERE'S ANY URGENCY IN THE

         17   COURT'S DETERMINATION.

         18             THE COURT:  ALL RIGHT.  THEN THERE IS A MOTION BY

         19   THE PLAINTIFFS TO STRIKE REPRESENTATIONS THAT MR. WARDEN HAS

         20   MADE WITH RESPECT TO TESTIMONY THAT WE HAVE HEARD EARLIER.

         21             MR. MALONE:  THAT, TOO, YOUR HONOR -- MICROSOFT

         22   HAS ANSWERED THAT.  WE'VE NOT YET REPLIED.

         23             THE COURT:  AND YOU WANT TO REPLY TO THAT?

         24             MR. MALONE:  I BELIEVE IT MIGHT BE USEFUL TO HAVE

         25   A SHORT REPLY.  AGAIN, AT THE END OF THE DAY TODAY, WE
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          1   COULD --

          2             THE COURT:  ALL RIGHT.  THEN WE'LL DEFER THAT FOR

          3   A WHILE.

          4             AND I CAN'T THINK OF ANY OTHERS THAT ARE NOW

          5   PENDING THAT NEED TO BE TREATED AT THIS TIME.

          6             MR. WARDEN:  NO.

          7             THE COURT:  ALL RIGHT.  THEN WE'LL TAKE OUR

          8   NOONTIME RECESS AND RECONVENE AT 2:00.

          9             MR. WARDEN:  THANK YOU, YOUR HONOR.

         10             (WHEREUPON, AT 11:40 A.M., THE ABOVE-ENTITLED

         11   MATTER WAS RECESSED FOR LUNCH.)
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