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         1                    P R O C E E D I N G S

         2           THE COURT:  YES, SIR.

         3           MR. HOLTZMAN:  GOOD AFTERNOON.  YOUR HONOR, PER

         4  OUR DISCUSSION THIS MORNING, I HAVE THREE THINGS FOR THE

         5  COURT.  THE FIRST IS A STIPULATION AND ORDER REGARDING

         6  DEPOSITION EXCERPTS.

         7           THE COURT:  VERY WELL.

         8           MR. HOLTZMAN:  THE EXHIBITS REFERRED TO IN THE

         9  STIPULATION WILL BE HANDED UP, I GATHER, DURING THE NEXT

        10  BREAK.

        11           THE COURT:  ALL RIGHT.

        12           THE SECOND ITEM IS A STIPULATION AND ORDER

        13  REGARDING GOVERNMENT EXHIBITS, THE FIRST SET OF DOCUMENTS,

        14  THE LARGER SET.  AND AGAIN THE EXHIBITS THEMSELVES WILL BE

        15  HANDED UP DURING THE NEXT BREAK.

        16           ONE NOTE ON THAT STIPULATION, ONE OF THE

        17  DOCUMENTS INCLUDED IN THE STIPULATION, GOVERNMENT

        18  EXHIBIT 755, MICROSOFT, AS I UNDERSTOOD, AGREED TO

        19  WITHDRAW A RULE 106 OBJECTION, IF YOU CAN CALL IT THAT, ON

        20  THE BASIS OF OUR STIPULATION THAT, ACCORDING TO THE AUTHOR

        21  OF THE DOCUMENT, THE LETTER THAT'S CONTAINED WITHIN THE

        22  EXHIBIT WAS NEVER SENT, AND THE GOVERNMENT IS PREPARED TO

        23  MAKE THAT STIPULATION.

        24           THE COURT:  FAIR ENOUGH.

        25           MR. HOLTZMAN:  THERE IS ALSO, I GATHER, AN ISSUE
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         1  ON OTHER DOCUMENT--WHY DON'T WE GET TO THAT IN A SECOND.

         2  I'M SORRY.

         3           THE THIRD ITEM IS A PROPOSED ORDER THAT RELATES

         4  TO THE GOVERNMENT EXHIBITS, NOW 50 OR SO, I THINK, THAT

         5  ARE DISPUTED, I GATHER, AND THE ORDER WOULD ADMIT THEM

         6  SUBJECT TO A MOTION TO STRIKE.

         7           NOW, I UNDERSTAND THAT THERE IS ONE FURTHER ISSUE

         8  ON GOVERNMENT EXHIBIT 1368.

         9           MR. EDELMAN:  THAT'S CORRECT, YOUR HONOR.  WITH

        10  RESPECT TO GOVERNMENT EXHIBIT 1368, MICROSOFT WOULD

        11  PROPOSE TO WITHDRAW ANY OBJECTION TO THAT EXHIBIT IF THE

        12  COURT WOULD BE WILLING TO ACCEPT AS RULE 106 MATERIAL

        13  CERTAIN EXCERPTS FROM THE DEPOSITION TESTIMONY OF

        14  MR. JACOBSON, WHICH I'M PREPARED TO HAND UP TO THE COURT

        15  IF THE COURT WISHES TO SEE IT AT THIS TIME.

        16           THE COURT:  SOUNDS ALL RIGHT TO ME.

        17           MR. HOLTZMAN:  YOUR HONOR, IF I MAY, THE DOCUMENT

        18  CONSISTS OF MR. JACOBSON'S NOTES OF A CONVERSATION.  IT IS

        19  THE GOVERNMENT'S POSITION THAT THE DEPOSITION TESTIMONY

        20  THAT MR. EDELMAN WOULD LIKE TO ATTACH TO THE EXHIBIT IS

        21  NOT, IN FACT, NECESSARY FOR RULE 106, AND FURTHER, THE

        22  GOVERNMENT DOESN'T ACCEPT THE REPRESENTATION THAT THERE IS

        23  ANY NEED IN THE INTEREST OF FAIRNESS TO ATTACH THIS.

        24           AND LASTLY, THAT MICROSOFT, OF COURSE, WILL HAVE

        25  THE OPPORTUNITY TO DESIGNATE AS A SEPARATELY ADMITTED
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         1  EXHIBIT OR SEPARATELY ADMITTED EVIDENCE, THIS DEPOSITION

         2  EXCERPT, AND IT'S SIMPLY NOT NECESSARY TO ATTACH IT TO THE

         3  EXHIBIT.

         4           MR. EDELMAN:  YOUR HONOR, IF I MAY?

         5           THE COURT:  SURE.

         6           MR. EDELMAN:  AS MR. HOLTZMAN INDICATED, THE

         7  DOCUMENT, THE ONE-PAGE DOCUMENT CONSISTS OF NOTES THAT

         8  PURPORT TO SUMMARIZE A TELEPHONE CONVERSATION BETWEEN

         9  MR. JACOBSON AND MR. MUGLIA OF MICROSOFT.  IN HIS

        10  DEPOSITION, MR. JACOBSON INDICATED THAT WITH RESPECT TO AT

        11  LEAST ONE REFERENCE IN THE DOCUMENT, THE WORDS USED IN THE

        12  DOCUMENT WERE, IN FACT, NOT THE WORDS USED BY MR. MUGLIA

        13  DURING THE TELEPHONE CONVERSATION, AND WE SUBMIT THAT IT

        14  IS, IN FAIRNESS, THE WITNESS'S STATEMENT WITH RESPECT TO

        15  THE CONTENTS OF WHAT IS--ARE IN HIS NOTES SHOULD BE

        16  CONSIDERED AND ADMITTED ALONG WITH THE NOTES THEMSELVES.

        17           THE COURT:  SOUNDS LIKE RULE 106 EVIDENCE TO ME.

        18           MR. HOLTZMAN:  THANK YOU, YOUR HONOR.  WE WILL

        19  HAVE TO AMEND THAT EXHIBIT IN THAT CASE BEFORE WE SUBMIT

        20  IT.

        21           THE COURT:  ALL RIGHT.

        22           MR. HOLTZMAN:  ONE LAST HOUSEKEEPING MATTER, IF I

        23  MAY.  THE COURT HAD ASKED FOR A SCHEDULE OF THE DOCUMENTS

        24  ADMITTED, AND WE WILL PRODUCE THAT AND PROVIDE THAT

        25  SOMETIME IN THE NEXT DAY OR TWO.
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         1           THE COURT:  ALL RIGHT.  THAT SOUNDS FINE.

         2

         3           MR. HOLTZMAN:  THANK YOU.

         4           THE COURT:  ANYTHING FURTHER FROM THE PLAINTIFFS?

         5           MR. BOIES:  NO.  WITH THE ADMISSION OF THOSE

         6  MATERIALS, THE UNITED STATES RESTS, YOUR HONOR.

         7           THE COURT:  ALL RIGHT.  THE MATERIALS ARE

         8  ADMITTED.

         9           MR. HOUCK?

        10           MR. HOUCK:  STATES HAVE CONCLUDED THEIR CASE AS

        11  WELL.

        12           THE COURT:  ALL RIGHT.  PLAINTIFFS REST.

        13           MR. WARDEN?

        14           MR. WARDEN:  YOUR HONOR, AT THIS TIME MICROSOFT

        15  MOVES FOR JUDGMENT AS A MATTER OF LAW ON THE GROUNDS THAT

        16  NO ESSENTIAL ELEMENT OF ANY OF THE CLAIMS IN EITHER OF THE

        17  COMPLAINTS HAS BEEN ESTABLISHED BY THE PROOF IN THE

        18  PLAINTIFFS' CASE-IN-CHIEF.

        19           EXPECTING THAT YOUR HONOR WOULD WISH TO DEFER

        20  DECISION UNTIL THE CLOSE OF ALL THE EVIDENCE, WE ARE

        21  FILING ONLY A TEN-PAGE SUMMARY MOTION WITH NO SUPPORTING

        22  BRIEF, AND WE DON'T SEEK ARGUMENT.

        23           AND IF I HAVE CORRECTLY FORECAST YOUR HONOR'S

        24  DESIRE, WE ARE PREPARED TO PROCEED WITH OUR CASE.

        25           THE COURT:  YOU HAVE, INDEED.
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         1           MR. WARDEN:  THANK YOU.

         2           THE COURT:  ALL RIGHT.  DO THE PLAINTIFFS WISH TO

         3  BE HEARD ON THE RULE 50 MOTION?

         4           MR. BOIES:  NO, YOUR HONOR.  WE BELIEVE THAT OUR

         5  POSITION IS ADEQUATELY SET OUT IN PRIOR BRIEFINGS TO THE

         6  COURT, AND THE COURT IS FULLY AWARE OF THE EVIDENCE THAT'S

         7  COME IN.

         8           THE COURT:  ALL RIGHT.  THE RULE 50 MOTION IS

         9  DENIED WITHOUT PREJUDICE.

        10           THERE ARE SOME OTHER MATTERS THAT WE MIGHT WANT

        11  TO TAKE UP NOW BEFORE YOUR FIRST WITNESS IS CALLED.  THESE

        12  ARE THE MISCELLANEOUS MOTIONS THAT HAVE BEEN FILED

        13  THROUGHOUT THE DURATION OF THE GOVERNMENT'S CASE.

        14           ONE OF THEM WAS MICROSOFT'S MOTION TO STRIKE

        15  EVIDENCE OF A PURPORTED PATTERN OR ROUTINE CORPORATE

        16  PRACTICE, WHICH HAS TRULY GONE BY THE BOARD, BUT HAVING

        17  GONE BY THE BOARD, I WILL DENY THE MOTION TO STRIKE.

        18           THERE IS MICROSOFT'S MOTION TO STRIKE THOSE

        19  PORTIONS OF THE TESTIMONY OF AVADIS TEVANIAN THAT RELATE

        20  TO ALLEGED TECHNICAL INCOMPATIBILITIES.  THAT MOTION TO

        21  STRIKE IS DENIED WITH THE COURT TO DETERMINE WHAT

        22  PROBATIVE EFFECT, IF ANY, IS TO BE GIVEN TO THAT

        23  TESTIMONY.

        24           THERE WAS A MOTION TO EXCLUDE THE HEARSAY

        25  DEPOSITION TESTIMONY OF PHIL SCHILLER.  THAT MOTION, TOO,
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         1  WILL BE DENIED WITH THE COURT ONCE AGAIN TO GIVE--TO

         2  DETERMINE WHAT EFFECT, IF ANY, IS TO BE GIVEN TO THAT

         3  TESTIMONY.

         4           MICROSOFT MOTION TO STRIKE INADMISSIBLE STATEMENT

         5  IN THE DIRECT TESTIMONY OF WILLIAM HARRIS IS SIMILARLY

         6  DENIED.

         7           MICROSOFT'S MOTION TO STRIKE NONEXPERT TESTIMONY

         8  IN THE DIRECT EXAMINATION OF FRANKLIN FISHER IS LIKEWISE

         9  DENIED, AGAIN, WITH THE COURT TO DETERMINE WHAT EFFECT, IF

        10  ANY, IS TO BE GIVEN TO THAT TESTIMONY.

        11           PLAINTIFFS' MOTION TO STRIKE THE REPRESENTATION

        12  OF MICROSOFT IS DENIED.  THE REPRESENTATION HAS BEEN

        13  CONTROVERTED, AND CONSEQUENTLY IT IS OF NO PROBATIVE FORCE

        14  OR EFFECT AT THIS STAGE WHATSOEVER OTHER THAN AS A

        15  REPRESENTATION AS TO WHAT PURPORTED TESTIMONY WILL BE.

        16           THAT LEAVES, I BELIEVE, THE ONLY OUTSTANDING

        17  MATTER, THIS REQUEST OF LEAVE TO CONDUCT DISCOVERY

        18  RELATING THERETO, AND LET ME SAY AT THE OUTSET I AM VERY

        19  SKEPTICAL ABOUT THAT.  IS MR. MALONE HERE?

        20           MR. MALONE:  YES.

        21           THE COURT:  I DO NOT, IF I CAN POSSIBLY AVOID IT,

        22  WANT TO REOPEN DISCOVERY AT ALL, BUT I GATHER THAT

        23  MR. ALLCHIN IS GOING TO TESTIFY IN ACCORDANCE WITH YOUR

        24  REPRESENTATION, MR. WARDEN; IS THAT CORRECT?

        25           MR. WARDEN:  THAT IS CORRECT, YOUR HONOR, AND OF
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         1  COURSE THE MATERIALS WILL BE MADE AVAILABLE, THAT HE'S

         2  GOING TO DRAW ON WILL BE MADE AVAILABLE AS REQUIRED BY THE

         3  COURT'S STANDING ORDERS WITH RESPECT TO THE AVAILABILITY

         4  OF MATERIALS.

         5           MR. MALONE:  YOUR HONOR, IF I MAY, THE DIRECT

         6  WRITTEN TESTIMONY OF MR. ALLCHIN THAT HAS BEEN SUBMITTED

         7  DOES CONTAIN TESTIMONY RELATING TO HIS VIEWS AND HIS--THE

         8  RESULTS OF MICROSOFT TESTING OF PROFESSOR FELTEN'S

         9  PROGRAM.

        10           THE TESTIMONY IS IN FAIRLY CONCLUSORY FORM.  IT

        11  DOESN'T PROVIDE ANY OF THE DETAIL FOR PRECISELY WHAT

        12  MICROSOFT DID, HOW THEY TESTED IT, WHAT THE RESULTS WERE

        13  OR ANYTHING LIKE THAT THAT WE WOULD NEED IN ORDER TO

        14  REALLY BE ABLE TO FORMULATE AN EFFECTIVE, ADEQUATE

        15  CROSS-EXAMINATION.

        16           AS WE SAID IN OUR REPLY PAPERS, IT'S JUST A

        17  FUNDAMENTALLY DIFFERENT SITUATION THAN WAS AVAILABLE TO

        18  MICROSOFT, NOT ONLY WHEN I CROSS-EXAMINED PROFESSOR FELTEN

        19  ON THE STAND BUT WHEN THEY TOOK HIS DEPOSITION.  I MEAN,

        20  EVEN AT THE TIME OF HIS DEPOSITION, A COUPLE OF MONTHS

        21  BEFORE HIS TESTIMONY, THEY HAD A VERY DETAILED EXPERT

        22  REPORT.  THEY HAD THE ACTUAL SOURCECODE TO HIS PROGRAM AND

        23  THE CHANCE TO TEST IT.  THEY HAD HIS WORKING NOTES.

        24  ESSENTIALLY EVERYTHING HE KNEW THEY HAD WHEN THEY DEPOSED

        25  HIM, AND THEY THEN WERE ABLE TO USE THAT IN
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         1  CROSS-EXAMINING HIM.

         2           WE ESSENTIALLY HAVE NOTHING AT THE TIME OF

         3  CROSS-EXAMINATION, YOUR HONOR, AS WAS CLEAR FROM THE

         4  TRANSCRIPT PAGES THAT BOTH MICROSOFT AND WE ATTACHED TO

         5  OUR PAPERS.  AT THE TIME OF HIS DEPOSITION, MR. ALLCHIN

         6  SAID, "I CAN'T TELL YOU.  I CAN'T TELL YOU.  I DON'T

         7  REMEMBER."

         8           THE COURT:  BUT YOU HAVE SINCE GOTTEN HIS DIRECT

         9  TESTIMONY, HAVE YOU NOT?

        10           MR. MALONE:  WE HAVE, YOUR HONOR, AND IT DOES

        11  DESCRIBE, AGAIN, AS I SAY, IN FAIRLY CONCLUSORY FASHION,

        12  WE PERFORMED TESTS, AND HERE ARE THE PROBLEMS THAT EXIST

        13  WITH PROFESSOR FELTEN'S UTILITY.  THERE IS NO DETAIL,

        14  THOUGH, ABOUT EXACTLY HOW THOSE TESTS WERE PERFORMED, NO

        15  WAY FOR US TO DO ANY KIND OF CHECKING OF THEM AHEAD OF

        16  TIME SO THAT WE CAN ACTUALLY, ADEQUATELY AND FAIRLY

        17  CROSS-EXAMINE HIM.

        18           WE ARE JUST AT A TREMENDOUS DISADVANTAGE IN TERMS

        19  OF HAVING TO FACE THIS INFORMATION WITHOUT ANY OF THE

        20  UNDERLYING DETAIL, ANY OF THE DATA, AND EVEN IF WE HAD

        21  THAT, THERE HAS BEEN NO CHANCE WHATSOEVER TO DEPOSE HIM

        22  ABOUT IT AND TRY TO REALLY PROBE THE BASIS FOR SOME OF

        23  THESE THINGS BEFORE WE HAVE TO ADDRESS THEM FOR THE FIRST

        24  TIME.

        25           THE COURT:  WHAT ARE YOU CONTEMPLATING IN THE WAY
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         1  OF DISCOVERY?

         2           MR. MALONE:  YOUR HONOR, IT WOULD BE VERY, VERY

         3  NARROW.  WE COULD HAVE TO MICROSOFT BY THE END OF THE DAY

         4  TODAY A VERY NARROW DOCUMENT REQUEST THAT WOULD

         5  ESSENTIALLY BE JUST ANY DOCUMENTS THAT DESCRIBE THE TESTS,

         6  THAT SHOW THE TESTS, ANY ELECTRONIC--ANY MATERIALS IN

         7  ELECTRONIC FORM THAT ARE THE RESULTS OF THE TESTS

         8  PERFORMED, ESSENTIALLY THE EQUIVALENT KIND OF THINGS THEY

         9  HAD FOR PROFESSOR FELTEN, AND THEN A VERY SHORT, VERY

        10  FOCUSED DEPOSITION OF MR. ALLCHIN SOMETIME PRIOR TO HIS

        11  TESTIMONY THAT WOULD FOCUS ONLY ON THE TESTING ISSUES,

        12  WHAT THEY DID, HOW THEY DID IT, AND THE ADEQUACY OF IT.

        13           YOUR HONOR, I BELIEVE IT COULD BE DONE VERY, VERY

        14  QUICKLY, VERY EFFICIENTLY.  WE CERTAINLY DON'T--

        15           THE COURT:  WHAT'S QUICKLY?

        16           MR. MALONE:  I WOULD THINK NO MORE THAN TWO HOURS

        17  OF DEPOSITION.  IT COULD BE DONE IN A WAY THAT WOULD NOT

        18  BE AT ALL DISRUPTIVE TO THE TRIAL.

        19           THE COURT:  IS THERE ANY OTHER MAJOR PROBLEM

        20  OTHER THAN TRIAL TACTICS AND MAKING MR. ALLCHIN AVAILABLE

        21  WITHIN 48 HOURS OF HIS TRIAL TESTIMONY FOR A DEPOSITION

        22  NOT TO EXCEED TWO HOURS AND A LIMITED DOCUMENT REQUEST?

        23           MR. WARD:  WELL, WE WILL HAVE TO SEE WHAT A

        24  LIMITED DOCUMENT REQUEST MEANS TO MR. MALONE, BUT THEY

        25  HAVE HAD TWO DEPOSITIONS OF MR. ALLCHIN.
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         1           THE COURT:  YES, BUT WHEN HE WAS DEPOSED, HE DID

         2  NOT HAVE DETAIL--I MEAN, HE EXPRESSLY DISCLAIMED AN

         3  ABILITY TO BE ABLE TO TESTIFY WITH RESPECT TO THOSE TESTS.

         4           MR. WARDEN:  THAT'S CORRECT, BECAUSE HE WASN'T

         5  ABLE TO DO THAT AT THE TIME.

         6           NOW, WE NEVER COMPLETED OUR DEPOSITION OF

         7  MR. FELTEN.  IT WAS TRUNCATED.  THEY CAN HAVE FELTEN

         8  PERFORM THESE, YOU KNOW, DO HIS OWN WORK, PERFORM ALL

         9  THESE TESTS AND USE THAT TO CROSS-EXAMINE--

        10           THE COURT:  YES, BUT HE HAS GOT TO KNOW WHAT MR.

        11  ALLCHIN DID IN ORDER TO PERFORM HIS TESTS.

        12           ALL RIGHT.  I WILL LET YOU TAKE A DEPOSITION NOT

        13  TO EXCEED TWO HOURS IN DURATION AT SOME MUTUALLY

        14  CONVENIENT TIME, NOT LESS THAN 48 HOURS PRIOR TO

        15  MR. ALLCHIN'S APPEARANCE ON THE WITNESS STAND, AND A

        16  DOCUMENT REQUEST NOT TO EXCEED ONE PAGE IN LENGTH.

        17           MR. MALONE:  WE CAN DO THAT, YOUR HONOR.

        18           MR. WARDEN:  I THINK, YOU KNOW, THE LANGUAGE MAY

        19  BE MORE IMPORTANT THAN THE LENGTH, BUT IT'S LIMITED IN ANY

        20  EVENT TO THESE TESTS, I TAKE THAT.

        21           THE COURT:  PRECISELY.

        22           MR. MALONE:  THANK YOU, YOUR HONOR.

        23           THE COURT:  ALL RIGHT.  THEN I WILL ENTER AN

        24  ORDER TO THAT EFFECT.

        25           MR. MALONE:  THANK YOU.
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         1           THE COURT:  ALL RIGHT.  YOU HAVE A WITNESS,

         2  MR. WARDEN?

         3           MR. WARDEN:  MR. UROWSKY WILL CALL OUR FIRST

         4  WITNESS, YOUR HONOR.

         5           THE COURT:  MR. UROWSKY.

         6           MR. UROWSKY:  GOOD AFTERNOON, YOUR HONOR.

         7           THE COURT:  GOOD AFTERNOON.

         8           MR. UROWSKY:  MICROSOFT CALLS DEAN RICHARD

         9  SCHMALENSEE.

        10           THE COURT:  VERY WELL.

        11             RICHARD SCHMALENSEE, WITNESS, SWORN

        12                      DIRECT EXAMINATION

        13  BY MR. UROWSKY:

        14  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

        15  A.   GOOD AFTERNOON, MR. UROWSKY.

        16  Q.   DEAN SCHMALENSEE, DO YOU HAVE BEFORE YOU AT THE

        17  WITNESS STAND YOUR WRITTEN DIRECT TESTIMONY TOGETHER WITH

        18  THE APPENDICES TO THAT TESTIMONY?

        19  A.   YES, I DO.

        20  Q.   DO YOU AFFIRM THAT WRITTEN DIRECT TESTIMONY UNDER

        21  OATH NOW?

        22  A.   YES, I DO.

        23           MR. UROWSKY:  YOUR HONOR, IF I MAY, AT THIS TIME

        24  I WOULD LIKE TO MOVE INTO EVIDENCE DEFENSE EXHIBIT 2098,

        25  WHICH IS A SERIES OF ILLUSTRATIVE CHARTS, WHICH IS PART OF
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         1  DEAN SCHMALENSEE'S TESTIMONY.

         2           THE COURT:  WHO HAS DRAWN DEAN SCHMALENSEE FROM

         3  THE PLAINTIFFS' SIDE?

         4           MR. BOIES:  I WILL, YOUR HONOR.

         5           THE COURT:  ALL RIGHT.  MR. BOIES, ANY OBJECTION

         6  TO 2098?

         7           MR. BOIES:  I TAKE IT THESE ARE NOT BEING USED OR

         8  ADMITTED FOR THE TRUTH OF THE MATTER ASSERTED BUT MERELY

         9  AS ILLUSTRATIVE OF WHAT MR. SCHMALENSEE, OR DEAN

        10  SCHMALENSEE, SAYS?

        11           THE COURT:  I SUSPECT THEY'RE ADMITTED FOR THE

        12  TRUTH OF WHAT THEY PURPORT TO CONVEY.

        13           MR. UROWSKY:  THAT IS CORRECT, YOUR HONOR.

        14           MR. BOIES:  IN THAT CASE, YOUR HONOR, I OBJECT.

        15           MR. UROWSKY:  MAY I SUGGEST, YOUR HONOR, THAT WE

        16  OBSERVE THE PROCEDURE OF ADMITTING THEM SUBJECT TO A

        17  MOTION TO STRIKE AT THE CONCLUSION OF DEAN SCHMALENSEE'S

        18  TESTIMONY?

        19           THE COURT:  MR. BOIES?

        20           MR. BOIES:  WELL, YOUR HONOR, THERE ARE SOME THAT

        21  I THINK--

        22           THE COURT:  HE'S GOING TO AUTHENTICATE THEM AND

        23  HE'S GOING TO VOUCH FOR THEM.  WHY ARE THEY--

        24           MR. BOIES:  THIS IS BEING ADMITTED FOR THE TRUTH

        25  OF THE MATTER ASSERTED?
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         1           THE COURT:  LET ME SEE WHAT YOU'VE GOT THERE.

         2           (DOCUMENT HANDED TO THE COURT.)

         3           MR. UROWSKY:  I THINK YOU WILL FIND THAT IT IS

         4  INTENDED TO ILLUSTRATE A POINT.

         5           THE COURT:  IT DOES, AND IT SEEMS RATHER

         6  INNOCUOUS TO ME.

         7           MR. BOIES:  I THINK THAT'S PROBABLY RIGHT, YOUR

         8  HONOR.  MANY OF THESE ARE ALSO EXHIBITS THAT SIMPLY

         9  SUMMARIZE QUOTATIONS FROM OTHER PEOPLE.

        10           HERE IS ANOTHER EXAMPLE OF WHERE--WHAT THEY HAVE

        11  DONE IS THEY HAVE JUST TAKEN A LOT OF QUOTATIONS FROM

        12  PEOPLE AND ASSEMBLED IT ON A PICTURESQUE CHART.  I'M NOT

        13  SURE IT'S APPROPRIATE TO ADMIT SECONDARY SUMMARIES LIKE

        14  THIS FOR THE TRUTH OF THE MATTER ASSERTED.

        15           THE COURT:  IT'S REALLY SIMPLY THE FORMAT, I

        16  SUPPOSE.

        17           MR. BOIES:  WELL, I THINK IT'S MORE THAN THE

        18  FORMAT IN THE SENSE, YOUR HONOR, THAT I THINK SOME OF THE

        19  QUOTATIONS THEMSELVES ARE NOT ADMISSIBLE.  THAT IS, I

        20  DON'T THINK HE CAN GET AROUND THE FACT THAT SOME OF THESE

        21  QUOTATIONS ARE NOT ADMISSIBLE BY PUTTING THEM IN A

        22  DOCUMENT WHERE HE QUOTES THEM AND THEN ADMITS IT AS PART

        23  OF HIS EXPERT REPORT.

        24           THE COURT:  LORD KNOWS THERE IS ENOUGH QUOTATIONS

        25  IN THE GOVERNMENT'S CASE TO COUNTERBALANCE IT.
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         1           I'M GOING TO OVERRULE YOUR OBJECTION ABOUT 2098.

         2  I WILL CONSIDER MOTIONS TO STRIKE AT SOME LATER TIME WITH

         3  RESPECT TO ANY PARTICULAR CHARTS.

         4                                   (DEFENDANT'S EXHIBIT 2098

         5                                 WAS RECEIVED INTO EVIDENCE.)

         6           THE COURT:  HOW MANY OF THESE ARE THERE?

         7           MR. UROWSKY:  THERE ARE APPROXIMATELY, I THINK, A

         8  DOZEN IN THE TESTIMONY.

         9           THE COURT:  ALL RIGHT.

        10           MR. UROWSKY:  YOUR HONOR, THERE IS ONE FINAL

        11  POINT I OUGHT TO ALERT THE COURT TO, AND THAT IS THAT

        12  LATER ON IN HIS REDIRECT TESTIMONY, DEAN SCHMALENSEE WILL

        13  ADDRESS SOME OF THE ISSUES RELATING TO MICROSOFT PRICING

        14  THAT WERE ADDRESSED BY PROFESSOR FISHER IN HIS--

        15           THE COURT:  SO WE WILL HAVE ANOTHER CLOSED

        16  SESSION?

        17           MR. UROWSKY:  THAT IS LIKELY, BUT THAT WILL NOT

        18  OCCUR UNTIL REDIRECT.  I'M SIMPLY ALERTING THE COURT TO

        19  THE PROSPECT OF IT NOW.

        20           THE COURT:  FINE.  I APPRECIATE THAT.

        21           MR. UROWSKY:  THAT CONCLUDES THE DIRECT

        22  TESTIMONY, AND I THINK MR. BOIES MAY HAVE A QUESTION OR

        23  TWO FOR DEAN SCHMALENSEE.

        24           YOUR WITNESS, SIR.

        25                      CROSS-EXAMINATION
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         1  BY MR. BOIES:

         2  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

         3  A.   GOOD AFTERNOON, MR. BOIES.

         4  Q.   LET'S GET SOME HOUSEKEEPING MATTERS OUT OF THE WAY

         5  FIRST.

         6           HOW LONG HAVE YOU BEEN RETAINED BY MICROSOFT TO

         7  RENDER ECONOMIC ADVICE?

         8  A.   I HAVE WORKED FOR MICROSOFT INTERMITTENTLY SINCE

         9  1992.  I HAVE NOT BEEN ON ANY SORT OF FORMAL RETAINER

        10  ARRANGEMENT.

        11  Q.   COULD YOU IDENTIFY FOR THE RECORD THE MATTERS THAT

        12  YOU HAVE WORKED WITH MICROSOFT ON SINCE 1992.

        13  A.   PRIMARILY IT'S BEEN, TO PARAPHRASE PROFESSOR FISHER'S

        14  DESCRIPTION OF HIS IBM INVOLVEMENT, THIS ONE BIG MATTER

        15  BEGINNING WITH THE FTC INVESTIGATION, THEN ITS MOVEMENT TO

        16  THE DEPARTMENT OF JUSTICE, THE CONSENT DECREE, AND NOW

        17  THIS LITIGATION.

        18           I HAVE, IN ADDITION, WORKED RELATIVELY SMALL

        19  AMOUNTS OF TIME ON A NUMBER OF OTHER MATTERS.  MY FIRST

        20  CONTACT WITH MICROSOFT WAS A SEVERAL-HOUR MEETING ON THE

        21  FOX PRO ACQUISITION SOME TIME AGO.  AND I SHOULD SAY WHEN

        22  I CONSIDER THIS ONE BIG MATTER, THE CALDERA LITIGATION IN

        23  UTAH WHICH, IN EFFECT, GREW OUT OF THE DEPARTMENT OF

        24  JUSTICE AND FTC INVESTIGATIONS.  SO, IN ADDITION TO ALL OF

        25  THAT, THERE WAS THE FOX PRO, WHICH WAS A TWO-HOUR MEETING
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         1  OR SO; A CASE IN TEXAS, AN ALDERSON CASE IN WHICH I

         2  SUBMITTED AN AFFIDAVIT OR EXPERT REPORT; BRISTOL

         3  LITIGATION IN CONNECTICUT SOME TIME AGO, AND I BELIEVE

         4  THAT'S IT, RELATIVELY MINOR MATTERS EXCEPT FOR THIS ONE

         5  LARGE ONE.

         6  Q.   OKAY.  I TAKE IT THAT YOU WOULD AGREE THAT IT IS

         7  NORMAL FOR AN ECONOMIC EXPERT FROM TIME TO TIME TO BE

         8  RETAINED BY A FIRM TO RENDER ECONOMIC ADVICE OVER A SERIES

         9  OF MATTERS?

        10  A.   I DON'T HAVE WIDE EXPERIENCE.  IT'S HAPPENED TO ME IN

        11  THE CASE OF TWO CLIENTS, SO IT COMPORTS WITH MY NORM.

        12  Q.   AND YOU DON'T THINK THAT THAT--AND I DON'T THINK IT

        13  DOES--MAKE YOU MICROSOFT'S HOUSE ECONOMIC EXPERT, DO YOU,

        14  SIR?

        15  A.   NO.  I DON'T LIVE IN REDMOND.  I'M NOT ON RETAINER.

        16  I'M NOT ON SALARY.

        17  Q.   RIGHT.  AND I TAKE IT THAT YOU WOULD AGREE THAT

        18  EXPERTS RENDER ECONOMIC TESTIMONY THAT'S SOMETIMES

        19  ACCEPTED AND SOMETIMES REJECTED BY THE COURTS?

        20  A.   I--YES.

        21  Q.   AND YOU'VE HAD SOME OF YOUR ECONOMIC TESTIMONY

        22  ACCEPTED AND SOME OF YOUR ECONOMIC TESTIMONY REJECTED BY

        23  COURTS; CORRECT, SIR?

        24  A.   YES, AS I THINK HAVE ALL ECONOMISTS WHO HAVE

        25  TESTIFIED, THAT'S CORRECT.
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         1  Q.   I AGREE WITH THAT.

         2           NOW, TURNING TO SOMETHING A LITTLE MORE CENTRAL

         3  IN THIS CASE, YOU WERE ASKED TO DETERMINE, AMONG OTHER

         4  THINGS, WHETHER OR NOT, IN YOUR OPINION, MICROSOFT

         5  POSSESSED MONOPOLY POWER; CORRECT?

         6  A.   THAT'S CORRECT.

         7  Q.   AND WOULD YOU AGREE THAT MONOPOLY POWER IS ORDINARILY

         8  DEFINED BY ECONOMISTS AS THE POWER TO RAISE PRICES ABOVE

         9  COMPETITIVE LEVELS AND MAINTAIN THEM THERE WITHOUT LOSING

        10  AN UNACCEPTABLE AMOUNT OF SALES?

        11  A.   WELL, I THINK THAT'S A DEFINITION, MR. BOIES,

        12  PROPERLY OF MARKET POWER, WHICH ALMOST ALL FIRMS HAVE, TO

        13  RAISE PRICES SOMEWHAT--TO RAISE PRICES PROFITABLY SOMEWHAT

        14  ABOVE THE COMPETITIVE LEVEL.

        15           MONOPOLY POWER IS NORMALLY ASSOCIATED WITH A

        16  SUBSTANTIAL DIFFERENCE BETWEEN PRICES AND COMPETITIVE

        17  PRICES, AND WITH THE SUBSTANTIAL DURATION OF THAT

        18  CAPABILITY.

        19  Q.   HOW MUCH ABOVE COMPETITIVE PRICES DOES THE MONOPOLY

        20  PRICE HAVE TO BE IN ORDER TO BE MONOPOLY POWER RATHER THAN

        21  MARKET POWER?

        22  A.   THIS HAS NO BRIGHT-LINE ANSWER IN ECONOMICS.  IT IS A

        23  MATTER OF JUDGMENT.  A NUMBER OF AUTHORS HAVE EXPRESSED

        24  JUDGMENTS ON IT, BUT THERE IS--THERE IS NO TEST STRICTLY

        25  SPEAKING WITHIN THE ECONOMIC LITERATURE THAT DRAWS A SHARP
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         1  LINE.

         2  Q.   WOULD YOU AGREE, LEAVING WHAT OTHER ECONOMISTS MAY

         3  BELIEVE ASIDE FOR THE MOMENT, THAT YOUR VIEW IS THAT IT IS

         4  THE POWER TO RAISE PRICES SIGNIFICANTLY ABOVE COST WITHOUT

         5  SUFFERING AN UNACCEPTABLE LOSS OF SALES VOLUME?

         6  A.   WELL, IF I SAID THAT, I SLIPPED WITHOUT SAYING

         7  SOMETHING ABOUT DURATION.  I WOULD AGAIN ADD THE ISSUE OF

         8  DURATION.  IT'S QUITE POSSIBLE FOR A FIRM PARTICULARLY IN

         9  AN INTELLECTUAL PROPERTY INDUSTRY TO HAVE THAT CAPABILITY

        10  OVER THE SHORT RUN, BUT THE ISSUE IS IN THE LONG RUN.

        11  Q.   LET'S TRY TO AMEND THAT, THEN.

        12           WOULD YOU AGREE THAT THE MONOPOLY POWER IS THE

        13  POWER TO RAISE PRICES SIGNIFICANTLY ABOVE COST AND KEEP

        14  THEM THERE FOR A SIGNIFICANT PERIOD WITHOUT SUFFERING AN

        15  UNACCEPTABLE LOSS OF SALES VOLUME?

        16  A.   THAT'S, IF I UNDERSTAND THE WORDS CORRECTLY, A FAIRLY

        17  STANDARD DEFINITION.

        18  Q.   NOW, WOULD YOU ALSO AGREE THAT THE STANDARD WAY OF

        19  APPROACHING THAT QUESTION, THAT IS, THE QUESTION AS TO

        20  WHETHER A FIRM HAS MONOPOLY POWER, IS TO FIRST DEFINE A

        21  RELEVANT MARKET AND THEN LOOK AT WHAT THE SHARES OF THAT

        22  MARKET IS, AND THEN IF THE SHARE IS SUFFICIENTLY HIGH, TO

        23  LOOK AT CONDITIONS OF ENTRY?

        24  A.   THAT IS, AS PROFESSOR FISHER INDICATED IN HIS

        25  TESTIMONY, ONE APPROACH.  IT PROVIDES SOME INFORMATION.
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         1  MARKET SHARE, PARTICULARLY IN AREAS WHERE MARKET

         2  BOUNDARIES ARE DIFFICULT TO DRAW OR FLUID, IS NOT TERRIBLY

         3  INFORMATIVE.  THAT IS AN APPROACH.  IT IS USEFUL IN SOME

         4  CIRCUMSTANCES.

         5  Q.   WELL, MORE THAN BEING AN APPROACH, WOULD YOU AGREE

         6  THAT THAT IS THE TRADITIONAL AND MOST COMMON APPROACH?

         7  A.   I HAVEN'T DONE A SURVEY.  I HAVE, OF COURSE, WRITTEN

         8  ON ITS UTILITY FOR THE LAST 20 YEARS OR SO, AND THERE ARE

         9  SOME CIRCUMSTANCES IN WHICH IT IS NOT PARTICULARLY

        10  INFORMATIVE, AS PROFESSOR FISHER HAS SAID, AND SOME WHERE

        11  IT IS.

        12           IT IS AN APPROACH THAT HAS BEEN USED FOR A LONG

        13  TIME.

        14  Q.   LET ME PUT BEFORE YOU AND OFFER IN EVIDENCE

        15  PLAINTIFFS' EXHIBIT 1526, WHICH ARE EXCERPTS FROM

        16  TESTIMONY THAT YOU GAVE IN THE BRISTOL CASE THAT YOU

        17  REFERRED TO.

        18           AND I WOULD OFFER THIS CONSISTENT WITH THE RULE

        19  THAT WE HAVE APPLIED BEFORE, WHICH IS IF THERE ARE ANY

        20  ADDITIONAL PAGES THAT EITHER SIDE WISHES TO ADD, THEY MAY

        21  BE ADDED.

        22           MR. UROWSKY:  THERE IS NO OBJECTION.

        23           THE COURT:  GOVERNMENT'S EXHIBIT 1526 IS

        24  ADMITTED.

        25                         (GOVERNMENT'S EXHIBIT 1526 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. BOIES:

         3  Q.   LET ME DIRECT YOUR ATTENTION TO PAGE 541 OF THE

         4  TRANSCRIPT, AND PARTICULARLY THE QUESTION AND ANSWER AT

         5  LINES 11 THROUGH 19, (READING):

         6                "QUESTION:  HOW DOES AN ECONOMIST SUCH AS

         7           YOURSELF GO ABOUT DETERMINING WHETHER A SELLER OF

         8           A PRODUCT HAS MONOPOLY POWER IN A GIVEN PRODUCT

         9           MARKET?

        10                ANSWER:  THERE ARE A NUMBER OF APPROACHES

        11           DEPENDING ON THE AVAILABILITY OF DATA.  THE

        12           TRADITIONAL AND MOST COMMON APPROACH IS AN

        13           INSTANCE WHERE ONE CAN DEFINE THE RELEVANT MARKET

        14           IN THE ANTITRUST SENSE, TO FIRST LOOK AT SHARES

        15           OF THAT MARKET, AND THEN IF SHARES ARE LARGE, TO

        16           MOVE ON TO CONSIDER CONDITIONS OF ENTRY."

        17           DO YOU SEE THAT, SIR?

        18  A.   YES, AND I THINK THERE IS A TYPO IN LINE 16.  I THINK

        19  IT SHOULD SAY "THE TRADITIONAL AND MOST COMMON APPROACH

        20  `IN' AN INSTANCE WHERE ONE CAN" AND SO ON AND SO FORTH.

        21           MR. BOIES:  OKAY.

        22           THE COURT:  I DON'T HAVE 541 OF MY EXCERPT OF HIS

        23  TESTIMONY.

        24           MR. BOIES:  I APOLOGIZE, YOUR HONOR.  THAT IS THE

        25  ONE COPY THAT I WISH WE'D ADDED IN.
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         1           (DOCUMENT HANDED TO THE COURT.)

         2           THE COURT:  ALL RIGHT, 541.  I'M GO TO ASK TO YOU

         3  DO THAT SERIES OF QUESTIONS AGAIN.

         4  BY MR. BOIES:

         5  Q.   YES.  LET ME DIRECT YOUR ATTENTION, DEAN SCHMALENSEE

         6  TO PAGE 541 AND LINES 11 THROUGH 19, AND THE QUESTION AND

         7  ANSWER THERE, WHICH I WILL READ WITH THE TYPOGRAPHICAL

         8  CORRECTION THAT YOU GAVE ME EARLIER, (READING):

         9                "QUESTION:  HOW DOES AN ECONOMIST SUCH AS

        10           YOURSELF GO ABOUT DETERMINING WHETHER A SELLER OF

        11           A PRODUCT HAS MONOPOLY POWER IN A GIVEN PRODUCT

        12           MARKET?

        13                ANSWER:  THERE ARE A NUMBER OF APPROACHES

        14           DEPENDING ON THE AVAILABILITY OF DATA.  THE

        15           TRADITIONAL AND MOST COMMON APPROACH IN AN

        16           INSTANCE WHERE ONE CAN DEFINE A RELEVANT MARKET

        17           IN THE ANTITRUST SENSE, TO FIRST LOOK AT SHARES

        18           OF THAT MARKET AND THEN IF SHARES ARE LARGE, TO

        19           MOVE ON TO CONSIDER CONDITIONS OF ENTRY."

        20           NOW, RECOGNIZING THAT THERE MAY BE CASES IN WHICH

        21  YOU WANT TO TAKE A DIFFERENT APPROACH, WOULD YOU AGREE

        22  THAT THE TRADITIONAL AND MOST COMMON APPROACH IS THE

        23  APPROACH THAT YOU HAVE IDENTIFIED HERE?

        24  A.   WHEN, AS THAT INDICATES, ONE CAN DEFINE A RELEVANT

        25  MARKET IN AN ANTITRUST SENSE, YES.
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         1  Q.   AND DO YOU BELIEVE THAT YOU CAN DEFINE A RELEVANT

         2  MARKET IN AN ANTITRUST SENSE IN THIS CASE, SIR?

         3  A.   I THINK, TO ADDRESS THE ISSUES THE PLAINTIFFS HAVE

         4  RAISED IN THIS CASE, WHICH HAVE TO DO WITH PLATFORM

         5  COMPETITION, THE MARKET DEFINITION IS PARTICULARLY

         6  DIFFICULT.  THE MARKETS OFFERED BY PLAINTIFFS AREN'T

         7  USEFUL ANALYTICALLY AND HAVEN'T BEEN USED IN--BY

         8  PLAINTIFFS' ECONOMISTS IN ANALYZING PLATFORM COMPETITION.

         9           PLATFORMS IS A VERY NONTRADITIONAL MARKET, AND I

        10  HAVE A HARD TIME TREATING IT AS A TRADITIONAL ANTITRUST

        11  MARKET.  THEREFORE, FOR REASONS I HAVE DISCUSSED IN MY

        12  DIRECT TESTIMONY, I DON'T THINK THIS IS AN INSTANCE WHERE

        13  ONE CAN USEFULLY PROCEED IN THAT FASHION.

        14  Q.   WHEN DID YOU CONCLUDE THAT YOU WERE NOT GOING TO BE

        15  ABLE TO USEFULLY DEFINE A RELEVANT MARKET IN THIS CASE?

        16  A.   I THINK IT BECAME PRETTY CLEAR PRETTY QUICKLY TO ME

        17  WHEN I READ, CERTAINLY, THE AFFIDAVITS OR STATEMENTS, OR

        18  WHATEVER THEY WERE, BY PLAINTIFFS' ECONOMISTS IN

        19  CONNECTION WITH THE PROCEEDINGS LAST MAY, THAT THE WHOLE

        20  ARGUMENT WAS ABOUT COMPETITION TO BE THE PLATFORM,

        21  COMPETITION AMONG PLATFORMS, AND THE MARKET DEFINITIONS

        22  DID NOT COINCIDE WITH THE ARENA IN WHICH COMPETITION WAS

        23  TAKING PLACE.  THAT DIDN'T MAKE SENSE.

        24           MOREOVER, COMPETITION INVOLVING OPERATING SYSTEMS

        25  AS PLATFORMS AND MIDDLEWARE AS PLATFORMS WAS GOING TO LEAD

                                                           26

         1  ONE TO DEFINE A MARKET, IF ONE WERE TO GO DOWN THAT ROAD,

         2  THAT INCLUDED APPLES AND ORANGES, THAT INCLUDED JAVA AND

         3  WINDOWS.  THOSE ARE SUBSTITUTES FOR THE PURPOSES OF

         4  PLATFORMS, BUT THEY ARE RATHER DIFFERENT CREATURES.  SO,

         5  YOU KNOW, AS SOON AS THE ISSUES WERE LAID OUT, THIS JUST

         6  DID NOT SEEM TO BE AN ARENA IN WHICH THAT TRADITIONAL

         7  APPROACH WAS GOING TO WORK.

         8  Q.   YOU UNDERSTOOD, DID YOU NOT, SIR, THAT PLAINTIFFS'

         9  ECONOMISTS DEFINED AS A RELEVANT MARKET THE MARKET FOR

        10  PERSONAL COMPUTER OPERATING SYSTEMS?

        11  A.   RUNNING ON INTEL CHIPS, I THINK, I THINK WAS THE

        12  ORIGINAL DEFINITION.

        13  Q.   AND YOU UNDERSTOOD THAT?

        14  A.   I READ IT IN THEIR FILINGS, YES.

        15  Q.   AND DID YOU MAKE AN ASSESSMENT AS TO WHETHER THAT WAS

        16  A RELEVANT MARKET FOR ANTITRUST PURPOSES?

        17  A.   WELL, AS I SAY TO STUDENTS AT THE FIRST DAY OF AN

        18  INDUSTRIAL ORGANIZATION CLASS, THE PURPOSE OF DEFINING A

        19  MARKET IS TO ANSWER A QUESTION.  I CAN IMAGINE QUESTIONS

        20  FOR WHICH THAT MIGHT BE A RELEVANT MARKET OR I SUPPOSE

        21  THERE ARE QUESTIONS.  THE ONES RAISED IN THIS LITIGATION

        22  PRIMARILY ARE NOT OF THAT SORT.

        23  Q.   LET ME TRY TO PUT MY QUESTION A LITTLE CLEARER.

        24           YOU UNDERSTOOD THAT THE PLAINTIFFS HAD DEFINED A

        25  PC OPERATING SYSTEM MARKET.  DID YOU DETERMINE WHETHER
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         1  THAT WAS OR WAS NOT A RELEVANT MARKET?

         2  A.   RELEVANT FOR ANALYSIS OF WHAT QUESTION?

         3  Q.   WELL, DEAN SCHMALENSEE, MY FIRST QUESTION IS WHETHER

         4  YOU MADE THAT DETERMINATION.  IF YOU MADE THAT

         5  DETERMINATION, I WILL ASK YOU WHAT THE PURPOSE WAS, BUT IF

         6  YOU DIDN'T MAKE THAT DETERMINATION FOR ANY PURPOSE, WE CAN

         7  THEN MOVE ON.

         8  A.   I, AS I BEGAN TO STRUCTURE THE ANALYSIS OVER THE

         9  SUMMER, DIDN'T FEEL AND DIDN'T SEE ANY PARTICULAR PURPOSE

        10  TO INVESTIGATING THAT ISSUE, AND I DID NOT.  I FOCUSED ON

        11  WHAT HAPPENED IN THE MARKETPLACE, WHAT WAS DONE, WHAT THE

        12  EFFECTS WERE.

        13  Q.   SO YOU DID NOT INVESTIGATE AND DID NOT FEEL A NEED TO

        14  INVESTIGATE WHETHER THERE WAS OR WAS NOT A PC OPERATING

        15  SYSTEM MARKET; IS THAT YOUR TESTIMONY?

        16  A.   THAT'S MY TESTIMONY, THAT THAT MARKET IS NOT RELEVANT

        17  OR NECESSARY TO ANSWER THE QUESTIONS POSED, MOST OF THE

        18  QUESTIONS POSED--NO, THE QUESTIONS POSED, PERIOD.

        19  Q.   OR ANY OF THE QUESTIONS POSED, I TAKE IT YOU'RE

        20  SAYING.

        21  A.   RIGHT.  ONE CAN ADDRESS, FOR INSTANCE, THE ISSUE OF

        22  MONOPOLY POWER, WHICH YOU RAISED EARLIER, WITHOUT

        23  PERFORMING THAT EXERCISE, AND I ATTEMPTED TO, AND AS

        24  PROFESSOR FISHER HAS INDICATED, THERE ARE CIRCUMSTANCES

        25  WHEN ONE DOESN'T WANT TO DEFINE A MARKET; ONE WANTS TO
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         1  ADDRESS IT DIRECTLY.

         2  Q.   YOU DID UNDERSTAND THAT PROFESSOR FISHER IN THIS CASE

         3  DEFINED "RELEVANT MARKET," DID YOU NOT, SIR?

         4  A.   YES.

         5  Q.   NOW, YOU SAY THAT YOU DID NOT THINK IT WAS USEFUL TO

         6  INVESTIGATE WHETHER THE RELEVANT MARKET THAT PROFESSOR

         7  FISHER DEFINED WAS, IN FACT, A RELEVANT MARKET.

         8           DID YOU FEEL IT WAS USEFUL TO SEE IF THERE WAS A

         9  DIFFERENT MARKET THAT YOU THOUGHT WAS RELEVANT?

        10  A.   WELL, AS I'VE JUST INDICATED, AND AS WE DISCUSSED AT

        11  GREAT LENGTH, OF COURSE, DURING MY DEPOSITION, I DIDN'T

        12  SEE A WAY TO PROCEED IN THE MARKET DEFINITION, MARKET

        13  SHARE APPROACH THAT WAS USEFUL HERE BECAUSE THE

        14  ALLEGATIONS INVOLVED COMPETITION BETWEEN RATHER DIFFERENT

        15  ENTITIES IN--OR TO BECOME PLATFORMS, TO BECOME LEADING

        16  PLATFORMS, DRAWING A CIRCLE THAT WOULD INCLUDE THOSE

        17  ENTITIES ALLEGEDLY IN TECHNOLOGICAL COMPETITION HERE, AND

        18  IN FACT ACTUALLY IN COMPETITION HERE, DIDN'T SEEM TO GIVE

        19  ME ANYTHING THAT SEEMED TO BE CALLED A MARKET, AND YET,

        20  AND YET I THINK THERE IS UNDISPUTED EVIDENCE OF

        21  COMPETITION, SO IT JUST SIMPLY DIDN'T APPEAR USEFUL, AS I

        22  SAID.

        23  Q.   NOW, YOU SAID A MOMENT AGO THAT THE CALDERA CASE WAS

        24  VERY RELATED TO THIS CASE.  YOU ARE DEFINING A RELEVANT

        25  MARKET IN THAT CASE, ARE YOU NOT, SIR?
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         1  A.   LET'S BE CLEAR.  I SAID IT'S RELATED TO THIS WHOLE

         2  SERIES OF ACTIVITIES.  IT, IN FACT, IS CONCERNED WITH DOS;

         3  IT'S CONCERNED WITH PC DOS.  FOR PURPOSES OF CONSIDERING

         4  THE ISSUES RAISED THERE, I BELIEVE IT IS USEFUL.  IT

         5  INVOLVES COMPETITION ALLEGEDLY BETWEEN DR-DOS AND

         6  MICROSOFT DOS, MS-DOS.  THE SPHERE THERE IS COMPETITION

         7  BETWEEN MORE OR LESS SIMILAR PRODUCTS.  IT'S NOT THE SAME

         8  SET OF ISSUES HERE.

         9  Q.   AND IN THE CALDERA CASE--WHERE YOU'RE AN EXPERT FOR

        10  MICROSOFT; CORRECT, SIR?

        11  A.   THAT'S CORRECT.

        12  Q.   --YOU ARE DEFINING A RELEVANT MARKET FOR DESKTOP

        13  OPERATING SYSTEMS; CORRECT, SIR?

        14  A.   THAT'S CORRECT.

        15  Q.   AND YOU UNDERSTAND THAT ONE OF THE ALLEGATIONS IN THE

        16  CALDERA CASE IS THAT MICROSOFT HAS MONOPOLIZED THE DESKTOP

        17  OPERATING SYSTEM MARKET; CORRECT, SIR?

        18  A.   THAT ACTIONS TAKEN BY MICROSOFT AROUND 1990, '91, AND

        19  THEN MOVING INTO THE EARLY NINETIES, HAD THAT EFFECT.

        20  THAT'S THE ALLEGATION.  THAT'S THE ARENA WITHIN WHICH THE

        21  COMPETITION OCCURRED.  THAT'S A NATURAL MARKET DEFINITION

        22  FOR THAT CASE, FOR THOSE RATHER DIFFERENT ALLEGATIONS.

        23  Q.   NOW, YOU UNDERSTAND IN THIS CASE THE PLAINTIFFS ALSO

        24  ALLEGE THAT MICROSOFT HAS MONOPOLIZED, AMONG OTHER THINGS,

        25  THE DESKTOP OPERATING SYSTEM MARKET; CORRECT, SIR?
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         1  A.   THAT'S CORRECT.

         2  Q.   AND YOU UNDERSTAND THAT THE PLAINTIFFS ALLEGE THAT

         3  MICROSOFT HAS ENGAGED IN A NUMBER OF ACTS THAT ARE

         4  DESIGNED TO PRESERVE WHAT THE PLAINTIFFS SAY IS

         5  MICROSOFT'S MONOPOLY IN THAT MARKET; CORRECT, SIR?

         6  A.   CORRECT.

         7  Q.   AND IS IT YOUR TESTIMONY THAT YOU HAVE NOT MADE ANY

         8  EFFORT TO CALCULATE WHAT MICROSOFT'S MARKET SHARE HAS BEEN

         9  OF THAT ALLEGED MARKET?

        10  A.   MR. BOIES, PLAINTIFFS' ECONOMISTS HAVE CALCULATED THE

        11  SHARE NOT OF THE MARKET YOU JUST DESCRIBED, OF COURSE, BUT

        12  OF INTEL DESKTOP OPERATING SYSTEMS OPERATING ON INTEL

        13  CHIPS, SO I HAVE SEEN THOSE CALCULATIONS.  I SAW THEM IN

        14  MAY.  I HAVE NOT SOUGHT TO REPLICATE THEM.

        15           AS I SAY, THE COMPETITION THAT'S ALLEGED HERE IS

        16  THAT MICROSOFT HAS MONOPOLY POWER.  THAT CAN BE ADDRESSED

        17  IN OTHER WAYS.  I THINK IT'S MOST USEFUL TO ADDRESS IT IN

        18  OTHER WAYS, AND I HAVE DONE SO.

        19  Q.   DO YOU THINK THAT IT IS AT ALL USEFUL IN ASSESSING

        20  WHETHER MICROSOFT HAS MONOPOLY POWER OVER THE PC OPERATING

        21  SYSTEMS MARKET TO KNOW WHAT MICROSOFT'S SHARE IS OF THAT

        22  MARKET AND WHAT CHANGES IN THE SHARE HAVE OCCURRED OVER

        23  TIME?

        24  A.   WELL, YOU'RE USING "MARKET" AS IF WE AGREE THAT THAT

        25  IS A RELEVANT MARKET HERE, AND I SIMPLY DON'T.  I DON'T
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         1  THINK IT MAKES SENSE TO DEFINE A MARKET THAT DOESN'T

         2  INCLUDE THE COMPETITORS THAT ARE ALLEGED TO BE MAJOR

         3  THREATS TO MICROSOFT, TO DEFINE A MARKET THAT EXCLUDES

         4  THEM, BY DEFINITION, AND THEN TRY TO ANALYZE COMPETITION

         5  THAT INVOLVES THEM.  IT JUST MAKES NO SENSE ANALYTICALLY.

         6           AND AS I SAY, MOST OF THE TESTIMONY BY

         7  PLAINTIFFS' ECONOMISTS IN THIS CASE, THE TESTIMONY ON THE

         8  STAND HAS BEEN ABOUT PLATFORMS AND ABOUT COMPETITION

         9  TO--AND THAT'S THE ARENA FOR ANALYSIS, FRANKLY.  IT JUST

        10  MAKES NO SENSE TO PROCEED IN THE OTHER FASHION, SO I HAVE

        11  NOT DONE SO.

        12  Q.   YOU RECOGNIZE THERE IS SUCH A THING AS A PC OR

        13  DESKTOP OPERATING SYSTEM MARKET, BECAUSE THAT'S WHAT

        14  YOU--YOU DEFINED SUCH A MARKET IN CALDERA; CORRECT, SIR?

        15  A.   IN CALDERA, WE ARE DEALING WITH COMPETITION BEFORE

        16  THE EMERGENCE OF JAVA, BEFORE THE EMERGENCE OF NETSCAPE.

        17           CALDERA DEALS WITH COMPETITION BETWEEN DESKTOP PC

        18  OPERATING SYSTEMS.  FOR THE PURPOSE OF ANALYZING THAT CASE

        19  ON THOSE FACTS IN THAT TIME PERIOD, THAT IS A RELEVANT

        20  ENTITY TO CONSIDER; HERE, IT IS NOT.

        21  Q.   DID THE DEVELOPMENT OF JAVA AND THE NETSCAPE BROWSER

        22  CHANGE THE DESKTOP OPERATING SYSTEM MARKET?

        23  A.   IT CHANGED THE NATURE OF COMPETITION FACED BY

        24  MICROSOFT.  IN ORDER--

        25  Q.   IN WHAT WAY, SIR?

                                                           32

         1  A.   CAN I FINISH?

         2  Q.   CERTAINLY.

         3  A.   IN ORDER TO ANALYZE THAT CHANGED COMPETITIVE

         4  LANDSCAPE, ONE NEEDS TO LOOK AT A DIFFERENT COLLECTION OF

         5  ENTITIES.  TO SAY THAT SUN IS NOT A COMPETITOR OF

         6  MICROSOFT IN ANY SENSE BECAUSE SUN DOES NOT MAKE A DESKTOP

         7  OPERATING SYSTEM, SEEMS TO ME AT ODDS WITH EVERYTHING I

         8  HAVE READ IN THIS CASE.  THAT IS WHAT IS IMPLIED BY THE

         9  DEFINITION OFFERED BY PLAINTIFFS' ECONOMISTS.

        10           MOREOVER, THEY ARGUE NOT ONLY ARE THEY NOT IN THE

        11  MARKET, THEY ARE KEPT OUT BY HIGH BARRIERS TO ENTRY, AND

        12  YET AT THE SAME TIME, THEY'RE A MAJOR COMPETITIVE THREAT.

        13  I JUST DON'T--I DON'T THINK THAT'S A USEFUL WAY TO

        14  ANALYZE.  IN FACT, THEY ARE A COMPETITOR, AND THERE IS

        15  RIVALRY BETWEEN THEM.  ALL OF THE DOCUMENTS MAKE REFERENCE

        16  TO IT.  AND TO SAY THEY'RE OUT OF THE MARKET SEEMS

        17  ILLOGICAL.

        18  Q.   SO YOU SAY, I TAKE IT, THAT IN YOUR OPINION, BASED ON

        19  YOUR REVIEW, NETSCAPE IS A COMPETITOR OF MICROSOFT IN

        20  SUPPLYING PC OPERATING SYSTEMS; IS THAT RIGHT?

        21  A.   NO.

        22  Q.   OH.

        23  A.   NETSCAPE WAS VIEWED AS AN IMPORTANT POTENTIAL

        24  COMPETITOR OF MICROSOFT IN COMPETITION TO BE A PLATFORM

        25  USED BY CONSUMERS TO WHICH INDEPENDENT SOFTWARE VENDORS
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         1  WOULD WRITE.  THAT SEEMS TO BE ABSOLUTELY CLEAR.

         2           THEY WERE, OF COURSE, NOT PRODUCING DESKTOP

         3  OPERATING SYSTEMS, WHICH IS WHY SAYING THE MARKET IS

         4  DESKTOP OPERATING SYSTEMS, NETSCAPE IS AN IMPORTANT

         5  COMPETITOR EVEN THOUGH THEY'RE NOT IN THE MARKET JUST

         6  SEEMS ILLOGICAL AND IS CERTAINLY NOT ANALYTICALLY USEFUL.

         7  Q.   WELL, YOU'RE AWARE, ARE YOU NOT, OF WHAT IS CALLED

         8  "MIDDLEWARE"?

         9  A.   OF COURSE.

        10  Q.   AND IS THE NETSCAPE BROWSER MIDDLEWARE?

        11  A.   THE NETSCAPE BROWSER COULD BE MIDDLEWARE, AND IN SOME

        12  SENSES IS.  IT COULD BE MIDDLEWARE IF IT EXPOSED A SET OF

        13  API'S TO WHICH ISV'S WOULD WRITE.  AND TO THE EXTENT THAT

        14  ISV'S WRITE TO THE JAVA VIRTUAL MACHINE DISTRIBUTED BY

        15  NETWARE, IT FUNCTIONS AS MIDDLEWARE--BY NETSCAPE, IT

        16  FUNCTIONS AS MIDDLEWARE.

        17  Q.   SO THE JAVA VIRTUAL MACHINE OR THE NETSCAPE BROWSER,

        18  TO THE EXTENT THAT THEY HAVE API'S TO WHICH ISV'S WILL

        19  WRITE, FUNCTION AS MIDDLEWARE; IS THAT CORRECT?

        20  A.   YES.

        21  Q.   NOW, DO YOU UNDERSTAND THAT MIDDLEWARE CAN OFFER A,

        22  AS YOU DESCRIBE IT, PLATFORM THREAT TO MICROSOFT BECAUSE

        23  IF ISV'S WRITE TO JAVA OR THE NETSCAPE BROWSER, THOSE

        24  APPLICATIONS CAN BE USED ON OPERATING SYSTEMS OTHER THAN

        25  MICROSOFT?
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         1  A.   IF ISV'S WRITE PURE JAVA THAT CAN BE USED ON

         2  OPERATING SYSTEMS OTHER THAN MICROSOFT AND IF ISV'S WRITE

         3  TO API'S THAT NETSCAPE NAVIGATOR OR COMMUNICATOR EXPOSE

         4  ACROSS A RANGE OF PLATFORMS, THEN THOSE APPLICATIONS CAN

         5  BE RUN CROSS-PLATFORM.  WRITE ONLY TO THOSE, YEAH.

         6  Q.   AND WOULD YOU AGREE THAT IF APPLICATIONS ARE WRITTEN

         7  CROSS-PLATFORM SO THAT THOSE APPLICATIONS CAN BE USED ON A

         8  NUMBER OF DIFFERENT OPERATING SYSTEMS, THAT THAT IS A

         9  COMPETITIVE THREAT TO MICROSOFT?

        10  A.   I HAVEN'T DENIED THAT.  I THINK THAT'S--YOU CAN CALL

        11  IT THREAT.  YOU CAN YOU CALL IT CHALLENGE.  THAT IS

        12  PLATFORM COMPETITION.  ABSOLUTELY RIGHT.

        13  Q.   I WASN'T SUGGESTING THAT YOU HAD DENIED IT.  I WAS

        14  JUST TRYING TO GET AGREEMENT.

        15  A.   OKAY.

        16  Q.   OKAY.

        17  A.   AND I'M NOT TRYING TO STRUGGLE HERE ANY MORE THAN

        18  NECESSARY.

        19  Q.   WE BOTH HAVE BEEN THROUGH THIS BEFORE.

        20  A.   YES.

        21  Q.   NOW, DO YOU ACCEPT THAT A COMPANY MAY BE A

        22  COMPETITIVE THREAT BECAUSE IT PRODUCES MIDDLEWARE BUT NOT

        23  BE A POTENTIAL ENTRANT INTO THE OPERATING SYSTEM MARKET?

        24  A.   WELL, YOU KEEP USING THE TERM "MARKET," AND I'M NOT

        25  SURE HOW IT'S USEFUL HERE BUT I BELIEVE--
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         1  Q.   LET ME AMEND THAT.  LET ME AMEND THAT JUST SO WE

         2  DON'T GET HUNG UP ON WORDS.  ALL RIGHT?

         3           MICROSOFT SUPPLIES PC OPERATING SYSTEMS; CORRECT?

         4  A.   MY UNDERSTANDING, YES.

         5  Q.   AND DO YOU UNDERSTAND THAT A SUPPLIER OF MIDDLEWARE,

         6  LIKE NETSCAPE OR SUN, COULD BE A COMPETITIVE THREAT TO

         7  MICROSOFT BECAUSE OF THE CIRCUMSTANCES OF MIDDLEWARE THAT

         8  YOU DESCRIBED OF CREATING CROSS-PLATFORM APPLICATIONS,

         9  EVEN THOUGH THAT COMPANY WAS NOT A POTENTIAL ENTRANT INTO

        10  THE BUSINESS OF SUPPLYING OPERATING SYSTEMS THAT WOULD

        11  COMPETE WITH MICROSOFT?

        12  A.   PRECISELY.  AND IT WOULD ALSO BE A THREAT TO THE

        13  VALUE OF THE INTELLECTUAL PROPERTY THAT APPLE OWNS FOR

        14  EXACTLY THE SAME REASON.

        15  Q.   OKAY.  NOW, WHAT I WANT TO TRY TO DO IS TO RECOGNIZE,

        16  EXPLICITLY, THAT THERE IS A DIFFERENCE BETWEEN BEING A

        17  SUPPLIER OF MIDDLEWARE THAT IS A COMPETITIVE THREAT AND

        18  BEING A POTENTIAL ENTRANT INTO THE SUPPLY OF OPERATING

        19  SYSTEMS.

        20           WE AGREE THAT THERE IS A DIFFERENCE BETWEEN THOSE

        21  TWO; CORRECT?

        22  A.   CORRECT.

        23  Q.   DOES THE FACT THAT MIDDLEWARE POSES A COMPETITIVE

        24  THREAT IN THE SENSE THAT IT CAN CREATE CROSS-PLATFORM

        25  APPLICATIONS MEAN THAT A SUPPLIER OF SUCH MIDDLEWARE
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         1  SHOULD, IN YOUR VIEW, BE INCLUDED IN THE RELEVANT MARKET

         2  EVEN IF THEY WERE NOT A POTENTIAL SUPPLIER OF OPERATING

         3  SYSTEMS?

         4  A.   WELL, THIS IS THE PROBLEM WITH MARKET DEFINITION IN

         5  AN INDUSTRY LIKE THIS WHERE THE BOUNDARIES SHIFT AND WHERE

         6  THE NATURE OF COMPETITION SOMETIMES SURPRISES.

         7           YOU KEEP WANTING TO DO A MARKET.  I KEEP WANTING

         8  JUST TO LOOK AT COMPETITION.

         9           I'M NOT SURE--THEY'RE NOT A POTENTIAL ENTRANT IN

        10  OPERATING SYSTEMS, THEY ARE ACTUAL OR POTENTIAL

        11  COMPETITORS TO BE PLATFORMS.  I THINK THAT IS A FULL

        12  DESCRIPTION AS FAR AS I CAN TELL, AND I'M NOT SURE WHAT

        13  ELSE IS ADDED BY THE WORDS IN YOUR QUESTION.

        14  Q.   WELL, SIR, ISN'T IT A TRADITIONAL AND CONVENTIONAL

        15  APPROACH TO TRY TO DEFINE A MARKET, FIGURE OUT MARKET

        16  SHARES, LOOK AT POTENTIAL ENTRANTS--I'M NOT SUGGESTING FOR

        17  A MOMENT THAT POTENTIAL ENTRANTS AREN'T IMPORTANT TO THE

        18  ECONOMIC ANALYSIS--BUT THE MERE FACT THAT THERE ARE

        19  POTENTIAL ENTRANTS OR THAT THERE ARE THREATS OUTSIDE A

        20  MARKET DOESN'T MEAN THAT YOU DON'T DEFINE A MARKET AT ALL,

        21  DOES IT?

        22  A.   IF WHAT YOU'RE STUDYING IS THE COMPETITIVE

        23  INTERACTIONS WITH THE THREATS OUTSIDE THE MARKET, IT DOES

        24  MEAN DEFINING A MARKET AS NOT PARTICULARLY USEFUL THAT

        25  EXCLUDES THOSE THREATS, EVEN THOUGH THEY ARE NOT POTENTIAL
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         1  ENTRANTS.

         2           AND SECOND, I THINK--I MEAN, THERE ARE NO DOUBT

         3  OTHER INSTANCES OF THIS KIND OF COMPETITION, PLATFORM

         4  COMPETITION, TECHNOLOGICAL COMPETITION, PARADIGM SHIFTS AS

         5  THE PHRASE WAS USED, THOSE KINDS OF ACTUAL OR POTENTIAL

         6  TECHNOLOGICAL DISCONTINUITIES ARE PRECISELY THE CASES IN

         7  WHICH DEFINING MARKETS ARE NOT USEFUL BECAUSE THEY

         8  REPRESENT THE POTENTIAL OF A CHANGE IN THE CHARACTER OF

         9  COMPETITION, AND IN THOSE CIRCUMSTANCES YOU OUGHT TO LOOK

        10  AT WHAT'S GOING ON IN THE FACE WITHOUT TRYING TO DRAW

        11  ARBITRARY BOUNDARIES AROUND PARTS OF IT.

        12  Q.   WELL, SIR, IS IT YOUR TESTIMONY THAT TRYING TO FIGURE

        13  OUT WHAT THE MARKET SHARE IS IN THE OPERATING SYSTEM

        14  BUSINESS, TO AVOID THE USE OF THE WORD "MARKET" IS JUST

        15  WHOLLY IRRELEVANT TO YOUR ANALYSIS?

        16  A.   I HAVE NOT SEEN A PURPOSE FOR WHICH IT'S RELEVANT.

        17           AS I SAID, IF THERE IS AN ISSUE HERE AS REGARDS

        18  THE VALUE OF MICROSOFT'S INTELLECTUAL PROPERTY, IT APPLIES

        19  EQUALLY WELL TO APPLE.  KNOWING THAT APPLE HAS A HUNDRED

        20  PERCENT SHARE ON APPLE COMPUTERS ADDS NOTHING TO MY

        21  ANALYSIS THAT I CAN THINK OF, AND I JUST DON'T SEE IT'S

        22  INFORMATIVE IN THE CASE OF THE INTEL PLATFORM EITHER.

        23  Q.   WELL, JUST TO CLARIFY THAT LAST ANSWER, YOU

        24  UNDERSTAND THAT THERE IS A SIGNIFICANT DIFFERENCE BETWEEN

        25  THE APPLE OPERATING SYSTEM AND THE MICROSOFT OPERATING
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         1  SYSTEM IN THAT THE APPLE OPERATING SYSTEM IS USED BY APPLE

         2  ITSELF VIRTUALLY EXCLUSIVELY, AND THAT THE MICROSOFT

         3  OPERATING SYSTEM IS SOLD TO OEM'S.  YOU DO UNDERSTAND

         4  THAT, DO YOU NOT, SIR?

         5  A.   THAT'S A DIFFERENCE, BUT CROSS-PLATFORM APPLICATIONS

         6  OF--AND THE VISION THAT AT SOME STAGES MARC ANDREESSEN

         7  ENUNCIATED THAT JAVA MIGHT HAVE THE POTENTIAL OR NETSCAPE

         8  MIGHT HAVE THE POTENTIAL TO REDUCE WINDOWS TO A POORLY

         9  DEBUGGED SET OF DEVICE DRIVERS WOULD APPLY JUST AS WELL TO

        10  APPLE.

        11           AND APPLE HAS INTELLECTUAL PROPERTY OF SOME

        12  VALUE.

        13  Q.   ARE YOU SAYING THAT YOU THINK THAT APPLE WAS

        14  THREATENED BY CROSS-PLATFORM MIDDLEWARE?

        15  A.   THE VALUE OF THE INTELLECTUAL PROPERTY IN THE MAC

        16  OPERATING SYSTEM WOULD BE REDUCED BY CROSS-PLATFORM

        17  OPERATION--CROSS-PLATFORM APPLICATIONS.

        18           THE WHOLE VISION WAS TO REDUCE THE VALUE OF

        19  OPERATING SYSTEMS AND TO REDUCE THEIR DIFFERENTIATING

        20  QUALITY.  APPLE HAS A DIFFERENTIATED PRODUCT.  THE WHOLE

        21  DESIRE OF MIDDLEWARE WAS TO REDUCE THE HOMOGENIZED

        22  OPERATING SYSTEMS.  IF YOU HOMOGENIZE THEM, YOU MAKE THEM

        23  ALIKE.  YOU MAKE APPLES INDISTINGUISHABLE FROM MICROSOFT.

        24  THAT WOULD REDUCE THE VALUE, I BELIEVE, OF BOTH.

        25  Q.   IN PREPARATION FOR THIS TESTIMONY, HAVE YOU READ THE
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         1  TRIAL RECORD IN THIS CASE?

         2  A.   I HAVE NOT READ ALL THE TRIAL RECORD.  I HAVE READ

         3  FILED DIRECT TESTIMONY, OF COURSE.  I'VE READ SOME OF THE

         4  TRIAL TRANSCRIPT, CERTAINLY THAT BY THE ECONOMISTS.  I

         5  HAVE HAD COLLEAGUES READ--ECONOMIST COLLEAGUES READ IT ALL

         6  AND SUGGEST PARTS TO ME THAT I SHOULD LOOK AT, BUT I HAVE

         7  NOT READ IT ALL.

         8  Q.   DID YOU PERSONALLY READ THE WRITTEN DIRECT TESTIMONY

         9  OF MR. TEVANIAN OF APPLE?

        10  A.   I DID.

        11  Q.   AND DID YOU UNDERSTAND THAT MR. TEVANIAN'S TESTIMONY

        12  WAS CONSISTENT OR INCONSISTENT WITH THE VIEW THAT YOU HAVE

        13  JUST EXPRESSED?

        14           MR. UROWSKY:  YOUR HONOR, SHOULDN'T THE WITNESS

        15  BE SHOWN THE TESTIMONY?

        16           THE COURT:  CAN YOU DO THAT?

        17           MR. BOIES:  I CAN SHOW HIM THE TESTIMONY.  MY

        18  QUESTION IS WHETHER HE BELIEVES IT IS CONSISTENT OR

        19  INCONSISTENT WITH HIS APPROACH.

        20           THE COURT:  HE'S ENTITLED TO LOOK AT IT TO SEE

        21  WHETHER IT IS CONSISTENT OR INCONSISTENT.

        22           IF YOU'RE GOING TO ASK HIM ANOTHER SERIES OF

        23  QUESTIONS HAVING TO DO WITH HIS TESTIMONY AS BEING

        24  CONSISTENT OR INCONSISTENT WITH OTHER WITNESSES, WHY DON'T

        25  WE SIMPLY TAKE A SHORT RECESS AND SEE IF WE CAN IDENTIFY
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         1  THOSE.

         2           MR. BOIES:  YES, THE--I WILL, YOUR HONOR.  THE

         3  PROBLEM IS THAT I'M GOING TO BE ASKING HIM ABOUT ALL THE

         4  WITNESSES IN THE TRIAL, AND TO THE EXTENT THEY CONFLICT

         5  WITH SOMETHING HE SAYS--WHEN HE SAYS SOMETHING LIKE HE

         6  THINKS THAT THE CROSS-PLATFORM BROWSER IN JAVA WAS

         7  DAMAGING TO APPLE, IT NATURALLY OCCURS TO ME TO ASK

         8  WHETHER HE THOUGHT TO LOOK AT WHAT APPLE SAID ABOUT THAT.

         9           THE COURT:  PERFECTLY LOGICAL LINE OF INQUIRY.

        10           MR. BOIES:  BUT I WOULDN'T HAVE KNOWN THAT.  IT

        11  WOULD NOT HAVE OCCURRED TO ME PRIOR TO HEARING THE ANSWER

        12  THAT I WAS EVEN GOING TO REFERENCE MR. TEVANIAN'S

        13  TESTIMONY, WHICH I APPARENTLY DON'T EVEN HAVE IN COURT

        14  TODAY.  BUT WE WILL TRY TO FIND IT OVER THE RECESS, YOUR

        15  HONOR, AND IF NOT, OUR OFFICES ARE ONLY ABOUT TWO BLOCKS

        16  AWAY, AND WE WILL GET A COPY FOR HIM.

        17           THE COURT:  WHY DON'T WE JUST PASS THAT AND COME

        18  BACK TO IT?

        19           MR. BOIES:  OKAY.  WE CAN DO THAT, TOO.

        20           THE COURT:  BUT IF YOU'RE GOING TO ASK HIM ABOUT

        21  SOMEBODY ELSE'S TESTIMONY, I THINK YOU OUGHT TO HAVE IT,

        22  AND GIVE HIM AN OPPORTUNITY TO LOOK AT THE TEXT OF THAT

        23  TESTIMONY.

        24           MR. BOIES:  VERY WELL, YOUR HONOR, WE WILL DO

        25  THAT.
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         1  BY MR. BOIES:

         2  Q.   LET ME ASK A GENERAL QUESTION, WHICH I DO NOT WANT TO

         3  ASK UNTIL I'M SURE IT'S OKAY WITH THE COURT.

         4           MR. BOIES:  BUT WHAT I WOULD ASK HIM IS WHETHER

         5  HE IS AWARE OF ANY TESTIMONY IN THE TRIAL RECORD THAT IS

         6  INCONSISTENT WITH HIS PRESENT VIEW.

         7           THE COURT:  THAT'S A FAIR QUESTION.

         8           MR. BOIES:  THANK YOU.

         9  BY MR. BOIES:

        10  Q.   ARE YOU AWARE OF ANY TESTIMONY IN THE TRIAL RECORD

        11  THAT IS INCONSISTENT WITH YOUR PRESENT VIEW?

        12  A.   ON ANY MATTER?

        13  Q.   NO, THAT MIGHT KEEP US HERE EVEN LONGER THAN HAS BEEN

        14  TYPICAL.

        15           THE COURT:  THAT WOULD CALL FOR A LONG RECESS.

        16  BY MR. BOIES:

        17  Q.   NO, THE VIEW THAT I AM ADDRESSING MYSELF TO, IS THE

        18  VIEW THAT YOU EXPRESSED IN WHICH YOU SAID THAT YOU THOUGHT

        19  THAT THE DEVELOPMENT OF CROSS-PLATFORM APPLICATIONS WAS

        20  DETRIMENTAL TO APPLE, AND WHAT I'M ASKING YOU IS WHETHER

        21  YOU'RE AWARE OF ANYTHING IN THE TRIAL RECORD THAT IS

        22  INCONSISTENT WITH THAT VIEW THAT YOU HAVE EXPRESSED.

        23  A.   AS I SIT HERE, NO, ALTHOUGH IT WASN'T A QUESTION THAT

        24  WAS AT THE CENTER OF THE ANALYSIS, TO SAY THE LEAST, SINCE

        25  IT'S NOT ADDRESSED AT ALL IN THE DIRECT TESTIMONY.  IF
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         1  THERE IS SOMETHING, I CAN'T THINK OF IT AS I SIT HERE.

         2  Q.   OKAY.  TURNING TO ANOTHER SUBJECT UNTIL WE FIND

         3  MR. TEVANIAN'S TESTIMONY, DEAN SCHMALENSEE, WHAT COMPANIES

         4  DO YOU BELIEVE REPRESENT VIABLE COMPETITIVE ALTERNATIVES

         5  TO SUPPLY PC OPERATING SYSTEMS TO PC MANUFACTURERS THAT

         6  ARE MANUFACTURING INTEL-BASED PERSONAL COMPUTERS?

         7  A.   WELL, MR. BOIES, IN THE VERY SHORT RUN, THERE ARE, OF

         8  COURSE, SYSTEMS THAT ARE INSTALLED BY SOME OEM'S,

         9  PRIMARILY SMALL OEM'S, ON INTEL-BASED COMPUTERS.  THE

        10  LINUX SYSTEM, THE BOS, AS IT IS CALLED, ARE TWO OF THOSE.

        11  BUT AS A GOOD DEAL OF TESTIMONY INDICATES, FOR OEM'S AIMED

        12  AT THE BROAD MARKET IN THE SHORT RUN, THOSE ARE NOT

        13  TERRIFIC ALTERNATIVES.

        14  Q.   NOW, WHEN YOU REFER TO LINUX--

        15  A.   YES.

        16  Q.   --IN THAT LAST ANSWER, ARE YOU SUGGESTING THAT LINUX

        17  IS A VIABLE COMPETITIVE ALTERNATIVE TO WINDOWS FOR OEM

        18  MANUFACTURERS LIKE HEWLETT-PACKARD AND COMPAQ?

        19  A.   MR. BOIES, AS I SAID IN THE SHORT RUN, THE ANSWER IS

        20  NO.  AS MICROSOFT'S PRICING IS BEHAVIOR AND THE CHANGE IN

        21  LINUX OVER TIME INDICATES, IN A YEAR, IN TWO YEARS, THE

        22  ANSWER MAY WELL BE DIFFERENT.

        23  Q.   HAVE YOU DONE AN INVESTIGATION AS TO WHAT IT WOULD

        24  TAKE FOR LINUX TO BECOME A VIABLE COMPETITIVE ALTERNATIVE

        25  TO WINDOWS FOR OEM MANUFACTURERS?
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         1  A.   I HAVE EXAMINED A NUMBER OF ASPECTS.  I HAVE LOOKED

         2  AT ITS ATTRACTIVENESS TO INDEPENDENT SOFTWARE VENDORS.

         3  THAT'S GROWING DRAMATICALLY, AS IS REPORTED IN THE TRADE

         4  PRESS.  I'VE LOOKED AT WHETHER, AS ONE MIGHT EXPECT, SOME

         5  SMALL OEM'S WOULD DECIDE TO GAMBLE AND BECOME LINUX

         6  HOUSES, AND, INDEED, THERE IS A LIST OF, I THINK, 40 OF

         7  THEM ON ONE LINUX PROVIDER'S WEB SITE.

         8           I HAVE BOUGHT A BOX OF LINUX AND LOOKED AT THE

         9  SPECIFICATIONS--RED HAT LINUX AND LOOKED AT THE

        10  SPECIFICATIONS.  AND I HAVE ALSO ASKED WHETHER ANY LARGE

        11  REPUTABLE SOFTWARE PRODUCERS, INDEPENDENCE SOFTWARE

        12  VENDORS, HAVE DECIDED TO WRITE IMPORTANT APPLICATIONS FOR

        13  LINUX, AND, INDEED, NETSCAPE IS ONE OF THEM THAT HAS

        14  DECIDED TO WRITE ITS PRIMARY PRODUCT FOR LINUX, BUT OTHERS

        15  INCLUDE COREL, COMPUTER ASSOCIATES, AND I'VE FORGOTTEN A

        16  FEW OTHERS.  I THINK IBM HAS MADE A COMMITMENT ON THE

        17  SERVER SIDE.

        18  Q.   THERE ARE SEVERAL THINGS I WANT TO FOLLOW UP IN THAT

        19  ANSWER, BUT FIRST YOU SAY YOU BOUGHT A COPY OF RED HAT

        20  LINUX?

        21  A.   WELL, TO BE ABSOLUTELY CLEAR, ONE OF MY ASSOCIATES AT

        22  NERO BOUGHT A COPY OF RED HAT LINUX.  I LOOKED AT IT.

        23  Q.   DID YOU LOOK AT THE BOX?

        24  A.   I LOOKED AT THE BOX.  I DID NOT INSTALL IT.

        25  Q.   YOU DID NOT INSTALL IT.
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         1           DID YOU OPEN UP THE BOX?

         2  A.   ACTUALLY, WHEN I LOOKED AT IT, I DIDN'T OPEN UP THE

         3  BOX.  I WAS INTERESTED IN WHAT WAS BUNDLED WITH IT, AND

         4  WHAT THE SPECIFICATIONS WERE, THE PRICE.

         5           I WAS ALSO FASCINATED TO FIND THAT IT WAS ON SALE

         6  TWO BLOCKS AWAY FROM MY OFFICE.

         7  Q.   IN LOOKING AT THE BOX, DID YOU HAPPEN TO NOTICE HOW

         8  LONG THE INSTALLATION MANUAL IS FOR THAT PRODUCT?

         9  A.   I DIDN'T NOTICE HOW LONG THAT WAS.

        10  Q.   WOULD IT SURPRISE YOU TO KNOW THAT IT'S OVER 300

        11  PAGES?

        12  A.   IT TAKES 300 PAGES OF INSTRUCTIONS TO INSTALL RED HAT

        13  LINUX ON AN INTEL-BASED PC?

        14  Q.   WOULD YOU BE SURPRISED IF THAT WAS THE CASE, SIR?

        15  A.   I WOULDN'T BE SURPRISED IF THERE WERE A 300-PAGE

        16  MANUAL.  I WOULD BE SURPRISED IF THE INSTALLATION

        17  INSTRUCTIONS RAN TO 300 PAGES.

        18  Q.   BUT YOU DIDN'T LOOK AT THE BOX TO SEE WHETHER THEY

        19  DESCRIBED THAT AS AN INSTALLATION MANUAL OR INSTRUCTIONS?

        20  A.   WELL, THEY MIGHT WELL DESCRIBE IT AS AN INSTALLATION

        21  MANUAL, BUT AN INSTALLATION MANUAL COULD HAVE A LOT OF

        22  TECHNICAL INFORMATION.  SO I WOULD BE INTERESTED IN

        23  LOOKING AT IT, AND I DIDN'T.

        24  Q.   OKAY.  DID YOU ASK ANYBODY ELSE TO LOOK AT IT, THAT

        25  ISSUE?
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         1  A.   LOOK AT THE INSTALLATION MANUAL?

         2  Q.   OR HOW DIFFICULT OR EASY IT WAS TO INSTALL RED HAT

         3  LINUX.

         4  A.   YEAH, I THINK WE TALKED ABOUT INSTALLING IT, AND

         5  I--BUT IT'S MY RECOLLECTION SOMEONE DID INSTALL IT, AND I

         6  DIDN'T HEAR ANY LONG COMPLAINT ABOUT 300 PAGES, BUT I'M

         7  NOT POSITIVE THAT WAS DONE.

         8           THE FACT THAT IT HAS SEVEN AND A HALF MILLION

         9  USERS AT THIS STAGE SUGGESTED THAT A LOT OF PEOPLE HAVE

        10  FOUND IT POSSIBLE TO INSTALL.

        11  Q.   ARE THOSE SEVEN MILLION USERS THAT YOU REFER TO

        12  PEOPLE WHO USE LINUX AS A PC OPERATING SYSTEM, SIR?

        13  A.   WELL, THE PHRASE YOU USED EARLIER, AND I THINK IS THE

        14  RIGHT PHRASE, GIVEN THE WAY THE BUSINESS IS EVOLVING, IS

        15  "DESKTOP," AND SOME OF THOSE ARE SERVERS, AND SOME OF

        16  THOSE AREN'T.

        17  Q.   NOW, HOW MANY OF THE SEVEN MILLION USERS OF LINUX

        18  THAT YOU SAY EXIST ARE USING LINUX AS A SERVER SYSTEM,

        19  SIR?

        20  A.   I DON'T KNOW THE BREAKDOWN.  I EXPECT IT'S A HIGH

        21  PERCENTAGE BECAUSE LINUX IS UNIX BASED AND IS WELL SUITED

        22  FOR SERVERS.

        23           AS I SAID, LINUX IS NOT A MAJOR COMPETITOR TODAY.

        24  LINUX IS GROWTH, AND THE COMMITMENT TO IT, AND IT'S

        25  GROWING USER BASE SUGGESTS THAT MAY CHANGE.
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         1  Q.   WOULD YOU AGREE THAT TODAY THERE IS NOT AN ADEQUATE

         2  PACKAGE OF APPLICATION PROGRAMS FOR LINUX, FOR LINUX TO BE

         3  A VIABLE COMPETITIVE ALTERNATIVE TO WINDOWS FOR OEM

         4  MANUFACTURERS?

         5  A.   WELL, AGAIN, IT IS A COMPETITIVE ALTERNATIVE FOR AT

         6  LEAST THE 40 MANUFACTURERS WHO HAVE SAID THEY ARE

         7  LINUX--ACTUALLY, I THINK IT'S 36 THAT I HAVE SEEN WHO ARE

         8  LINUX PARTNERS, SO FOR THEM, SMALL OEM'S THAT HAVE DECIDED

         9  TO GAMBLE ON LINUX BECOMING LARGE, IT'S PERFECTLY VIABLE.

        10           FOR A LARGE OEM TO WALK AWAY FROM WINDOWS TO

        11  LINUX, NO.  PERHAPS TO OFFER A LINE OF MACHINES WITH

        12  LINUX?  THAT REMAINS TO BE SEEN.

        13           AND I THINK THE QUESTION OF AN ADEQUATE SUITE OF

        14  APPLICATIONS, PROBABLY NOT NOW.  WHEN THE COMPANIES THAT

        15  HAVE SAID THEY'RE GOING TO PORT APPLICATIONS TO LINUX

        16  FINISH, SUCH AS COREL'S PERFECT OFFICE, OR WHATEVER THEY

        17  CALL THEIR SUITE, PERHAPS THEN.

        18  Q.   LEAVING ASIDE SPECIALIZED APPLICATIONS, WOULD YOU

        19  AGREE THAT AT THE PRESENT TIME LINUX IS NOT A VIABLE

        20  COMPETITIVE ALTERNATIVE TO WINDOWS FOR OEM MANUFACTURERS?

        21  A.   I THINK I JUST ANSWERED THAT QUESTION.  I SAID THAT

        22  THERE ARE APPLICATIONS BEING WRITTEN FOR LINUX BY MAJOR

        23  MANUFACTURERS.  WHEN THOSE APPLICATIONS ARE COMPLETED, I

        24  BELIEVE IT WILL BE VIABLE IN A WAY THAT IT'S NOT NOW, AND

        25  THAT'S A MATTER OF MONTHS, NOT DECADES.

                                                           47

         1  Q.   LET ME TRY TO BE SURE I UNDERSTAND WHAT YOU'RE SAYING

         2  BECAUSE YOU JUST SAID IT WILL BE MORE VIABLE, AND BEFORE

         3  YOU SAID IT PERHAPS MIGHT BE VIABLE, AND I WANT TO TRY TO

         4  FOCUS IN ON EXACTLY WHAT YOU ARE SAYING.

         5           BUT FIRST MY QUESTION IS THE PRESENT TIME.  YOU

         6  UNDERSTAND THAT I'M NOT NOW TALKING ABOUT THE FUTURE.  I'M

         7  TALKING ABOUT THE PRESENT TIME.

         8  A.   YES.

         9  Q.   AND WHAT I'M SAYING IS THAT, IS IT YOUR BELIEF AND

        10  OPINION THAT AT THE PRESENT TIME, EXCEPT FOR SPECIALIZED

        11  APPLICATIONS, LINUX IS NOT A VIABLE COMPETITIVE

        12  ALTERNATIVE TO WINDOWS FOR OEM MANUFACTURERS BECAUSE OF

        13  THE LACK OF APPLICATIONS?

        14  A.   AND BY "COMPETITIVE ALTERNATIVE," I TAKE IT YOU DON'T

        15  MEAN MIGHT IT MAKE SENSE FOR A HEWLETT-PACKARD OR A DELL

        16  TO OFFER A LINE OF LINUX MACHINES IN ADDITION TO ITS

        17  WINDOWS MACHINES, BECAUSE THE ANSWER IS IT MIGHT.

        18           I TAKE IT YOU HAVE IN MIND RATHER A MORE

        19  WHOLESALE SUBSTITUTION, AND THERE THE ANSWER IS NO, IT

        20  WOULD NOT BE SENSIBLE.

        21  Q.   ACTUALLY, I HAD IN MIND VIABLE COMPETITIVE

        22  ALTERNATIVE IN THE WAY YOU AND I USED IT IN YOUR

        23  DEPOSITION LAST OCTOBER.

        24  A.   YOU'LL HAVE TO REMIND ME, EXCUSE ME.

        25  Q.   AND LET ME ASK YOU TO LOOK AT PAGES 142 THROUGH 146
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         1  OF YOUR DEPOSITION.

         2           (DOCUMENT HANDED TO THE WITNESS.)

         3  Q.   LET ME DIRECT YOUR ATTENTION FIRST TO THE BOTTOM OF

         4  PAGE 142.

         5  A.   MAY I TAKE A MOMENT TO READ THE SURROUNDING MATERIAL?

         6  Q.   YOU CERTAINLY MAY, SIR.

         7  A.   THANK YOU.

         8           (WITNESS REVIEWS DOCUMENT.)

         9  A.   I HAVE READ IT, MR. BOIES.  I'M NOT SURE--IS THERE A

        10  QUESTION?

        11  Q.   YES.

        12           THE DISCUSSION I'M INTERESTED IN BEGINS AT THE

        13  BOTTOM OF PAGE 142, BUT I PARTICULARLY DIRECT YOUR

        14  ATTENTION TO PAGE 143, LINE 19, WHERE I ASK YOU,

        15  (READING):

        16                "QUESTION:  BASED ON ALL THE WORK THAT YOU

        17           HAVE DONE TO DATE, DO YOU BELIEVE THAT THERE IS

        18           AN ADEQUATE PACKAGE OF APPLICATION PROGRAMMING

        19           FOR LINUX SO THAT LINUX IS A VIABLE COMPETITIVE

        20           ALTERNATIVE TO WINDOWS FOR OEM MANUFACTURERS LIKE

        21           HEWLETT-PACKARD AND COMPAQ, IF YOU HAVE A VIEW?

        22                ANSWER:  I HAVE A VIEW.  I HAVE A VIEW, AND

        23           THAT IS, AT THE MOMENT, EXCEPT FOR SPECIALIZED

        24           APPLICATIONS, PROBABLY NOT.  THERE ARE, HOWEVER,

        25           A LARGE NUMBER OF USERS AND A LARGE NUMBER OF
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         1           ISV'S WRITING--USERS USING LINUX, SEVEN TO EIGHT

         2           MILLION ARE THE ESTIMATES IN THE TRADE, AND

         3           APPLICATIONS WRITERS WRITING FOR LINUX, INCLUDING

         4           SOME LARGE COMPANIES THAT HAVE INDICATED THAT

         5           THEY'RE GOING TO DO THIS.  THAT COULD CHANGE

         6           RAPIDLY.  AT PRESENT, THE ANSWER IS NO."

         7           IS YOUR VIEW TODAY THE SAME AS THE VIEW THAT YOU

         8  EXPRESSED ON OCTOBER 7TH OF 1998?

         9  A.   WHERE IT SEEMED TO ME--YES, IT IS, WITH THE

        10  UNDERSTANDING I UNDERSTOOD THERE YOU TO BE CONSIDERING A

        11  SUBSTITUTION OF LINUX FOR WINDOWS, AND WITH THAT

        12  UNDERSTANDING, THAT ANSWER IS CORRECT.

        13           I WOULD ADD ONE ADDITIONAL PROVISO, AND THAT IS

        14  IF ONE FOLLOWS DEVELOPMENTS IN THE TRADE PRESS RELATED TO

        15  LINUX SINCE OCTOBER, THERE IS A LOT MORE DISCUSSION AND

        16  INTEREST AND COMMITMENT THAN WAS EVIDENT AT THE TIME OF

        17  THE DEPOSITION.  THE MARKET HAS CHANGED A BIT.

        18  Q.   LET ME ALSO, WHILE YOU HAVE GOT YOUR DEPOSITION, ASK

        19  TO YOU LOOK AT PAGE 146, AND PARTICULARLY LINES 12 THROUGH

        20  19.

        21           AND WHEN YOU'VE HAD A CHANCE TO LOOK AT THIS IN

        22  CONTEXT, PLEASE LET ME KNOW.

        23           (WITNESS REVIEWS DOCUMENT.)

        24  A.   WE ARE AT 12 TO 19 ON PAGE 146?

        25  Q.   YES.
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         1  A.   YES, I'VE READ THAT IN ITS CONTEXT.

         2  Q.   NOW HERE, MR. O'CONNOR FROM THE STATE ATTORNEY

         3  GENERAL'S OFFICE IN WISCONSIN ASKS YOU A QUESTION,

         4  (READING):

         5                "QUESTION:  WITH RESPECT TO INTEL-BASED

         6           OPERATING SYSTEMS, DO YOU PERCEIVE ANY VIABLE

         7           COMPETING OPERATING SYSTEM PRESENTLY AVAILABLE ON

         8           THE MARKET TODAY WITH RESPECT TO THE OEM CHANNEL?

         9                ANSWER:  WITH THE SAME QUALIFICATION THAT I

        10           SAID EARLIER FOR LINUX, EXCEPT FOR SPECIALIZED

        11           APPLICATIONS, I'M NOT AWARE OF ANYTHING AT

        12           PRESENT THAT WOULD COUNT AS VIABLE COMPETITION."

        13           IS YOUR VIEW TODAY THE SAME AS YOUR VIEW WAS ON

        14  OCTOBER 7TH, 1998?

        15  A.   I THINK IT HAS CHANGED SOMEWHAT BECAUSE MARKET

        16  CONDITIONS HAVE CHANGED SOMEWHAT.

        17           AGAIN, IF YOU FOLLOW THE INDUSTRY AS REPORTED IN

        18  THE TRADE PRESS, THE BE--CAPITAL B, SMALL E--OPERATING

        19  SYSTEM BROUGHT OUT A NEW RELEASE AFTER THE DEPOSITION.

        20  THAT HAD BEEN A VERY SPECIALIZED OPERATING SYSTEM AIMED AT

        21  MULTIMEDIA APPLICATIONS.  IT BROUGHT OUT A NEW RELEASE,

        22  DESCRIBED AS MORE TARGETED TOWARD THE MAINSTREAM, HAS

        23  ATTRACTED MORE APPLICATION VENDORS AND HAS ATTRACTED SOME

        24  OEM INTEREST.

        25           SO IT DESERVES MENTION HERE.  IT DID NOT DESERVE
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         1  MENTION IN OCTOBER.  IT IS NOT SOMETHING TO WHICH

         2  HEWLETT-PACKARD WOULD BE LIKELY--OR TO WHICH IT WOULD MAKE

         3  SENSE FOR THEM TO SWITCH NOW.  IT IS HOWEVER, MUCH MORE OF

         4  A COMPETITOR IN ITS CURRENT VERSION, AS FAR AS I CAN TELL,

         5  THAN IT WAS AT THE TIME OF THE DEPOSITION.

         6  Q.   WELL, WHEN YOU SAY IT IS MUCH MORE OF A COMPETITOR,

         7  LET ME EXPLORE WHAT YOU MEAN BY THAT.

         8           DOES SOMEBODY WHO IS USING A BE OPERATING SYSTEM

         9  ALSO NEED TO USE WINDOWS?

        10  A.   NO.  IT IS BEING SOLD--IT'S AN INTERESTING MARKETING

        11  PLOY.  IT IS BEING SOLD AS SOMETHING THAT CAN BE USED

        12  ALONG WITH WINDOWS, AND IT IS BEING SOLD WITH SOFTWARE

        13  THAT MAKES IT POSSIBLE OR MAKE IT EASY TO USE TWO

        14  OPERATING SYSTEMS.  BUT IT IS A STAND-ALONE OPERATING

        15  SYSTEM.  IT IS NOT SOMETHING THAT REQUIRES WINDOWS.

        16  Q.   DEAN SCHMALENSEE, IS BE OPERATING SYSTEM, ACCORDING

        17  TO YOUR UNDERSTANDING, BEING SOLD AS A SUBSTITUTE FOR

        18  WINDOWS?

        19  A.   IF ONE LOOKS AT THE BE WEB SITE, IT IS BEING SOLD AS

        20  A SUBSTITUTE FOR WINDOWS, PARTICULARLY FOR ISV'S--

        21  Q.   AND THAT'S YOUR--

        22  A.   WHETHER IT WILL BE EFFECTIVE AS A SUBSTITUTE REMAINS

        23  TO BE SEEN, AND I WOULD NOT SUGGEST THAT IT IS SOMETHING

        24  TO WHICH HEWLETT-PACKARD IS LIKELY TO SWITCH TOMORROW.

        25           I'M MERELY SAYING THAT WHEN ONE TALKS ABOUT
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         1  EMERGING COMPETITION AIMED AT THE DESKTOP OPERATING SYSTEM

         2  BUSINESS, THAT SYSTEM NOW SHOULD BE MENTIONED, AND IT

         3  WASN'T APPROPRIATE TO MENTION IT IN OCTOBER.

         4  Q.   ALL RIGHT.  YOU HAVE NOW MENTIONED LINUX AND YOU'VE

         5  MENTIONED BE.  ARE THERE ANY OTHERS THAT YOU THINK OUGHT

         6  TO BE MENTIONED?

         7  A.   NO, SIR.

         8  Q.   OKAY.  NOW, WITH RESPECT TO BE, AS YOU UNDERSTAND IT,

         9  OF THE NUMBER OF BE USERS, WHAT PERCENTAGE OF THEM ALSO

        10  HAVE WINDOWS INSTALLED ON THEIR COMPUTER THAT THEY USE BE

        11  ON?

        12  A.   I HAVEN'T SEEN EVIDENCE ON THAT.  I EXPECT, GIVEN THE

        13  WAY THE SYSTEM IS MARKETED, THAT IT'S SUBSTANTIAL, BUT I

        14  HAVE NOT SEEN EVIDENCE ON IT.

        15  Q.   BY "SUBSTANTIAL," WOULD YOU INCLUDE WITHIN WHAT YOU

        16  MEAN BY "SUBSTANTIAL" OVER 90 PERCENT?

        17  A.   IT'S POSSIBLE, BUT IT'S NOT TECHNICALLY NECESSARY.

        18  Q.   WELL, AS AN ECONOMIST, YOU WANT TO LOOK NOT ONLY AT

        19  WHAT'S TECHNICALLY POSSIBLE, YOU WANT TO LOOK AT THE REAL

        20  WORLD, DO YOU NOT, SIR?

        21  A.   OF COURSE.

        22           MR. BOIES, LET ME CLEAR.  WHAT I SAID ABOUT BE IS

        23  IT IS NOT A SYSTEM TO WHICH A LARGE OEM IS LIKELY TO

        24  SWITCH.  IT IS, HOWEVER, ATTRACTING ATTENTION, ATTRACTING

        25  ISV'S.  IT IS A STAND-ALONE OPERATING SYSTEM.  PEOPLE ARE
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         1  BETTING MONEY ON IT, AND IT DESERVES TO BE MENTIONED, BUT

         2  IT IS NOT A MAJOR COMPETITIVE CONSTRAINT IN THE SHORT RUN.

         3  Q.   DID YOU MAKE AN ASSESSMENT OR TRY TO MAKE AN

         4  ASSESSMENT OF WHEN YOU THOUGHT EITHER LINUX OR BE OR BOTH

         5  OF THEM WOULD BE A SIGNIFICANT COMPETITIVE CONSTRAINT, IF

         6  EVER?

         7  A.   I THINK THAT IF THERE IS ANYTHING ONE LEARNS

         8  FOLLOWING THIS INDUSTRY, IS THAT THAT'S IMPOSSIBLE.  I

         9  WOULD NOT HAVE SAID UNTIL A FEW WEEKS AGO THAT THERE WAS

        10  ANY POINT IN LOOKING AT BE.  I WOULD PROBABLY HAVE NOT

        11  SAID TWO YEARS AGO THAT THERE WAS ANY POINT IN LOOKING AT

        12  LINUX.

        13           THEY MAY EVAPORATE.  NEW ENTITIES MAY APPEAR.

        14  THEY MAY PROVE TO BE SUCCESSFUL.

        15           I DO NOT BELIEVE THAT CAN BE RELIABLY FORECAST,

        16  AND I HAVE NOT TRIED TO DO SO.

        17  Q.   LET ME ASK TO YOU LOOK AT GOVERNMENT EXHIBIT 568,

        18  WHICH IS IN EVIDENCE.

        19           (DOCUMENT HANDED TO THE WITNESS.)

        20  Q.   AND IN PARTICULAR, I WOULD LIKE YOU TO LOOK AT THE

        21  THIRD TO THE LAST PARAGRAPH ON THE THIRD PAGE.

        22           FIRST OF ALL, DO YOU KNOW WHO THE CHIEF EXECUTIVE

        23  OFFICER OF BE IS?

        24  A.   I DON'T, BUT MY GUESS IS THAT IF I READ THIS FROM THE

        25  START, I WOULD LEARN THAT.
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         1  Q.   YES.  THE THIRD PARAGRAPH.

         2  A.   JEAN LOUIS GASSEE, APPARENTLY.

         3  Q.   YES, EXACTLY.  AND MR. GASSEE HAPPENS TO BE QUOTED

         4  HERE.  AND THIS IS AT THE COMDEX TRADE SHOW IN NOVEMBER

         5  1998.

         6           YOU KNOW WHAT THE COMDEX TRADE SHOW IS?

         7  A.   GENERALLY.  IT'S A MAJOR TRADE SHOW IN THIS INDUSTRY.

         8  Q.   AND LAST NOVEMBER, NOVEMBER 18, 1998, MR. GASSEE, THE

         9  CEO OF BE, WAS QUOTED AS SAYING, QUOTE, WE DON'T WANT TO

        10  COMPETE DIRECTLY WITH MICROSOFT TO BE THE ONLY OPERATING

        11  SYSTEM ON PC, CLOSED QUOTE, GASSEE NOTED, QUOTE, BUT WE

        12  CAN BE COMPLEMENTARY, CLOSED QUOTE.  DO YOU SEE THAT?

        13  A.   I SEE THAT, YES.

        14           IT'S AN INTERESTING PUBLIC STATEMENT, YES.

        15  Q.   DO YOU UNDERSTAND THAT THAT IS BE'S APPROACH TO THE

        16  MARKET?  IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF

        17  BE'S APPROACH TO THE MARKET?

        18  A.   IT'S BROADLY CONSISTENT, ALTHOUGH AGAIN, WE HAVE

        19  LOOKED AT THE WEB SITE, AND WHAT THEY SAY TO ISV'S IS:

        20  WRITE TO BE.  WE HAVE A MODERN ARCHITECTURE.  WE DO NOT

        21  HAVE THE LEGACY CODE THAT MICROSOFT HAS.  WE ARE PROTECTED

        22  HARBOR WHERE YOU CAN ESTABLISH A POSITION.

        23           AND THE NOTION THAT THEY WOULD BE FOREVER ONLY A

        24  COMPLEMENT STRIKES ME AS AN UNLIKELY LONG-RUN STRATEGY BUT

        25  A VERY SENSIBLE SHORT-RUN STRATEGY.
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         1  Q.   NOW, IF THIS COURT HAS TO MAKE A DECISION, WHICH IT

         2  HAS TO, AS TO WHETHER OR NOT MICROSOFT HAS MONOPOLY POWER

         3  OR NOT, WOULD YOU SERIOUSLY URGE THIS COURT THAT IT SHOULD

         4  CONCLUDE THAT MICROSOFT DOES NOT HAVE MONOPOLY POWER

         5  BECAUSE OF LINUX AND BE?

         6  A.   LET ME BE VERY CLEAR, MR. BOIES.  THAT'S A VERY

         7  INTERESTING QUESTION.  I THINK LINUX AND BE PROVIDE

         8  IMPORTANT EVIDENCE BECAUSE THEY ARE NOT TODAY MAJOR

         9  COMPETITORS BUT THEY ARE EMERGING ENTRANTS.  THEY ARE AN

        10  INDICATION THAT LARGE COMPANIES, NOT JUST SMALL COMPANIES.

        11  THE LARGE COMPANIES THAT HAVE BACKED LINUX ARE WILLING TO

        12  PLAY SIGNIFICANT CASH BETS THAT ENTRY IS POSSIBLE IN THIS

        13  INDUSTRY.  THAT, ALONG WITH MICROSOFT'S BEHAVIOR AND

        14  MICROSOFT'S CONCERN, FOR INSTANCE, FOR LINUX AS WELL AS

        15  OTHER COMPETITIVE THREATS, IS VERY RELEVANT.  WHETHER

        16  THESE TWO ENTRANTS SUCCEED OR FAIL--I DON'T THINK THE

        17  COURT WOULD BE JUSTIFIED IN SAYING BECAUSE BE AND LINUX

        18  EXIST THERE IS INTENSE COMPETITION.  I THINK THE COURT

        19  WOULD BE JUSTIFIED IN SAYING:  BECAUSE BE AND LINUX EXIST,

        20  THERE ARE PEOPLE WHO BELIEVE ENTRY IS POSSIBLE, ENTRY HAS

        21  OCCURRED, AND THERE IS NO REASON TO BELIEVE ENTRY WON'T

        22  OCCUR IN THE FUTURE.  THEY ARE EXAMPLES.

        23  Q.   DO YOU VIEW BE AS AN EXAMPLE OF SUCCESSFUL ENTRY INTO

        24  PROVIDING OPERATING SYSTEMS IN COMPETITION WITH MICROSOFT,

        25  SIR?
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         1  A.   IF ONE LOOKS AT WHAT BE IS ATTEMPTING, THEY ARE

         2  SIGNING UP OEM'S; THEY ARE MARKETING TO ISV'S; THEY HAVE

         3  ATTRACTED FINANCIAL BACKING FROM INTEL; THEY HAVE

         4  ATTRACTED BACKING FROM HITACHI; THEY WERE REPORTED

         5  IN--WIDELY REPORTED IN THE TRADE PRESS THIS NEW VERSION AS

         6  A MOVE TOWARD THE MAINSTREAM.  I DON'T CLAIM TO BE A

         7  TELEPATH, BUT IT LOOKS LIKE SOMEONE WHO IS ENTERING THE

         8  DESKTOP OPERATING SYSTEM BUSINESS.

         9           IN FIVE YEARS, THEY MAY BE SUCCESSFUL BECAUSE

        10  THEY HAVE AN INTERESTING ARCHITECTURE AND ARE DOING THINGS

        11  RIGHT OR THEY MAY VANISH.  INTEL, AT LEAST, IS WILLING TO

        12  BET THEY HAVE SOME CHANCE OF SUCCESS.

        13           THE COURT:  ARE THEY MAKING ANY MONEY?

        14           THE WITNESS:  I WOULD BE STUNNED IF THEY WERE

        15  MAKING A LOT OF MONEY, YOUR HONOR, BUT THEY ARE SELLING

        16  PRODUCT, PARTICULARLY IN THIS SPECIALIZED MULTIMEDIA

        17  NICHE.  THAT'S WHERE THEY HAVE BEEN WORKING FOR A WHILE,

        18  SELLING TO A SPECIALIZED NICHE, AND THIS IS A SORT OF A

        19  CLASSIC PATTERN IN THE COMPUTER BUSINESS, TO ESTABLISH A

        20  NICHE MARKET AND THEN THINK ABOUT MOVING OUT.

        21           THE COURT:  ARE THEY IN THE SAME NICHE?

        22           THE WITNESS:  AS?

        23           THE COURT:  BE AND--

        24           THE WITNESS:  AND LINUX?  A LITTLE BIT.

        25           THE COURT:  WHAT'S THEIR NICHE?
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         1           THE WITNESS:  MULTIMEDIA, GRAPHICS TO SOME

         2  EXTENT.  I'M TOLD THIS, I DON'T HAVE ON HARD AUTHORITY,

         3  BUT THAT ALL THE SPECIAL EFFECTS IN THE MOVIE TITANIC, FOR

         4  INSTANCE, WERE DONE ON WORK STATIONS RUNNING LINUX, AND BE

         5  TALKS ABOUT ITS ABILITY TO HANDLE LARGE MULTIMEDIA FILES.

         6           BUT, OF COURSE, AS THE INTERNET GROWS, AND AS

         7  BAND WIDTH EXPANDS, HANDLING LARGE MULTIMEDIA FILES IS

         8  GOING TO BE MORE COMMON, WHICH IS WHAT THEY SAY TO ISV'S:

         9  WE ARE IN A NICHE, BUT IT'S GOING TO BE A VERY IMPORTANT

        10  NICHE.

        11           SO I DON'T WANT TO CLAIM THAT THEY ARE ABOUT TO

        12  TAKE OVER THE WORLD, YOUR HONOR.

        13           THE COURT:  IS THIS AN APPROPRIATE TIME FOR A

        14  BRIEF RECESS?

        15           MR. BOIES:  IT IS, YOUR HONOR.  THANK YOU.

        16           (BRIEF RECESS.)

        17           THE COURT:  I THINK WE HAVE THE DIRECT TESTIMONY

        18  NOW OF ALL THE GOVERNMENT'S WITNESSES OUT HERE, IF YOU

        19  NEED IT.

        20           MR. BOIES:  EXCELLENT.  WE HAVE FOUND ONE COPY,

        21  BUT I WANT THE COURT TO HAVE A COPY AS WELL.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23  BY MR. BOIES:

        24  Q.   I HAND YOU, DEAN SCHMALENSEE, THE WRITTEN DIRECT

        25  TESTIMONY OF MR. TEVANIAN.  AND I WOULD LIKE YOU TO TAKE A
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         1  LOOK AT IT SUFFICIENT TO REFRESH YOUR RECOLLECTION AND

         2  TELL ME WHETHER, WITH YOUR RECOLLECTION REFRESHED, THERE

         3  WAS ANYTHING IN THERE THAT YOU SAW THAT YOU THOUGHT WAS

         4  INCONSISTENT WITH YOUR VIEW THAT APPLE WAS GOING TO BE

         5  HURT BY CROSS-PLATFORM MIDDLEWARE.

         6  A.   THIS IS A 45-PAGE DOCUMENT, SO IT WILL TAKE ME A

         7  MOMENT, BUT I WILL GO THROUGH IT AS QUICKLY AS I CAN.

         8  Q.   AND I'M NOT REALLY ACTUALLY ASKING YOU TO STUDY IT

         9  INTENSELY.  WHAT I'M TRYING TO DO IS, YOU SAID THAT YOU

        10  HAD REVIEWED THIS.  YOU SAID YOU REACHED A CONCLUSION.

        11  ALL I'M TRYING TO FIND OUT IS WHETHER YOU WERE EVER AWARE

        12  OF ANYTHING IN THERE THAT WAS CONTRARY TO YOUR CONCLUSION.

        13  A.   WELL, AS I INDICATED TO YOU, A, I DID REVIEW IT; AND

        14  B, I DON'T RECALL ANYTHING CONTRARY TO MY CONCLUSION; AND

        15  C, IF I ENCOUNTERED SOMETHING WHILE THUMBING THROUGH IT, I

        16  WILL REMARK UPON IT.

        17  Q.   YOU MAY LOOK AT WHATEVER PORTIONS YOU WISH.  YOU

        18  MIGHT PARTICULARLY LOOK AT PARAGRAPHS 17 THROUGH 19, 45

        19  AND 46, AND 143.

        20  A.   I'M SORRY, I LOOKED AT 17 THROUGH 19.  WHAT WAS THE

        21  NEXT SELECTION?

        22  Q.   LET'S START WITH 17 THROUGH 19.

        23           IS IT CLEAR TO YOU FROM LOOKING AT THAT THAT

        24  MR. TEVANIAN'S VIEW, AT LEAST, IS THAT APPLE IS

        25  DISADVANTAGED BY THE PREPONDERANCE OF APPLICATIONS THAT
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         1  WILL RUN ONLY ON WINDOWS?

         2  A.   NO, IT DOESN'T, AS FAR AS I CAN TELL, SAY ANYTHING

         3  LIKE THAT.  MR. TEVANIAN SAID THAT APPLE SOUGHT TO

         4  PERSUADE ISV'S TO WRITE FOR ITS NEW OPERATING SYSTEM

         5  RHAPSODY.  IT FAILED TO DO SO, AND SO IT DROPPED THE

         6  PLANS.

         7           UNLESS I'M MISSING SOME PARTICULAR LANGUAGE, BUT

         8  THAT'S THE NEW MESSAGE.  IT TRIED A NEW OPERATING SYSTEM,

         9  AND IT DIDN'T ATTRACT ENOUGH ISV'S AND DROPPED IT.

        10  Q.   LET'S LOOK AT PARAGRAPH 19, WHERE MR. TEVANIAN

        11  TESTIFIES, "BECAUSE AN OPERATING SYSTEM CANNOT BE

        12  SUCCESSFUL, UNLESS IT HAS THE ABILITY TO RUN A SUFFICIENT

        13  NUMBER OF POPULAR APPLICATIONS"--LET ME STOP THERE.

        14           DO YOU AGREE WITH THAT STATEMENT, SIR, THAT AN

        15  OPERATING SYSTEM CANNOT BE SUCCESSFUL UNLESS IT HAS THE

        16  ABILITY TO RUN A SUFFICIENT NUMBER OF POPULAR

        17  APPLICATIONS?

        18  A.   OUTSIDE SPECIALIZED NICHES, THAT CAN BE CORRECT.

        19  Q.   NOW, MR. TEVANIAN GOES ON TO SAY, "APPLE EMBARKED ON

        20  AN AMBITIOUS PROGRAM TO ISV'S TO ADAPT THEIR PROGRAMS TO

        21  MAKE USE OF APPLE'S NEW APPLICATION PROGRAM INTERFACES FOR

        22  RHAPSODY."

        23           NOW, WHEN HE REFERS TO "ADAPTING PROGRAMS," DO

        24  YOU UNDERSTAND HIM TO BE REFERRING TO ADAPTING PROGRAMS

        25  THAT ARE ALREADY RUNNING ON WINDOWS?
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         1  A.   I CAN'T TELL WHAT HE'S REFERRING TO HERE.  HE

         2  MAY--THEY MAY HAVE TARGETED VENDORS WHO HAD WRITTEN FOR

         3  APPLE'S ORIGINAL OPERATING SYSTEM.  THEY'RE TARGETING

         4  VENDORS WHO HAD WRITTEN UP APPLICATIONS TO RUN ON

         5  SOMETHING.  I DON'T KNOW TECHNICALLY HOW RHAPSODY RELATED

         6  TO THE MAC OS VERSUS WINDOWS.  IT MIGHT HAVE BEEN VERY

         7  EASY TO PORT FROM THE MAC AND VERY HARD TO PORT FROM

         8  WINDOWS.  I CAN'T TELL FROM THAT, AND I HAVEN'T STUDIED

         9  THE MATTER.

        10  Q.   YOU HAVE NOT STUDIED THE MATTER?

        11  A.   I HAVE NOT STUDIED THE CHARACTERISTICS OF PORTING

        12  APPLICATIONS TO RHAPSODY, NO.

        13  Q.   HAVE YOU STUDIED THE PORTING OF APPLICATIONS

        14  GENERALLY?

        15  A.   TO SOME EXTENT, YES.

        16  Q.   HAVE YOU STUDIED THE PORTING OF APPLICATIONS FROM

        17  WINDOWS TO MAC GENERALLY?

        18  A.   I HAVE SOME INFORMATION ON IT.  IT HASN'T BEEN A

        19  MAJOR SUBJECT OF STUDY.

        20  Q.   DO YOU FIND THAT THAT IS EASY OR HARD IN SUCH

        21  STUDYING AS YOU HAVE DONE?

        22  A.   I'M NOT SURE IT ADMITS A SINGLE-WORD ANSWER.  IT

        23  DEPENDS ON THE APPLICATION, DEPENDS ON HOW IT'S WRITTEN.

        24  SOME LANGUAGES, IN ADDITION TO JAVA, OF COURSE, BUT

        25  LANGUAGES LIKE C-PLUS-PLUS ATTEMPT TO BE CROSS-PLATFORMED.
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         1  SOME ARE CROSS-PLATFORMED MORE THAN OTHERS.  SOME

         2  APPLICATIONS TAKE ADVANTAGE OF PARTICULAR FEATURES MORE

         3  THAN OTHERS.  SO, I DON'T THINK THAT ADMITS OF A SIMPLE

         4  ANSWER.  IT'S WORK.  IT'S DONE--IT'S NOT, YOU KNOW--IT'S

         5  NOT--I DON'T KNOW WHAT TO COMPARE IT WITH.  IT'S NOT

         6  BUILDING THE BIG DIG IN BOSTON, BUT IT'S NOT WORK OF AN

         7  AFTERNOON FOR A MAJOR APPLICATION, EITHER.

         8  Q.   WELL, SIR, IS IT HARD ENOUGH SO THAT THOUSANDS OF

         9  APPLICATIONS FOR WINDOWS ARE NOT PORTED TO THE MAC?

        10  A.   THE REASONS FOR NOT PORTING OR NOT WRITING FOR

        11  PARTICULAR OPERATING SYSTEM, MR. BOIES, ARE NORMALLY

        12  BUSINESS REASONS.  YOU WRITE FOR AN OPERATING SYSTEM IF

        13  YOU THINK IT'S LIKELY TO BE PROFITABLE TO DO SO, AND

        14  APPLICATIONS THAT ARE NOT LIKELY TO BE PROFITABLE--NOT

        15  LIKELY TO BE POPULAR ON THE MAP--ON THE MAC ARE NOT LIKELY

        16  TO JUSTIFY THE COST OF PORTING THEM.

        17           SO, SOME ARE PORTED.  WORD FOR WINDOWS AND EXCEL

        18  FOR WINDOWS, OF COURSE, REFERS TO--WERE FIRST WRITTEN FOR

        19  THE MAC AND THEN BROUGHT TO WINDOWS.  SOME APPLICATIONS

        20  ARE WRITTEN FOR WINDOWS AND PORTED TO THE MAC, SOME

        21  AREN'T.

        22  Q.   JUST TO BE SURE, DEAN SCHMALENSEE, YOU'RE NOT

        23  SUGGESTING THERE THAT IN THE CURRENT TIME FRAME MOST

        24  APPLICATIONS ARE WRITTEN FOR THE MAC.  MOST APPLICATIONS

        25  ARE WRITTEN FOR WINDOWS FIRST AND SOMETIMES ONLY.  THAT'S

                                                           62

         1  YOUR UNDERSTANDING, ISN'T IT, SIR?

         2  A.   YES, AND I EXPECT SOME ARE WRITTEN FOR MAC ONLY, BUT

         3  I DON'T KNOW THAT FOR A FACT.  I HAVEN'T STUDIED THE

         4  MATTER.

         5  Q.   OKAY.  NOW, MR. TEVANIAN SAYS IN PARAGRAPH 20, "MOST

         6  PROFESSIONAL DEVELOPERS ARE SIMPLY UNWILLING TO DEVELOP

         7  APPLICATION PROGRAMS FOR A NEW PLATFORM IN A WORLD

         8  DOMINATED BY MICROSOFT'S WINDOWS OPERATING SYSTEM."

         9           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        10  A.   I THINK THAT'S A VERY SIMPLIFIED VIEW OF THE WORLD,

        11  AS EVIDENCED BY THE DEVELOPERS THAT WRITE FOR MAC, THAT

        12  WRITE FOR LINUX THAT RIGHT FOR "BE" THAT WRITE FOR PALM

        13  PILOT.  THERE ARE DEVELOPERS WRITING FOR OTHER PLATFORMS.

        14           THIS IS A VERY BLANKET STATEMENT, AND I DON'T

        15  EVEN KNOW WHAT IT MEANS TO COUNT DEVELOPERS.  THERE ARE

        16  SIGNIFICANT DEVELOPMENT RESOURCES IN COMPETITIVE--INVESTED

        17  IN COMPETITIVE PLATFORMS.  WHETHER THAT IS MOST, I DON'T

        18  KNOW.

        19  Q.   DID YOU INVESTIGATE THAT?

        20  A.   I SOUGHT TO LOOK AT THE NUMBER OF DEVELOPERS, THE

        21  NUMBER OF APPLICATIONS IN COMPETITIVE PLATFORMS.  IT

        22  STRUCK ME FROM EVERYTHING I HAVE SEEN--AND THERE IS A LOT

        23  OF INFORMATION IN THE TESTIMONY I WOULD BE HAPPY TO TALK

        24  ABOUT--THAT, IN FACT, NEW PLATFORMS THAT WERE VIEWED AS

        25  PROMISING ATTRACTED DEVELOPERS, JUST THE WAY LINUX HAS
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         1  ATTRACTED MAJOR SOFTWARE FIRMS TO WRITE FOR IT EVEN THOUGH

         2  IT IS NOW NOTICEABLY SMALLER THAN APPLE IN TERMS OF NUMBER

         3  OF USERS.

         4  Q.   NOW, MR. TEVANIAN DID NOT SAY THAT NO DEVELOPER WILL

         5  WRITE FOR ANYBODY ELSE, BUT HE SAYS THAT MOST PROFESSIONAL

         6  DEVELOPERS ARE SIMPLY UNWILLING TO DEVELOP APPLICATION

         7  PROGRAMS FOR A NEW PLATFORM IN A WORLD DOMINATED BY

         8  MICROSOFT'S WINDOWS OPERATING SYSTEM.

         9           NOW, SIR, WHETHER YOU DEFINE MOST IN TERMS OF

        10  NUMBERS OF DEVELOPERS OR IN THEIR IMPORTANCE OR OUTPUT, IS

        11  THAT CONSISTENT WITH YOUR UNDERSTANDING?

        12  A.   I HAVEN'T INVESTIGATED THE QUESTION POSED THAT WAY.

        13  THE QUESTION THAT I THINK IS RELEVANT IS WHETHER IT IS

        14  POSSIBLE FOR A NEW SYSTEM OF PROMISE TO ATTRACT A

        15  SUFFICIENT BASE OF APPLICATIONS DEVELOPERS, OR ISV'S AS

        16  THEY HAVE TENDED TO BE CALLED, TO DEVELOP A SUITE--A

        17  SUFFICIENT NUMBER OF POPULAR APPLICATIONS.

        18           THE ISSUE ISN'T THE NUMBER OF APPLICATIONS OR THE

        19  NUMBER OF DEVELOPERS, BUT WHETHER THERE ARE ENOUGH QUALITY

        20  APPLICATIONS TO MAKE THE SYSTEM BROADLY ATTRACTIVE.

        21           SO, THAT COULD BE RIGHT BY HEAD COUNT, BUT IT

        22  COULD ALSO BE COMPLETELY IRRELEVANT IN TERMS OF THE

        23  MARKETPLACE SUCCESS OF A NEW SYSTEM.

        24  Q.   IN THE LAST 12 YEARS, SIR, HAS ANY OPERATING SYSTEM

        25  ATTRACTED ENOUGH OR, IN YOUR WORDS, SUFFICIENT
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         1  APPLICATIONS IN ORDER TO BE A SUCCESSFUL COMPETITOR WITH

         2  WINDOWS IN SALES TO OEM'S?

         3  A.   WELL, SALES TO OEM'S, OF COURSE, RULES OUT APPLE, BUT

         4  IF YOU LOOK AT WHAT'S HAPPENED TO APPLE SINCE THE LAUNCH

         5  OF IMAC, YOU LOOK AT THE FACT THAT APPLE HAS 12 AND A HALF

         6  MILLION USERS, IS TAKING BUSINESS, BY ALL REPORTS, FROM

         7  INTEL-BASED PC'S AND HAS ATTRACTED A RAFT OF NEW

         8  APPLICATIONS WRITERS, APPLE SEEMS VERY HIGH ON THE LIST AT

         9  THE MOMENT.  SIX MONTHS AGO, A YEAR AGO, ONE WOULDN'T HAVE

        10  SAID SO.  ONE WONDERS WHAT IT WOULD LOOK LIKE IN TWO

        11  YEARS, BUT AT THE MOMENT, APPLE IS A VERY INTERESTING BET.

        12           AND IT'S CERTAINLY DIRECTLY COMPETITIVE WITH THE

        13  WINDOWS PROGRAM, THOUGH IT IS, OF COURSE, NOT SOLD TO

        14  OEM'S BY APPLE'S CHOICE.

        15  Q.   I WILL COME BACK TO APPLE, BUT FIRST LET ME TRY TO

        16  GET AN ANSWER TO THE QUESTION I POSED.

        17           THE QUESTION THAT I POSED WAS WHETHER IN THE LAST

        18  12 YEARS ANY NEW APPLICATIONS OPERATING SYSTEM OR, RATHER,

        19  ANY NEW OPERATING SYSTEM HAD ATTRACTED A SUFFICIENT NUMBER

        20  OF APPLICATIONS TO BE A SUCCESSFUL COMPETITOR TO WINDOWS

        21  IN SALES TO OEM'S.

        22  A.   AND WE ARE FOCUSED JUST ON OEM'S, NOT ON END USERS,

        23  SO WE WILL RULE OUT MACINTOSH AND RULE OUT ANY POSSIBILITY

        24  OF PALM BEING MIGRATED UPWARD.

        25  Q.   PALM?
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         1  A.   PALM HAS ATTRACTED A LOT, ALTHOUGH IT IS NOT A

         2  DESKTOP OPERATING SYSTEM.  IT IS A POTENTIAL ENTRANT, AND

         3  WE COULD TALK ABOUT THAT AT GREAT LENGTH, I'M SURE.

         4  Q.   DR. SCHMALENSEE, ARE YOU SUGGESTING THAT PALM IS

         5  SOMETHING THAT THIS COURT SHOULD SERIOUSLY CONSIDER AS A

         6  COMPETITOR TO THE WINDOWS OPERATING SYSTEM?

         7  A.   PALM IS ANOTHER SYMPTOM OF POTENTIAL ENTRY AND

         8  POTENTIAL PARADIGM SHIFT AS WE HAVE BEEN DISCUSSING.

         9  Q.   MY QUESTION IS:  ARE YOU SUGGESTING TO THIS COURT

        10  THAT THE PALM OPERATING SYSTEM SHOULD BE, BY THIS COURT,

        11  CONSIDERED AS A SIGNIFICANT COMPETITOR OR POTENTIAL

        12  COMPETITOR TO THE WINDOWS OPERATING SYSTEM?

        13  A.   I THINK IF ONE READS WHAT HAS BEEN SAID BY ABOUT

        14  HAND-HELD DEVICES AND THEIR POTENTIAL IN AN INTERNET WORLD

        15  BY BILL GATES AND OTHERS, NO, NOW THEY'RE NOT A

        16  POTENTIAL--SERIOUS COMPETITOR.  NOW, WHETHER THOSE

        17  DEVICES--AND PALM IS THE MAJORITY OPERATING SYSTEM IN

        18  THOSE DEVICES--MAY EMERGE AS A SIGNIFICANT COMPETITIVE

        19  THREAT, I THINK TO RULE THAT OUT IS TO HAVE A VERY

        20  CONSTRICTED VIEW OF THE DYNAMICS OF THIS INDUSTRY.

        21           A COMPETITOR TODAY?  NO.

        22           A COMPETITOR TOMORROW?  QUITE POSSIBLY.

        23           AND A SYMPTOM OF THE FLUIDITY OF THIS INDUSTRY?

        24  ABSOLUTELY.

        25  Q.   DEAN SCHMALENSEE, LET ME PUT THE QUESTION ONE MORE

                                                           66

         1  TIME.

         2           ARE YOU TESTIFYING TO THIS COURT THAT IN YOUR

         3  JUDGMENT, NOT BILL GATES'S JUDGMENT, NOT WHAT THE TRADE

         4  PRESS SAYS, BUT YOUR JUDGMENT AFTER LOOKING AT ALL THIS

         5  AND DOING ALL THE STUDYING, ARE YOU TESTIFYING TO THIS

         6  COURT THAT THE PALM OPERATING SYSTEM IS, IN YOUR

         7  PROFESSIONAL JUDGMENT, A SIGNIFICANT COMPETITOR OR

         8  POTENTIAL COMPETITOR TO THE WINDOWS OPERATING SYSTEM?

         9  A.   LET ME TRY TO BE CLEAR.  AS IT STANDS NOW, IT IS NOT

        10  A SIGNIFICANT COMPETITOR TO THE WINDOWS DESKTOP OPERATING

        11  SYSTEM.  IT IS--IT IS THE GERM OF A POTENTIAL COMPETITOR.

        12  IT IS, TO USE LANGUAGE THAT PLAINTIFFS HAVE USED IN THE

        13  LAST FEW DAYS, A POTENTIAL PARADIGM SHIFT THAT HAS BEEN

        14  WRITTEN ABOUT A LOT.

        15           DO I THINK THE COURT SHOULD MAKE A PREDICTION

        16  THAT THAT'S GOING TO HAPPEN?  NO.  IT IS A SYMPTOM OF THE

        17  WAY THE INDUSTRY OPERATES, HOWEVER.

        18  Q.   OKAY.

        19           THE COURT:  I THINK THAT'S THE CLOSEST YOU'RE

        20  GOING TO GET.

        21           MR. BOIES:  I THINK THAT'S RIGHT, AND I'M

        22  SATISFIED WITH IT.

        23           THE WITNESS:  I'M DOING MY BEST, YOUR HONOR.

        24           THE COURT:  I KNOW YOU ARE, AND I FOLLOW YOU.

        25           THE WITNESS:  THANK YOU.
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         1  BY MR. BOIES:

         2  Q.   NOW, LET ME ASK YOU TO LOOK AT PARAGRAPHS 45 AND 46

         3  OF MR. TEVANIAN'S TESTIMONY.  AND WHEN YOU HAVE HAD A

         4  CHANCE TO REVIEW THOSE IN WHATEVER CONTEXT YOU THINK IS

         5  APPROPRIATE, PLEASE LET ME KNOW.

         6           (WITNESS REVIEWS DOCUMENT.)

         7  A.   I HAVE READ IT.

         8  Q.   NOW, BASED ON THOSE TWO PARAGRAPHS, SIR, IS IT CLEAR

         9  TO YOU THAT MR. TEVANIAN BELIEVES THAT COMPANIES THAT

        10  CREATE MIDDLEWARE THAT PERMITS CROSS-PLATFORM APPLICATIONS

        11  WILL BENEFIT APPLE'S BUSINESS?

        12  A.   MR. TEVANIAN, AS A TECHNICAL PERSON, DOESN'T, IN

        13  FACT, COME TO THE BUSINESS EFFECT.  WHAT HE SAYS, OF

        14  COURSE, IS CORRECT, THAT IF THE PLATFORM IS MIDDLEWARE,

        15  AND IF APPLICATIONS ARE WRITTEN TO MIDDLEWARE THAT RUNS ON

        16  APPLE, THEN APPLE DOESN'T HAVE TO WORRY ABOUT ATTRACTING

        17  APPLICATIONS WRITERS.  THAT'S RIGHT.  THAT'S THE NATURE OF

        18  THE PLATFORM SHIFT THAT IS BEING DISCUSSED.

        19           THE ISSUE HE DOESN'T ADDRESS, HOWEVER, IS WHAT IS

        20  THE VALUE TO APPLE OF BEING A SUPPLIER OF A COMMODITY

        21  OPERATING SYSTEM THAT HAS NO PARTICULAR FEATURES THAT SET

        22  IT APART FROM ANY OTHER OPERATING SYSTEM.

        23           WHAT HE SAYS IS CORRECT.  HE WOULD NOT HAVE AN

        24  I-S--HE WOULD NOT HAVE TO WORRY ABOUT ISV'S.  THAT WOULD

        25  BE THE ISSUE WITH THE MIDDLEWARE SUPPLIER, BUT HE DOESN'T
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         1  GO TO THE VALUE OF APPLE'S INTELLECTUAL PROPERTY OR THE

         2  COMMODITIZATION THAT I DISCUSSED EARLIER.

         3  Q.   TAKING MR. TEVANIAN'S TESTIMONY AS A WHOLE, IS IT

         4  YOUR UNDERSTANDING OF THAT TESTIMONY AND THE UNDERSTANDING

         5  THAT YOU HAVE USED IN CONSTRUCTING YOUR OWN ANALYSIS, THAT

         6  MR. TEVANIAN AND APPLE BELIEVE THAT CROSS-PLATFORM

         7  MIDDLEWARE THREATENS APPLE OR PROMISES TO HELP APPLE, IF

         8  YOU HAVE A VIEW ONE WAY OR THE OTHER?

         9  A.   MY RECOLLECTION AGAIN, WITHOUT HAVING HAD THE

        10  OPPORTUNITY HERE TO READ THE WHOLE TESTIMONY, IS THAT

        11  MR. TEVANIAN'S TESTIMONY WAS PRIMARILY ABOUT VARIOUS

        12  MEETINGS AND INTERACTIONS INVOLVING APPLE AND MICROSOFT,

        13  AND DIDN'T GO TO THE QUESTION YOU DESCRIBE.

        14           AND AS TO THE VIEW OF THE APPLE CORPORATION, I

        15  HAVE NOT SOUGHT TO INVESTIGATE IT, NOR HAVE I HAPPENED

        16  UPON ANY EXPRESSION OF THAT VIEW THAT I CAN RECALL.

        17  Q.   OKAY.  NOW, LET ME GO BACK TO THE QUESTION THAT I WAS

        18  ADDRESSING BEFORE THE BREAK, AND THAT IS WHETHER AT THE

        19  PRESENT TIME THERE ARE ANY VIABLE ALTERNATIVES, LEAVING

        20  SPECIALIZED APPLICATIONS ASIDE, FOR THE OEM'S TO CONSIDER

        21  AS COMPETITORS TO THE WINDOWS OPERATING SYSTEM.

        22  A.   AND AGAIN, BY FOCUSING ON OEM'S, YOU ARE EXPLICITLY

        23  RULING OUT APPLE.  AND BY COMPETITIVE ALTERNATIVES, I TAKE

        24  YOU TO MEAN TO WHICH THEY MIGHT SWITCH AS A SUBSTITUTE FOR

        25  WINDOWS, SWITCH WHOLE LINE.  AND I BELIEVE I HAVE ANSWERED
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         1  PREVIOUSLY.  THE ANSWER TO THAT IS NO, I DON'T BELIEVE

         2  THERE ARE ANY TO WHICH A LARGE OEM COULD SWITCH.

         3           I DID INDICATE, HOWEVER, THAT SMALL OEM'S HAVE

         4  CHOSEN, IN PARTICULAR, LINUX AS AN ALTERNATIVE TO WINDOWS,

         5  BETTING ON ITS SUCCESS.

         6  Q.   I WANT TO JUST PURSUE THAT A LITTLE BIT, DEAN

         7  SCHMALENSEE.

         8           YOU HAD TESTIFIED THAT SMALL OEM'S HAD SELECTED

         9  LINUX FOR SPECIALIZED APPLICATIONS.

        10  A.   NO, I SAID SMALL OEM'S HAD SELECTED LINUX.  THEY ARE

        11  LISTED ON--I DON'T REMEMBER WHETHER IT WAS CALDERA'S OR

        12  RED HAT'S WEB SITE, BUT THEY LIST 36 SMALL OEM'S AS

        13  PARTNERS.

        14  Q.   AND YOU UNDERSTAND THAT THOSE ARE FOR SPECIALIZED

        15  APPLICATIONS?

        16  A.   I UNDERSTAND THOSE TO BE FIRMS AS DESCRIBED IN THE

        17  WEB SITE THAT SELL--THAT MAY NOT BE A COMPLETE LIST, BUT

        18  THERE ARE 40 FIRMS LISTED THAT SELL COMPUTERS WITH LINUX

        19  PRE-INSTALLED.  IT DOESN'T SAY FOR SPECIALIZED

        20  APPLICATIONS.  IT SAYS "LINUX."

        21  Q.   LET ME GO BACK TO YOUR TESTIMONY AT YOUR DEPOSITION,

        22  WHICH I THOUGHT WE WERE CLEAR ON, BUT IF NOT, LET'S GO

        23  BACK TO IT.

        24           THIS IS THE TESTIMONY WE LOOKED AT BEFORE.  AT

        25  YOUR DEPOSITION ON OCTOBER 7, 1998.  AND YOU'RE ASKED,
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         1  (READING):

         2                "QUESTION:  BASED ON ALL THE WORK THAT YOU

         3           HAVE DONE TO DATE, DO YOU BELIEVE THAT THERE IS

         4           AN ADEQUATE PACKAGE OF APPLICATION PROGRAMMING

         5           FOR LINUX SO THAT LINUX IS A VIABLE COMPETITIVE

         6           ALTERNATIVE TO WINDOWS FOR OEM MANUFACTURERS LIKE

         7           HEWLETT-PACKARD AND COMPAQ, IF YOU HAVE A VIEW?

         8                ANSWER:  I HAVE A VIEW.  I HAVE A VIEW, AND

         9           THAT IS AT THE MOMENT, EXCEPT FOR SPECIALIZED

        10           APPLICATIONS, PROBABLY NOT.  THERE ARE, HOWEVER,

        11           A LARGE NUMBER OF USERS AND A LARGE NUMBER OF

        12           ISV'S WRITING USERS USING LINUX.  SEVEN TO EIGHT

        13           MILLION ARE THE ESTIMATES IN THE TRADE, AND

        14           APPLICATION WRITERS WRITING FOR LINUX, INCLUDING

        15           SOME LARGE COMPANIES THAT HAVE INDICATED THEY'RE

        16           GOING TO DO THIS, THAT COULD CHANGE RAPIDLY.  AT

        17           PRESENT, THE ANSWER IS NO."

        18           NOW, WAS THAT YOUR VIEW THEN?

        19  A.   THAT WAS MY VIEW THEN, AND IT IS CONSISTENT WITH MY

        20  VIEW NOW AS EXPRESSED A MOMENT AGO.  AND IF THERE IS

        21  SOMETHING THAT'S UNCLEAR, I WOULD BE HAPPY TO EXPLAIN.

        22  Q.   LET ME SHOW YOU ONE MORE PIECE OF TESTIMONY TO BE

        23  SURE THAT THAT IS ALSO CONSISTENT WITH YOUR VIEW THEN AND

        24  NOW.

        25           SEVENTY-ONE.
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         1  A.   AND I DO NEED TO EXPLAIN.

         2  Q.   MAY I ASK MY--

         3  A.   I NEED TO EXPLAIN JUST TO BE CLEAR ON THE PREVIOUS

         4  ANSWER.  SINCE THERE WAS SOME APPARENT AMBIGUITY, I THINK

         5  IT NEEDS TO BE CLEARED UP.

         6  Q.   LET'S GET THE ANSWER BACK ON THE SCREEN.  LET'S GO

         7  BACK SO EVERYBODY COULD SEE IT.

         8  A.   SORRY ABOUT THAT.

         9  Q.   AND LET ME ASK, IF I COULD, IF YOU COULD POINT OUT IN

        10  YOUR ANSWER THE AMBIGUITY.

        11           THE COURT:  JUST A MINUTE.  THERE IS AN

        12  OBJECTION.

        13           MR. UROWSKY:  OBJECTION.  MR. BOIES, I'M AFRAID,

        14  CUT THE WITNESS OFF, AND I THINK THE WITNESS SHOULD BE

        15  PERMITTED TO FINISH THE ANSWER HE WAS TRYING TO COMPLETE.

        16           THE COURT:  IF THERE WAS A QUESTION PENDING, LET

        17  HIM FINISH HIS ANSWER.

        18           MR. BOIES:  THERE WAS NOT A QUESTION PENDING,

        19  YOUR HONOR.  HE STARTED TO VOLUNTEER A STATEMENT.  AND OUT

        20  OF A DESIRE TO ALLOW HIM TO CLARIFY, I'M PURSUING IT.  I'M

        21  NOT TRYING TO CUT HIM OFF AT ALL.

        22           MR. UROWSKY:  HE WAS TRYING TO CLARIFY THE ANSWER

        23  HE GAVE TO THE IMMEDIATELY PRECEDING QUESTION.

        24           THE COURT:  DO YOU HAVE SOMETHING FURTHER YOU

        25  WANT TO SAY ABOUT THE IMMEDIATELY PRECEDING QUESTION?
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         1           THE WITNESS:  YES, AND IT'S ABOUT THE MATERIAL ON

         2  SCREEN.  SO--

         3  BY MR. BOIES:

         4  Q.   JUST SO THE RECORD IS CLEAR, THE QUESTION WAS:  WAS

         5  THAT YOUR VIEW THEN?

         6  A.   RIGHT, AND I SAID THAT I THOUGHT THERE WAS SOME

         7  AMBIGUITY SINCE YOU SEEMED TO FEEL THERE WAS SOME

         8  INCONSISTENCY BETWEEN THAT AND WHAT I JUST SAID, AND I

         9  THOUGHT I WOULD TRY TO MAKE VERY CLEAR WHAT THE VIEW--WHAT

        10  MY VIEW WAS THEN.

        11           YOU ASKED ABOUT OEM MANUFACTURERS LIKE

        12  HEWLETT-PACKARD AND COMPAQ--AND WE ARE NOW IN OCTOBER--AND

        13  I SAID--I INDICATED COMPETITIVE ALTERNATIVE MEANT THEY

        14  COULD SWITCH TO IT.  AND THE ANSWER IN OCTOBER AND THE

        15  ANSWER NOW IS NO.  THAT'S NOT INCONSISTENT WITH ANYTHING I

        16  SAID A FEW MINUTES AGO ABOUT SMALL OEM'S DOING IT, AND NOT

        17  JUST DOING IF FOR SPECIALIZED APPLICATIONS.

        18  Q.   LET ME ASK YOU TO LOOK AT THE NEXT PAGE AND SEE

        19  WHETHER YOU HAVE A SIMILAR CLARIFICATION, (READING):

        20                "QUESTION:  WITH RESPECT TO INTEL-BASED

        21           OPERATING SYSTEMS, DO YOU PERCEIVE ANY VIABLE

        22           COMPETING OPERATING SYSTEM PRESENTLY AVAILABLE ON

        23           THE MARKETED IT WITH RESPECT TO THE OEM CHANNEL?

        24                ANSWER:  WITH THE SAME QUALIFICATION THAT I

        25           SAID EARLIER FOR LINUX, EXCEPT FOR SPECIALIZED
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         1           APPLICATIONS, I'M NOT AWARE OF ANYTHING AT

         2           PRESENT THAT WOULD COUNT AS VIABLE COMPETITION."

         3           NOW, YOU HAVE ALREADY SAID THAT YOU HAVE

         4  DISCOVERED "BE".  BUT OTHER THAN YOUR DISCOVERY OF "BE",

         5  IS THAT CONSISTENT WITH YOUR VIEW?

         6  A.   I WAS FULLY AWARE OF "BE" IN OCTOBER, MR. BOIES.

         7  "BE" HAS CHANGED ITS PRODUCT AND CHANGED ITS MARKETING.

         8  AND LINUX--I MAY HAVE, WHEN I ANSWERED THOSE QUESTIONS,

         9  MAY NOT HAVE DETECTED THE CHANGE BETWEEN THIS AND THE

        10  PREVIOUS QUESTION.  THE PREVIOUS QUESTION WAS ABOUT LARGE

        11  OEM'S LIKE HEWLETT-PACKARD.  THIS IS ABOUT THE OEM

        12  CHANNEL.  AND THE RIGHT ANSWER HERE, WHICH IS PLAIN THAT

        13  SINCE FOR SOME SMALL OEM'S, LINUX IS, INDEED, VIABLE

        14  WITHOUT THE SPECIALIZED APPLICATIONS QUALIFICATION.

        15  Q.   AS YOU SIT HERE NOW, ARE YOU AWARE OF ANY SMALL OEM'S

        16  THAT USE LINUX AS AN OPERATING SYSTEM FOR PC'S AS OPPOSED

        17  TO SERVERS?

        18  A.   I THINK THE MAJORITY OF SALES OF LINUX ON DESKTOPS

        19  IS--IT'S FOR DESKTOPS.  IT'S NOT FOR SERVERS.  THERE ARE

        20  SEVEN AND A HALF MILLION USERS.  THERE ARE ONLY SOMETHING

        21  LIKE 10 MILLION SERVERS IN EXISTENCE.  I DON'T THINK ALL

        22  OF THOSE LINUX MACHINES ARE SERVERS.

        23  Q.   NOBODY SAID THEY WERE ALL.  I ASKED YOU EARLIER TODAY

        24  WHAT THE PERCENTAGE OF LINUX SALES OR USES WERE FOR

        25  SERVERS.  DO YOU RECALL THAT?
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         1  A.   I DID, AND I HADN'T REALLY THOUGHT THROUGH THE FACT

         2  THAT ONE CAN GET SOME INFORMATION BY THINKING ABOUT HOW

         3  MANY MACHINES THERE ARE IN USE AS SERVER, PUTTING THAT

         4  NUMBER AND THINKING ABOUT NT SERVERS AND OTHER UNIX

         5  SERVERS, WHICH ARE VERY IMPORTANT IN THAT BUSINESS.

         6           AND JUST PUTTING THE NUMBERS NEXT TO EACH OTHER,

         7  SEVEN-AND-A-HALF MILLION LINUX USERS, ON THE ORDER OF TEN

         8  OR SO MILLION SERVERS OF ALL KINDS--NT, UNIX,

         9  WHATEVER--THAT SUGGESTS TO ME, ALTHOUGH I DON'T KNOW WHAT

        10  PERCENTAGE, THAT THE BULK OF THOSE LINUX MACHINES MUST BE

        11  DESKTOP SYSTEMS AND NOT SERVERS.  BUT I DON'T HAVE A

        12  PERCENTAGE BREAKDOWN FOR YOU, MR. BOIES.

        13  Q.   DID YOU DISCUSS THIS ISSUE OF LINUX SERVERS AND

        14  DESKTOPS WITH ANYONE?

        15  A.   I WAS REMINDED AT BREAK OF THE ROUGH NUMBER OF

        16  SERVERS.

        17  Q.   WHO REMINDED YOU?

        18  A.   ONE OF THE MICROSOFT LAWYERS.

        19  Q.   WHICH ONE?

        20  A.   MR. HEINER.

        21           MR. BOIES:  YOUR HONOR, COULD WE HAVE AN

        22  INSTRUCTION THAT WHILE THE WITNESS IS ON CROSS-EXAMINATION

        23  THAT THERE SHOULD BE NO CONVERSATIONS WITH THE WITNESS?

        24           THE COURT:  THE INSTRUCTION IS ADMINISTERED.

        25  BY MR. BOIES:

                                                           75

         1  Q.   LET ME GO BACK TO THE BRISTOL CASE, DEAN SCHMALENSEE.

         2  IN THE BRISTOL CASE, YOU WERE ASKED VARIOUS QUESTIONS

         3  ABOUT MARKET DEFINITION.

         4           AND DO YOU RECALL THAT THE MARKET DEFINITION WAS

         5  AN ISSUE ABOUT WHICH THERE WAS SOME CONTROVERSY?

         6  A.   YES.

         7  Q.   AND IS IT FAIR TO SAY THAT IN THAT CASE, BRISTOL WAS

         8  THE PLAINTIFF, MICROSOFT WAS THE DEFENDANT; CORRECT?

         9  A.   THAT'S CORRECT, YES.

        10  Q.   AND THAT BRISTOL WAS ARGUING THAT ONE OF BRISTOL'S

        11  PRODUCTS COMPETED WITH MICROSOFT AND SHOULD BE INCLUDED IN

        12  THE MARKET?

        13  A.   I THINK THAT'S RIGHT, ALTHOUGH I'M NOT QUITE SURE

        14  THEY PUT IT THAT WAY, SINCE--SINCE NO MATTER HOW ONE

        15  DEFINED ONE OF THEIR MARKETS, THEIR SHARE WAS SOMEWHAT

        16  UNDER TWO-TENTHS OF A PERCENT, SO THEY DIDN'T ACTUALLY GO

        17  TO THAT POINT.  THEY DID, HOWEVER, DEFINE MARKETS AND

        18  ARGUE THAT THEY WERE A COMPETITOR OF MICROSOFT.

        19  Q.   AND THEY ARGUED THAT THEY WERE A COMPETITOR OF

        20  MICROSOFT BECAUSE THEY HAD SOMETHING CALLED W-I-N-D/U?

        21  A.   YES, WIND/U.

        22  Q.   WIND/U.  THEY MADE SOMETHING THAT WAS CALLED

        23  "WIND/U."

        24           AND WIND/U, ACCORDING TO THEM, ENHANCED UNIX;

        25  CORRECT?

                                                           76

         1  A.   THAT WAS THEIR CONTENTION, ALTHOUGH IT MUST BE NOTED

         2  THAT THEIR EXPERT ADMITTED ON CROSS, SINCE WE ARE, I

         3  GUESS, GOING TO REPLAY THAT HEARING, THAT IT WAS A LITTLE

         4  HARD TO TELL WHETHER IT BROUGHT MORE VALUE TO UNIX OR MORE

         5  VALUE TO WINDOWS.

         6  Q.   THEY, AT LEAST, CONTENDED, AND YOU RECOGNIZED AT THE

         7  TIME THAT THEY CONTENDED, THAT WIND/U ENHANCED UNIX, AND

         8  BECAUSE UNIX COMPETED WITH MICROSOFT IN THE OPERATING

         9  SYSTEM MARKET, WIND/U SHOULD BE CONSIDERED A COMPETITOR;

        10  RIGHT?

        11  A.   THEY DID MAKE THAT CONTENTION, YES, SIR.

        12  Q.   AND YOU SAID THAT THAT WAS WRONG; RIGHT?

        13  A.   I SAID THAT THAT WAS AN INADEQUATE DESCRIPTION OF THE

        14  STATE OF AFFAIRS, THAT'S CORRECT.

        15  Q.   WELL, YOU DID MORE THAN SAY THAT.  YOU SAID IT WAS

        16  WRONG, AND YOU SAID YOU NEVER ACTUALLY BEFORE SEEN ANYBODY

        17  ANALYZE COMPETITION IN QUITE THAT WAY; RIGHT?

        18  A.   I WOULD NEED TO SEE EXACTLY WHAT PART OF THE EXPERT'S

        19  ANALYSIS I WAS TALKING ABOUT.

        20  Q.   OKAY.

        21  A.   BUT THE FACT IS WIND/U WAS A PORTING TOOL FROM

        22  WINDOWS TO UNIX.

        23           THE COURT:  IT WAS A WHAT?

        24           THE WITNESS:  I'M SORRY, YOUR HONOR.  IT WAS A

        25  PORTING TOOL.  IT WAS A SET OF SOFTWARE THAT ALLOWED
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         1  SOMETHING WRITTEN FOR WINDOWS TO BE RUN IN UNIX.

         2  BY MR. BOIES:

         3  Q.   IT WAS A WAY OF GETTING APPLICATIONS WRITTEN FOR

         4  WINDOWS TO RUN ON UNIX?

         5  A.   YEAH.

         6           AND IN FACT, AS THEY TESTIFIED, WHAT MAINLY

         7  HAPPENED--WHAT HAPPENED, TO A VERY IMPORTANT EXTENT, WAS

         8  BECAUSE THE TOOLS FOR WRITING APPLICATIONS IN THE WINDOWS

         9  ENVIRONMENT WERE BETTER THAN THE TOOLS IN THE UNIX

        10  ENVIRONMENT, PEOPLE ENDED UP WRITING UNIX APPLICATIONS IN

        11  WINDOWS AND USING THIS TO BRING THEM TO UNIX.

        12           SO IT'S A COMPLICATED--A COMPLICATED STATE OF

        13  AFFAIRS.  IT ENDED UP ENCOURAGING PEOPLE TO WRITE FOR

        14  WINDOWS WHO MIGHT HAVE OTHERWISE WRITTEN FOR UNIX.  SO

        15  YEAH, THEY WERE NOT AN OPERATING SYSTEM.

        16           THE COURT:  ALL RIGHT.

        17           MR. UROWSKY:  YOUR HONOR, I DON'T BELIEVE THAT

        18  THAT IS IN EVIDENCE.  I'M NOT CERTAIN IT'S EVEN UP ON THE

        19  SCREEN.

        20           MR. BOIES:  I THOUGHT WE OFFERED THE EXTRACTS

        21  FROM THE BRISTOL TESTIMONY.  IF I'M INCORRECT, WE WILL DO

        22  SO.

        23           I THINK IT IS IN EVIDENCE, YOUR HONOR.  AND I'M

        24  FOCUSING ON PAGES 576 AND 577 OF THE HEARING TRANSCRIPT IN

        25  THE BRISTOL CASE.
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         1           THE COURT:  DID THIS COME IN THIS AFTERNOON?

         2           MR. BOIES:  YES.  I THINK IT'S PART OF 1526.

         3  THAT WAS THE TRANSCRIPT THAT WAS, UNFORTUNATELY, MISSING A

         4  PAGE IN YOUR HONOR'S COPY.

         5           THE COURT:  YES, 1526.  IT'S APPARENTLY IN

         6  EVIDENCE, MR. UROWSKY.

         7           MR. UROWSKY:  IT'S IN EVIDENCE, BUT I THOUGHT WE

         8  HAD AN UNDERSTANDING THAT WITNESSES WOULD NOT BE

         9  CONFRONTED WITH ITEMS ON THE SCREEN WITHOUT SOME PRIOR

        10  NOTICE.

        11           THE COURT:  WELL, THEY'RE ENTITLED TO LOOK AT

        12  THEIR OWN TEXT.  THE ONLY NOTICE THAT THEY'RE ENTITLED TO

        13  IS, "LET ME SHOW YOU THIS, WHICH YOU PRESUMABLY TESTIFIED

        14  TO."

        15           DO YOU HAVE A COPY OF YOUR TESTIMONY?

        16           THE WITNESS:  NO.  I WOULD SORT OF APPRECIATE

        17  THAT.

        18  BY MR. BOIES:

        19  Q.   WHAT HAPPENED TO THE COPY OF 1526 THAT WE GAVE YOU

        20  BEFORE?

        21  A.   I'M SORRY.  I HAVE IT.

        22  Q.   NOW, PAGE 576 AND PAGE 577 OF THAT TESTIMONY.  AND

        23  THE PORTION I'M PARTICULARLY INTERESTED IN IS THE BOTTOM

        24  OF PAGE 576, LINE 20, CARRYING OVER TO PAGE 577.

        25           THE COURT:  TESTIMONY GIVEN LAST OCTOBER?
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         1           MR. BOIES:  YES, YOUR HONOR.

         2           THE WITNESS:  THAT'S RIGHT, AND I HAVE REFRESHED

         3  MY RECOLLECTION.  I AGREE WITH THIS DISCUSSION.

         4  BY MR. BOIES:

         5  Q.   OKAY.  AND DOES THIS REFRESH YOUR RECOLLECTION THAT

         6  BRISTOL WAS CONTENDING THAT IT WAS A COMPETITOR OF

         7  MICROSOFT IN THE OPERATING SYSTEM MARKET BECAUSE WIND/U

         8  ENHANCED UNIX BY HELPING TO PORT APPLICATIONS FROM WINDOWS

         9  TO UNIX, AND UNIX COMPETES WITH MICROSOFT IN THE OPERATING

        10  SYSTEMS MARKET; THEREFORE, WIND/U COULD BE VIEWED AS

        11  COMPETING WITH MICROSOFT IN THE OPERATING SYSTEMS MARKET?

        12  A.   ABSOLUTELY RIGHT.  THAT WAS THE CONTENTION.

        13  Q.   AND YOU DISAGREED WITH THAT QUITE STRONGLY, DID YOU

        14  NOT, SIR?

        15  A.   RIGHT.  AND I THINK I STAND BY THE ANSWER ON 577.  BY

        16  THAT STANDARD, ANYBODY WHO WROTE AN APPLICATION OR AN

        17  AUTHORING TOOL OR ANYTHING ELSE FOR WINDOWS COMPETED WITH

        18  MICROSOFT.  THAT JUST SEEMED, AND SEEMS, A BIZARRE WAY TO

        19  ANALYZE THE WORLD.

        20  Q.   NOW--

        21           THE COURT:  ARE THEY NOT IN PLATFORM COMPETITION,

        22  THEN?

        23           THE WITNESS:  NO.  THEY WEREN'T OFFERING A

        24  PLATFORM, YOUR HONOR.

        25           THE COURT:  IT HAD TO BE A COMPLETE PLATFORM TO
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         1  BE IN THE PLATFORM COMPETITION?

         2           THE WITNESS:  WHAT THEY WERE DOING--LET ME TRY TO

         3  SKETCH IT.

         4           THE COURT:  ALL RIGHT.

         5           THE WITNESS:  THE ARGUMENT WAS THAT UNIX WAS MORE

         6  ATTRACTIVE THE MORE APPLICATIONS THERE WERE FOR UNIX, AND

         7  THAT'S NOT TO BE QUARRELED WITH.  BUT IF YOU SAY BECAUSE

         8  THEY'RE ENHANCING THE APPLICATION BASE OF UNIX, THEY ARE

         9  COMPETING WITH MICROSOFT, THEN SO IS EVERYONE ELSE WHO IS

        10  WRITING AN APPLICATION FOR UNIX, WHO IS MAKING TOOLS

        11  AVAILABLE TO WRITE APPLICATIONS FOR UNIX, AND SO WERE

        12  THESE FOLKS.

        13           AND THAT MEANS EFFECTIVELY--WHICH WE COMPUTED

        14  THAT, AND THEY ARE A TINY FRACTION OF THAT BUSINESS.

        15           THE COURT:  ALL RIGHT.  I'M TRYING TO GET MY

        16  CONCEPTS STRAIGHT HERE, AND I UNDERSTAND THIS WAS PORTING

        17  TOOL TO TAKE WINDOWS APPLICATIONS AND PORT THEM TO UNIX;

        18  IS THAT CORRECT?

        19           THE WITNESS:  RIGHT, OR TO PERMIT PEOPLE WHO ARE

        20  WRITING FOR UNIX TO DO THE WORK IN WINDOWS AND BRING IT

        21  OVER.

        22           THE COURT:  IT MAY NOT BE A COMPLETE PLATFORM,

        23  BUT ISN'T THAT A SPECIES OF PLATFORM?

        24           THE WITNESS:  NO.  IT'S A LINK BETWEEN PLATFORMS.

        25           BUT REMEMBER:  THE ARGUMENT IS BECAUSE THEY MAKE
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         1  UNIX MORE ATTRACTIVE, THEY ARE COMPETING WITH WINDOWS.

         2  ANYBODY WHO WRITES AN APPLICATION FOR UNIX DOES THE SAME

         3  THING.  IT MAKES UNIX MORE ATTRACTIVE.

         4           SO, IF ANYBODY--IF THE STANDARD IS MAKING UNIX

         5  MORE ATTRACTIVE PUTS YOU IN COMPETITION WITH WINDOWS, THEN

         6  IF I WRITE A WORD PROCESSOR FOR UNIX AND MAKE UNIX MORE

         7  ATTRACTIVE--

         8           THE COURT:  WHAT I'M TRYING TO FIND OUT IS

         9  WHETHER OR NOT WHAT YOU HAVE SAID HERE IN THE BRISTOL CASE

        10  IS CONSISTENT WITH THE WAY IN WHICH YOU DEFINED THE

        11  PLATFORM COMPETITION IN THIS CASE.  I'M HAVING DIFFICULTY

        12  AT THIS POINT.

        13           THE WITNESS:  I'M SORRY.

        14           THE COURT:  BECAUSE AS I WAS THINKING OF PLATFORM

        15  COMPETITION AS YOU DESCRIBED IT, IT WOULD SEEM TO ME THAT

        16  THE MAKERS OF WIND/U COULD BE INCLUDED WITHIN THAT LARGE

        17  GENERIC AREA CALLED "PLATFORM COMPETITION."

        18           THE WITNESS:  THEY'RE IN THE GENERIC AREA, BUT IF

        19  WE THINK OF PLATFORM AS AN INTERFACE TO WHICH SOFTWARE

        20  VENDORS WRITE, TO WHICH APPLICATION VENDORS WRITE, THEY

        21  ARE NOT OFFERING THAT.  JAVA, PURE JAVA, IN PRINCIPLE,

        22  OFFERS THAT.

        23           THE COURT:  IS THAT A PLATFORM?

        24           THE WITNESS:  PURE JAVA IS, IN PRINCIPLE, A

        25  PLATFORM, OR PLATFORM COMPETITOR.
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         1           THE COURT:  ANY BROWSER IS A PLATFORM?

         2           THE WITNESS:  ANY MIDDLEWARE, ANY ENTITY THAT HAS

         3  A LARGE NUMBER OF ISV'S--EXCUSE ME--OF API'S TO WHICH

         4  APPLICATIONS CAN BE WRITTEN IS POTENTIALLY A PLATFORM.

         5           THE COURT:  BUT WIND/U IS NOT MIDDLEWARE?

         6           THE WITNESS:  WIND/U IS NOT MIDDLEWARE.  IT DID

         7  NOT OFFER A DISTINCT SET OF API'S.  YOU COULDN'T WRITE FOR

         8  WIND/U.

         9           THE COURT:  OKAY.

        10           THE WITNESS:  YOU WROTE FOR WINDOWS.

        11           AND THAT'S WHY, IN THE COURSE OF THE TRIAL, IT

        12  WAS UNCLEAR WHETHER IT WAS A BENEFIT TO WINDOWS, IN FACT,

        13  OR A COMPETITOR TO WINDOWS, BECAUSE THERE WAS A GOOD DEAL

        14  OF TESTIMONY THAT WHAT IT MAINLY DID WAS IT INDUCED PEOPLE

        15  WHO HAD UNIX SYSTEMS WHO WANTED TO WRITE SOMETHING FOR,

        16  SAY, A BANK'S UNIX SYSTEM, TO INSTEAD WRITE THE PROGRAM

        17  FOR WINDOWS BECAUSE MICROSOFT'S AUTHORING TOOLS WERE

        18  BETTER, AND THEN USE WIND/U TO TAKE IT TO UNIX.  WELL,

        19  THAT INCREASES THE APPLICATIONS IN WINDOWS, MORE THAN IF

        20  IT DIDN'T EXIST, THEY WOULD HAVE WRITTEN IT IN UNIX.

        21           AND IF YOU THINK ABOUT IT, IT'S UNCLEAR WHETHER

        22  IT'S A COMPETITOR OR A COMPLEMENT.  THE FACT IS MICROSOFT

        23  ENCOURAGED THIS COMPANY AND IT WAS MAIN COMPETITOR TO GO

        24  INTO EXACTLY THIS BUSINESS FOR EXACTLY THE PURPOSE OF

        25  HAVING APPLICATIONS WRITTEN IN WINDOWS RATHER THAN IN
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         1  UNIX.

         2           SO, MICROSOFT VIEWED THEM NOT AS A COMPETITOR BUT

         3  AS A PARTNER, THUS MAKING THIS A LITTLE STRAINED.

         4           THE COURT:  ALL RIGHT.

         5  BY MR. BOIES:

         6  Q.   NOW, YOU UNDERSTOOD AT THE TIME THAT THE REASON THAT

         7  MICROSOFT WANTED TO EXCLUDE BRISTOL FROM THE MARKET IN THE

         8  BRISTOL CASE WAS THAT MICROSOFT WAS ARGUING IN THAT CASE

         9  THAT BRISTOL DIDN'T HAVE STANDING TO SUE BECAUSE IT WAS

        10  OUTSIDE OF THE MARKET; CORRECT, SIR?

        11           MR. UROWSKY:  OBJECTION.  NO FOUNDATION FOR THE

        12  FIRST PART OF THAT QUESTION.

        13           THE COURT:  WHAT WAS THE FIRST PART OF THE

        14  QUESTION, THEN?

        15           MR. BOIES:  YOU UNDERSTOOD, DID YOU NOT?  I WAS

        16  ASKING FOR HIS UNDERSTANDING.

        17           THE COURT:  ALL RIGHT.  THERE IS NO FOUNDATION

        18  FOR THAT?

        19           MR. UROWSKY:  WHAT CAME AFTER.

        20           THE COURT:  WHAT CAME NEXT?

        21           MR. BOIES:  I SAID, YOU UNDERSTOOD, DID YOU NOT,

        22  THAT IN THE BRISTOL CASE, THAT MICROSOFT WAS TAKING THE

        23  POSITION THAT BRISTOL WAS NOT IN THE MARKET BECAUSE

        24  MICROSOFT WAS ARGUING THAT BECAUSE BRISTOL WAS NOT IN THE

        25  MARKET THEY DIDN'T HAVE STANDING.
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         1           THE COURT:  ALL RIGHT.

         2           WAIT A MINUTE.  I HAVE GOT TO RULE ON IT.

         3           IS THE OBJECTION WITHDRAWN?

         4           MR. UROWSKY:  I BELIEVE MR. BOIES HAS POSED A

         5  DIFFERENT QUESTION TO WHICH I DO NOT OBJECT.

         6           THE COURT:  FAIR ENOUGH.

         7           DO YOU REMEMBER THE QUESTION?

         8           THE WITNESS:  I THINK SO.

         9           THE COURT:  PUT YOUR QUESTION ONCE MORE, AND THEN

        10  I THINK WE WILL RECESS FOR THE EVENING.

        11           MR. BOIES:  OKAY.  LET ME JUST TRY TO JUMP TO THE

        12  BOTTOM LINE, YOUR HONOR.

        13           THE COURT:  OKAY.

        14  BY MR. BOIES:

        15  Q.   IN THE BRISTOL CASE, BRISTOL WAS ENHANCING

        16  PORTABILITY TO UNIX TO MAKE UNIX MORE COMPETITIVE WITH

        17  MICROSOFT.  AND IN THAT CASE, YOU ARGUE THEY SHOULD BE

        18  OUTSIDE OF THE MARKET BECAUSE THAT WAS IN MICROSOFT'S

        19  INTEREST IN THAT PARTICULAR CASE; IS THAT FAIR?

        20  A.   NO.

        21  Q.   WELL, SIR--

        22           MR. BOIES:  MAYBE I COULD JUST FOLLOW UP WITH ONE

        23  MORE REFERENCE TO HIS TRANSCRIPT, YOUR HONOR.

        24           THE COURT:  SURE.

        25  BY MR. BOIES:
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         1  Q.   LOOK AT PAGE 579 AND THE TOP EIGHT LINES.

         2  A.   I DON'T HAVE 578.  COULD I SEE THE IMMEDIATELY

         3  PRECEDING MATERIAL?

         4  Q.   CERTAINLY.

         5           THE COURT:  I DON'T EITHER, MR. BOIES.

         6           MR. BOIES:  578 WAS NOT BEING REFERENCED, BUT I

         7  HAVE A COPY HERE.  AND PERHAPS I WILL READ IT IN THE

         8  RECORD SINCE WE DON'T HAVE COPIES.

         9  BY MR. BOIES:

        10  Q.   (READING):

        11                "QUESTION:  PROFESSOR, FIRST TURNING TO

        12           RELEVANT MARKETS, THE DISCUSSION OF RELEVANT

        13           MARKETS, IT'S CORRECT, IS IT NOT, THAT YOU HAVE

        14           NOT MADE A STUDY--YOU HAVE MADE NO STUDY OF WHAT

        15           YOU WOULD DETERMINE WOULD BE A RELEVANT MARKET

        16           HERE?

        17                ANSWER:  THAT'S CORRECT.

        18                QUESTION:  AND ISN'T IT CORRECT AS WELL,

        19           SIR, THAT YOU HAVE INDICATED THAT YOU BELIEVE

        20           THAT BASED ON WHAT LITTLE EXPOSURE YOU SO FAR HAD

        21           TO THESE MARKET DEFINITIONS, THAT YOU THOUGHT

        22           THAT TAKING THE THREE DIFFERENT MARKETS THAT

        23           PROFESSOR LANGLOIS HAD DEFINED AS RELEVANT

        24           MARKETS TOGETHER, YOU WOULD BE A LITTLE TOO

        25           BROAD, AND AS INITIAL REACTION, YOUR VIEW WOULD
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         1           BE THAT IF A RELEVANT MARKET COULD BE SOMEWHAT

         2           NARROWER THAN THE COMBINATION OF THOSE THREE

         3           MARKETS?  IS THAT CORRECT?

         4                ANSWER:  WHILE NOT ACCEPTING YOUR

         5           CHARACTERIZATION OF LIMITED EXPOSURE NECESSARILY,

         6           BUT I BELIEVE YOU ARE SUMMARIZING A

         7           QUESTION-AND-ANSWER SEQUENCE IN MY DEPOSITION

         8           WITH REASONABLE FIDELITY, YES."

         9           AND THEN IT CONTINUES AT THE TOP OF THE NEXT

        10  PAGE, (READING):

        11                "QUESTION:  SO, YOU WOULD NOT DISPUTE A

        12           RELEVANT MARKET THAT CONSISTED OF THE MARKET FOR

        13           OPERATING SYSTEMS FOR PERSONAL COMPUTERS, THE

        14           MARKET FOR OPERATING AND WORK STATIONS AND

        15           DEPARTMENTAL SERVERS, EXCEPT IT MIGHT BE A LITTLE

        16           TOO BROAD ON THE HIGH END; IS THAT CORRECT?

        17                ANSWER:  WELL, IT MIGHT BE A LITTLE TOO

        18           BROAD IN THE SENSE IT WOULD INCLUDE THINGS WITH

        19           DIFFERENT CAPABILITY, BUT I WOULDN'T DISPUTE IT

        20           AS BEING TOO NARROW, NO."

        21           DO YOU RECALL THAT?

        22  A.   AND FOR THE PURPOSE OF THAT CASE, I STAND BY THAT

        23  ANSWER, THAT'S CORRECT.

        24           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR,

        25  TODAY.  I HAVE MORE QUESTIONS LATER.  THIS IS A CONVENIENT
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         1  STOPPING POINT.

         2           THE COURT:  ALL RIGHT.  I THINK IT IS, TOO.

         3           MR. WARDEN:  YOUR HONOR, MAY WE APPROACH?

         4           THE COURT:  YES.

         5           (BUNCH CONFERENCE.)

         6           MR. WARDEN:  I BELIEVE WE HAD A CONFERENCE

         7  SOMETIME AGO IN CHAMBERS ABOUT SCREENING THINGS,

         8  CONFRONTING THE WITNESS WITH THEM ORALLY.  YOUR HONOR'S

         9  SUGGESTION OR INSTRUCTION AT THAT TIME, YOU RECALL THAT, I

        10  THINK THE GOVERNMENT RECALLS THAT, AND YOUR HONOR'S

        11  INSTRUCTION AT THAT TIME WAS, I BELIEVE, THAT ADVANCED

        12  NOTICE HAD TO HAVE BEEN GIVEN 48 HOURS BEFORE THINGS WERE

        13  PUT UP ON THE SCREEN AS OPPOSED TO CHALLENGING THE

        14  WITNESS.

        15           NOW, IF I'M WRONG, I'M WRONG.

        16           MR. BOIES:  I THINK YOU'RE WRONG.

        17           THE COURT:  HAVE YOU GUYS BEEN GIVING 48 HOURS TO

        18  ONE ANOTHER?

        19           MR. BOIES:  NOT ON STUFF THEY PUT UP ON THE

        20  SCREEN.  THE VIDEOTAPES THAT WERE PLAYED WE HAVE GOTTEN,

        21  WE TRIED TO GIVE EACH OTHER 48 HOURS NOTICE.

        22           THE COURT:  THAT'S TO COMPLY WITH RULE 106.

        23           MR. BOIES:  RIGHT, BUT IN TERMS OF CONFRONTING

        24  THE WITNESS WITH THINGS, I MEAN, WE DIDN'T EVEN KNOW THESE

        25  BOOKS YOU KEPT CONFRONTING THE WITNESS WITH UNTIL THEY
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         1  CAME IN.  WE NEVER SAW THOSE THINGS BEFORE YOU BROUGHT

         2  THEM IN, BEFORE YOU PUT THEM UP ON THE SCREEN.

         3           MR. WARDEN:  I WILL GO BACK TO MY TRANSCRIPT AND

         4  REFRESH MY RECOLLECTION OF THIS MATTER AND REFRESH WHAT

         5  HAS TO BE REFRESHED.

         6           THE COURT:  WHAT I'M CONCERNED WITH IS SAYING,

         7  "ON THE OCCASION OF YOUR DEPOSITION YOU TESTIFIED

         8  SO-AND-SO, DID YOU IT NOT," WHERE THE WITNESS IS NOT

         9  PRESENTED WITH THE COPY OF HIS DEPOSITION TO SEE WHETHER

        10  OR NOT, IN FACT, HE DID.

        11           MR. WARDEN:  I ABSOLUTELY UNDERSTAND THAT, AND

        12  IT'S A SEPARATE POINT.  I THINK EVERYBODY AGREES WITH

        13  THAT.

        14           MR. BOIES:  WE ALL AGREE WITH THAT, YOUR HONOR.

        15           MR. WARDEN:  I WILL CHECK WITH THAT.

        16           I HAVE ONE OTHER POINT, AND THAT WAS THE REQUEST

        17  OF THE INSTRUCTION THAT THE WITNESS NOT HAVE

        18  CONVERSATIONS--I'M NOT SURE EXACTLY WHAT THE INSTRUCTION

        19  WAS--DURING THE COURSE OF CROSS-EXAMINATION.  IT IS MY

        20  RECOLLECTION THAT VIRTUALLY EVERY WITNESS IN THIS CASE HAD

        21  CONVERSATIONS WITH PEOPLE WHO, DURING THE COURSE OF

        22  CROSS-EXAMINATION, HAD CONVERSATION--

        23           THE COURT:  WITH LAWYERS?  WITH MY WIFE?

        24           MR. WARDEN:  WITH LAWYERS.

        25           THE COURT:  NOT ABOUT THE SUBSTANCE OF THE
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         1  TESTIMONY.

         2           MR. HOUCK:  NOT A GOVERNMENT WITNESS.

         3           THE COURT:  TALK TO THEIR OWN COUNSEL.

         4           MR. WARDEN:  YES, CORRECT.  I'M NOT SURE THAT IS

         5  A DISTINCTION THAT MAKES MUCH DIFFERENCE.

         6           THE COURT:  I THINK THERE IS A DISTINCTION.  I

         7  CAN'T PREVENT HIM FROM TALKING TO THEIR OWN IN-HOUSE

         8  COUNSEL.

         9           MR. BOIES:  INDEED, I DON'T THINK THEY TALKED

        10  ABOUT THE SUBSTANCE OF THE CASE.

        11           MR. WARDEN:  WELL, I NEVER PROBED INTO, AND

        12  NEITHER DID MY COLLEAGUES, ABOUT THE SUBSTANCE OF THEIR

        13  CONVERSATIONS WITH THEIR OWN COUNSEL WAS.

        14           THE COURT:  LET'S LEAVE THE RULE THEY WILL NOT

        15  TALK TO THE PARTIES' LAWYERS WHILE ON CROSS-EXAMINATION.

        16           MR. WARDEN:  THAT WOULDN'T APPLY TO OUR OWN

        17  MICROSOFT--

        18           THE COURT:  MICROSOFT WITNESSES CAN TALK TO YOU.

        19  I MEAN, EMPLOYEES CAN TALK TO YOU.

        20           MR. WARDEN:  I WANT TO PURSUE THAT BY SAYING THAT

        21  WITNESSES HAVE COME TO THE WITNESS STAND AND SAID--AND

        22  THIS IS NOT SUGGESTING IMPROPRIETY THAT THEY GOT IT FROM

        23  GOVERNMENT COUNSEL OR ANYTHING, THEY SAID, "I LOOKED INTO

        24  THIS, AND I TALKED TO SO-AND-SO OVER THE BREAK, AND NOW I

        25  KNOW SOMETHING THAT I DIDN'T KNOW YESTERDAY."  I FOUND
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         1  NOTHING IMPROPER ABOUT THAT WHEN IT RELATES TO FACTS.

         2           THE COURT:  I REALLY DON'T WANT--AND MAYBE I

         3  SHOULD HAVE BEEN MORE EXPLICIT ABOUT THIS AT THE OUTSET OF

         4  THE CASE--I DO NOT WANT WITNESSES, WHEN THEY ARE ON

         5  CROSS-EXAMINATION, AT LEAST INITIALLY, TO BE CONFERRING

         6  DURING RECESSES AND OVERNIGHT ADJOURNMENTS TO IMPROVE THE

         7  QUALITY OF THEIR TESTIMONY.

         8           MR. BOIES:  I HAVE ALWAYS UNDERSTOOD THAT TO BE

         9  THE RULE.

        10           THE COURT:  WELL, I DIDN'T UNTIL MY COURT OF

        11  APPEALS TOLD ME THAT I WAS WRONG IN A CRIMINAL CASE.

        12           MR. WARDEN:  IT'S THE RULE IN SOME JURISDICTIONS

        13  AND NOT THE RULE IN OTHER JURISDICTIONS AND SOME JUDGES

        14  AND NOT OTHER JUDGES.  IT HADN'T CERTAINLY BEEN MENTIONED

        15  PREVIOUSLY IN THIS CASE DURING THIS TRIAL, TO MY

        16  RECOLLECTION.

        17           MR. HOUCK:  I THINK WE SHOULD GET THE WITNESS'S

        18  TESTIMONY AND NOT THE LAWYER'S TESTIMONY.  WE HAVE THE

        19  CHANCE TO ARGUE THE CASE.

        20           MR. BOIES:  WE WERE VERY CAREFUL NOT TO TALK TO

        21  PEOPLE AT ALL DURING THE COURSE OF THE CROSS-EXAMINATION.

        22           MR. WARDEN:  YOU ARE REPRESENTING THAT DR. FISHER

        23  HAD NO SUBSTANTIVE DISCUSSIONS IN HIS TESTIMONY--

        24           MR. BOIES:  RIGHT.

        25           MR. WARDEN:  --WHILE HE WAS ON CROSS-EXAMINATION?
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         1           MR. BOIES:  RIGHT.  I DID TALK TO HIM AFTER HE

         2  WAS OFF CROSS AND IN PREPARATION FOR REDIRECT.  BUT WHILE

         3  HE WAS ON CROSS-EXAMINATION--

         4           MR. WARDEN:  FINE.  WITH THAT REPRESENTATION,

         5  THEN WE WON'T FURTHER ARGUE ABOUT YOUR INSTRUCTION WITH

         6  RESPECT TO PROFESSOR SCHMALENSEE.

         7           THE COURT:  I DON'T WANT THE PROPONENT LAWYERS TO

         8  BE TALKING TO THEIR OWN WITNESSES WHILE THAT WITNESS IS ON

         9  CROSS-EXAMINATION.

        10           MR. WARDEN:  YOU'RE EXTENDING THIS TO OUR OWN

        11  EMPLOYEES?

        12           THE COURT:  YES, I AM EXTENDING IT TO YOUR OWN

        13  EMPLOYEES WHILE THEY ARE ON CROSS-EXAMINATION, NOT ABOUT

        14  THE SUBSTANCE OF THEIR TESTIMONY.  IF THEY WANT TO TALK

        15  ABOUT MICROSOFT BUSINESS BACK AT REDMOND, WASHINGTON, THEY

        16  COULD TALK ABOUT THAT.

        17           MR. WARDEN:  OH, I UNDERSTAND THAT.  EVEN THOUGH

        18  MR. HARRIS AND MR. BARKSDALE AND SO ON CLEARLY TALKED TO

        19  THEIR COUNSEL?

        20           THE COURT:  THEY TALKED TO THERE IN-HOUSE

        21  COUNSEL.  THEY ARE NOT PARTIES TO THIS LITIGATION, AND

        22  THEY ARE SPOKESMAN FOR THEIR OWN ENTERPRISES.  AND IN THAT

        23  CONNECTION, I THINK THEY ARE ENTITLED TO TALK TO THEIR OWN

        24  COUNSEL ABOUT HOW FAR THEY COULD GO.

        25           MR. WARDEN:  AND OUR WITNESSES ARE SPOKESMAN FOR
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         1  THEIR CORPORATIONS AS WELL.

         2           THE COURT:  WELL, IF THERE IS SOME MATTER OTHER

         3  THAN THE SUBSTANCE OF THE TESTIMONY THEY ARE THEN GIVING

         4  THAT YOU WANT TO CONFER WITH A WITNESS ABOUT--

         5           MR. WARDEN:  I UNDERSTAND WE ARE FREE TO DO THAT.

         6           THE COURT:  --COME TO ME IN CAMERA AND TELL ME

         7  WHAT YOU WANT TO TELL THE WITNESS, EX PARTE, AND I WILL

         8  DETERMINE WHETHER OR NOT I'M GOING TO LET YOU DO IT.  BUT

         9  I DON'T WANT YOU WOOD-SHEDDING A WITNESS ON

        10  CROSS-EXAMINATION.

        11           MR. WARDEN:  LET ME JUST BE ABSOLUTELY CLEAR THAT

        12  I OBJECT TO THIS AS A CHANGE IN THE RULES MIDWAY DURING

        13  THE PROCEDURE.

        14           THE COURT:  WELL, IT HASN'T COME UP.  I HAVEN'T

        15  CONFRONTED IT BEFORE THIS.

        16           MR. WARDEN:  WELL, I THINK THE LINE IS BETWEEN

        17  TALKING TO ANYONE OR NO ONE.  NOT BETWEEN TALKING TO

        18  COUNSEL FOR A PARTY AND SOMEONE ELSE.

        19           THE COURT:  WELL, DO YOU WANT A HARD AND FAST

        20  RULE FROM HERE ON OUT?

        21           MR. WARDEN:  THE RULE I WANT IS WE MAY TALK TO

        22  OUR WITNESSES TO THE SAME EXTENT THAT COUNSEL FOR EARLIER

        23  WITNESSES TALKED TO THOSE WITNESSES.  AND THAT, I BELIEVE,

        24  WAS TO HAVE BEEN UNLIMITED.

        25           I'M NOT SUGGESTING GOVERNMENT COUNSEL DID IT.
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         1  I'M TALKING ABOUT--I DON'T KNOW, BUT MOST OF THEM SAID NO,

         2  THEY DON'T WANT TO TALK TO THEIR OWN COUNSEL.

         3           MR. BOIES:  EXACTLY.

         4           MR. WARDEN:  BUT IT SEEMS MR. BARKSDALE AND

         5  MR. HARRIS, JUST TO USE TWO EXAMPLES--

         6           THE COURT:  THEY ARE NOT PART OF THE GOVERNMENT

         7  TRIAL TEAM.  THEY ARE WITNESSES.

         8           MR. WARDEN:  I ACCEPT THAT.  DOES THAT MEAN THAT

         9  DR. SCHMALENSEE CAN SPEAK WITH THE SUPPORT GROUP FROM NERO

        10  WHILE HE'S ON CROSS-EXAMINATION?  THEY'RE NOT PART OF THE

        11  TRIAL TEAM EITHER.  THEY'RE HIS--

        12           THE COURT:  WHO IS NERO?

        13           MR. BOIES:  THE ECONOMIC TEAM SITTING RIGHT OVER

        14  THERE INSIDE THE BAR.

        15           MR. WARDEN:  THEY'RE HIS PEOPLE; LET'S PUT IT

        16  THAT WAY.

        17           MR. HOUCK:  RETAINED BY MICROSOFT?

        18           MR. WARDEN:  MICROSOFT OR SULLIVAN & CROMWELL.

        19           THE COURT:  HE COULD TALK TO THE PRESIDENT OF MIT

        20  AND IN-HOUSE COUNSEL FOR MIT.

        21           MR. WARDEN:  ABOUT HIS TESTIMONY?

        22           THE COURT:  IF YOU WANT TO TALK ABOUT HIS

        23  TESTIMONY?

        24           MR. WARDEN:  I HAVEN'T ANY IDEA, BUT IT SEEMS TO

        25  ME IT'S QUITE CLEAR FROM PRESS CONFERENCES THAT WERE HELD
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         1  ON THE STEPS OF THIS COURTHOUSE--NO, AFTER COURT

         2  ADJOURNED, THAT MANY OF THESE WITNESSES WERE VERY PARTISAN

         3  AND THEIR COUNSEL WERE PARTISAN.  SOME OF THEIR COUNSEL

         4  GAVE PRESS CONFERENCES TALKING ABOUT THE CASE AND ABOUT

         5  HOW TO STRIKE A BLOW IN FAVOR OF THE GOVERNMENT.  AND THEY

         6  WERE ABLE TO TALK WITH THEIR WITNESSES DURING RECESSES

         7  DURING CROSS-EXAMINATION.  I WANT THE SAME RIGHT FOR US

         8  WITH OUR WITNESSES, CERTAINLY OUR EMPLOYEE WITNESSES,

         9  WHERE WE ARE THEIR COUNSEL.

        10           THE COURT:  NO, I'M NOT GOING TO PERMIT YOU TO DO

        11  IT, NOT ON ORIGINAL CROSS-EXAMINATION, WITHOUT PRIOR LEAVE

        12  OF COURT.  YOU WANT TO TALK TO HIM ABOUT SOMETHING, YOU

        13  COME TO ME IN CAMERA, EX PARTE, AND TELL ME WHAT YOU WANT

        14  TO TALK TO HIM ABOUT.  BUT I DON'T WANT ANY WITNESSES

        15  BEING WOOD-SHEDDED WHEN THEY--

        16           THE WITNESS:  IT'S ENTIRELY CLEAR, AND I WANT MY

        17  POSITION TO BE ENTIRELY CLEAR, AND I DO THINK THIS IS A

        18  CHANGE IN THE MIDDLE OF THE STREAM AND ONE THAT'S

        19  PREJUDICIAL TO MY CLIENT.

        20           THE COURT:  IT HASN'T COME UP BEFORE.

        21           MR. WARDEN:  IT CAME UP WHEN PEOPLE SAID THEY

        22  TALKED TO THEIR COUNSEL DURING RECESS.

        23           THE COURT:  NOBODY OBJECTED.

        24           MR. WARDEN:  THAT'S QUITE TRUE.

        25           I HAVE NOTHING FURTHER.
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         1           THE COURT:  LET THE RECORD REFLECT THAT I HAVE

         2  SIGNED AND AM TENDERING FOR FILING THE STIPULATION AND

         3  ORDER REGARDING DEPOSITION EXCERPTS, STIPULATION AND ORDER

         4  REGARDING GOVERNMENT EXHIBITS, AND THE ORDER HAVING TO DO

         5  WITH THE ADMISSION OF CERTAIN GOVERNMENT EXHIBITS.

         6           (END OF CONFERENCE AT THE BENCH.)

         7           THE COURT:  TOMORROW MORNING AT 10:00.

         8           (WHEREUPON, AT 5:12 P.M., THE HEARING WAS

         9  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        10

        11

        12

        13

        14

        15

        16

        17

        18

        19

        20

        21

        22

        23

        24

        25

                                                           96

         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN

        16

        17

        18

        19

        20

        21

        22

        23

        24

        25

