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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  GOOD MORNING, DOCTOR.

         12             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         13             THE COURT:  I REMIND YOU THAT YOU'RE STILL UNDER

         14   OATH, SIR.

         15             THE WITNESS:  THANK YOU, YOUR HONOR.

         16             (DEAN RICHARD L. SCHMALENSEE, DEFENDANT'S WITNESS,

         17   PREVIOUSLY SWORN.)

         18                  CROSS-EXAMINATION (CONTINUED.)

         19   BY MR. BOIES:

         20   Q.  GOOD MORNING, DEAN SCHMALENSEE.

         21   A.  GOOD MORNING, MR. BOIES.

         22   Q.  LAST WEEK WE TALKED ABOUT THE ISSUE OF MONOPOLY POWER.

         23   I'D LIKE TO BEGIN TODAY BY TALKING ABOUT MICROSOFT'S

         24   CONDUCT.

         25             AND AM I CORRECT THAT ONE OF THE IMPORTANT THINGS
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          1   THAT YOU DID WAS TO ASSESS WHETHER YOU BELIEVED THAT

          2   MICROSOFT'S CONDUCT WAS OR WAS NOT ANTICOMPETITIVE?

          3   A.  THAT'S CORRECT.

          4   Q.  NOW, I'D LIKE TO GO THROUGH SOME OF THE PARTICULAR ACTS

          5   THAT YOU ASSESSED, BUT I'D LIKE TO BEGIN, JUST AS

          6   BACKGROUND, BY TRYING TO UNDERSTAND WHAT YOUR DEFINITION OF

          7   ANTICOMPETITIVE CONDUCT IS.

          8             CAN YOU GIVE A GENERAL DEFINITION OF HOW YOU, AS

          9   AN ECONOMIST, DEFINE "ANTICOMPETITIVE CONDUCT"?

         10   A.  WELL, A GENERAL DEFINITION WOULD NECESSARILY HAVE TO BE

         11   BROAD, BUT IT WOULD BE CONDUCT WHICH, ON BALANCE, HARMS

         12   CONSUMERS, AND, TYPICALLY, IN THIS CONTEXT, DOES SO BY

         13   REDUCING COMPETITION.

         14   Q.  NOW, YOU TESTIFIED LAST WEEK THAT, IN YOUR VIEW,

         15   INDEPENDENT BROWSERS -- THAT IS, NON-MIRCOSOFT BROWSERS --

         16   AND JAVA REPRESENTED POTENTIAL PLATFORM THREATS TO

         17   MICROSOFT.  I WANT TO TAKE THOSE ONE BY ONE, ALTHOUGH I

         18   UNDERSTAND THAT THEY MAY HAVE SOME RELATIONSHIP.

         19             FIRST, WITH RESPECT TO BROWSERS, WHEN DID

         20   MICROSOFT, AS YOU UNDERSTAND IT, RECOGNIZE NON-MIRCOSOFT

         21   BROWSERS AS A SIGNIFICANT POTENTIAL PLATFORM THREAT?

         22   A.  BASED ON WHAT I'VE SEEN, I WOULD SAY FIRST THAT THAT

         23   DESCRIPTION APPLIES REALLY ONLY TO NETSCAPE HERE, AT LEAST

         24   SO FAR.  AND I THINK THE RECOGNITION OCCURRED SOMETIME IN

         25   1995 WHEN NETSCAPE INDICATED THAT IT HAD AMBITIONS TO BE
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          1   MORE THAN A VERY POPULAR APPLICATION, THAT, INDEED, IT WAS

          2   GOING TO REDUCE WINDOWS TO A SET OF POORLY DEBUGGED DEVICE

          3   DRIVERS, IN THE FAMOUS QUOTE FROM MR. ANDREESEN.

          4             THAT, WHEN NETSCAPE INDICATED ITS INTENTION TO

          5   BECOME A PLATFORM COMPETITOR, MICROSOFT, GIVEN THE

          6   POPULARITY OF THE PROGRAM, TOOK IT SERIOUSLY.  I DON'T KNOW

          7   WHETHER I CAN DATE IT PRECISELY IN 1995, BUT AT SOME POINT.

          8   Q.  LET ME TRY TO FOLLOW UP ON TWO PARTS OF THAT.  FIRST,

          9   YOU SAID AT THE BEGINNING THAT MICROSOFT'S RECOGNITION OF

         10   BROWSERS AS A POTENTIAL PLATFORM THREAT APPLIED ONLY TO

         11   NETSCAPE AS YOU UNDERSTOOD IT; IS THAT CORRECT?

         12   A.  THAT'S WHAT I SAID, YES.  I MEAN, THERE MAY HAVE BEEN

         13   BROADER DISCUSSIONS, BUT I THINK NETSCAPE IS THE ONLY

         14   BROWSER THAT, A, HAD THE POPULARITY THAT WOULD BE NECESSARY

         15   TO FORM A BASIS FOR SUCH A THREAT, AND WAS THE ONLY BROWSER

         16   THAT WAS ANNOUNCED -- FOR WHICH THERE WAS AN ANNOUNCED

         17   INTENTION TO TURN IT INTO A PLATFORM.

         18   Q.  SECOND, YOU SAID THAT MICROSOFT RECOGNIZED NETSCAPE AS A

         19   SIGNIFICANT POTENTIAL PLATFORM THREAT SOMETIME IN 1995.  AND

         20   I UNDERSTAND THAT YOU CAN'T PIN IT DOWN TO A PARTICULAR DAY,

         21   BUT CAN YOU BE ANY MORE SPECIFIC AS TO WHEN THAT OCCURRED,

         22   OTHER THAN SOMETIME DURING THE YEAR 1995?

         23   A.  WELL, THERE'S CERTAINLY -- IF I HAD A FULL SET OF DATED

         24   DOCUMENTS IN FRONT OF ME, I PROBABLY COULD, BUT CERTAINLY

         25   THERE WAS A PERIOD WHEN MICROSOFT WAS TREATING NETSCAPE AS A
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          1   PREFERRED -- INDEED, ONE OF ITS MOST PREFERRED ISV'S.  IT

          2   WAS EXTENDING SPECIAL COOPERATION AND SO FORTH.  THAT RAN

          3   THROUGH -- AND, YOU KNOW, THERE WAS A PRESENTATION LISTING

          4   HOT INTERNET APPLICATIONS MADE BY A MICROSOFT PERSON IN

          5   GERMANY IN WHICH NETSCAPE WAS FEATURED.

          6             THAT RAN AROUND THE MIDDLE OF THE YEAR.  AND,

          7   ALSO, TO BE FAIR, I EXPECT -- AS USUAL, THERE IS A PROBLEM

          8   IDENTIFYING A CORPORATION'S RECOGNITION, SINCE DIFFERENT

          9   PEOPLE MAY HAVE HAD DIFFERENT REACTIONS AT DIFFERENT TIMES,

         10   BUT SOMETIME IN THE LATTER HALF, SAY, OF 1995, ALLOWING FOR

         11   THE FACT THAT I DON'T HAVE THESE DOCUMENT DATES IN MY HEAD,

         12   BUT THAT'S MY RECOLLECTION.

         13   Q.  DID, AS YOU UNDERSTAND IT, ANYTHING HAPPEN AROUND THE

         14   MIDDLE OF 1995 THAT CAUSED MICROSOFT TO STOP TREATING

         15   NETSCAPE AS WHAT YOU HAVE REFERRED TO AS ONE OF THEIR MOST

         16   PREFERRED ISV'S?

         17   A.  I JUST DON'T KNOW THE DETAILS OF THE CHRONOLOGY.  THERE

         18   WERE A NUMBER OF PUBLIC STATEMENTS.  THERE WERE A NUMBER OF

         19   INTERACTIONS.  AND I HAVEN'T GONE THROUGH THEM OR TRIED TO

         20   ESTABLISH CAUSALITY.

         21   Q.  OKAY.  THERE CAME A TIME WHEN MICROSOFT DECIDED THAT IT

         22   WAS GOING TO HAVE A BROWSER OF ITS OWN, CORRECT, SIR?

         23   A.  YES.

         24   Q.  AND AS YOU UNDERSTAND IT --

         25   A.  ALTHOUGH TO BE CLEAR, THERE BECAME A TIME WHEN IT
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          1   DECIDED THERE WOULD BE BROWSER FUNCTIONALITY IN THE

          2   PLATFORM, IN WINDOWS, JUST TO MAKE SURE WE'RE NOT PLAYING

          3   WORD GAMES HERE.

          4   Q.  WELL, JUST TO BE SURE WE'RE NOT PLAYING WORD GAMES, SIR,

          5   YOU REFER TO BROWSER FUNCTIONALITY.

          6   A.  CORRECT.

          7   Q.  WHEN IS THE EARLIEST MICROSOFT DOCUMENT THAT YOU RECALL

          8   THAT USES THE WORD "BROWSER FUNCTIONALITY"?

          9   A.  I HAVE ABSOLUTELY NO IDEA.

         10   Q.  DID YOU EVER SEE ONE BEFORE 1998, SIR?

         11   A.  I DON'T RECALL THE LANGUAGE USED IN THOSE DOCUMENTS.

         12   THEY COULD HAVE REFERRED TO "THE BROWSER" AS PART OF

         13   WINDOWS, JUST AS YOU REFER TO "THE FILE MANAGER" AS PART OF

         14   WINDOWS 3.1 OR "THE DEVICE DRIVERS."  THEY MAY HAVE GIVEN A

         15   NAME TO IT, BUT THE NOTION THAT THE ABILITY TO BROWSE WOULD

         16   BE PART OF WINDOWS IS AN EARLY DECISION.

         17   Q.  LET ME JUST TRY TO GET CLEAR WHAT THE WORDS WERE THAT

         18   WERE USED.  THE NAME THAT MICROSOFT GAVE THIS THING WAS "THE

         19   BROWSER," CORRECT, SIR?  THAT'S THE WAY THEY TALKED ABOUT IT

         20   INTERNALLY?  THEY CALLED IT THE BROWSER, RIGHT?

         21   A.  I HAVEN'T DONE AN EXHAUSTIVE SURVEY OF THE LANGUAGE.

         22   THERE CERTAINLY ARE A FAIR NUMBER OF REFERENCES THAT REFER

         23   TO IT AS "THE BROWSER."  WHETHER THAT'S THE ONLY WAY THEY

         24   REFERRED TO IT, I COULDN'T BEGIN TO SAY.

         25   Q.  OKAY.  NOW, USING WORDS THE WAY MICROSOFT USED THEM AT
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          1   THE TIME, WHEN DID MICROSOFT FIRST CONCLUDE THAT IT WAS

          2   GOING TO DEVELOP A BROWSER?

          3   A.  LET ME BE VERY CLEAR.  WE ARE USING THE WORDS MICROSOFT

          4   USED AT THE TIME.  WHAT MICROSOFT MEANT BY THE WORDS AT THE

          5   TIME IS SOMETHING THAT MICROSOFT PERSONNEL CAN ANSWER BETTER

          6   THAN I.  BUT CERTAINLY BY EARLY 1995 -- BY SOMETIME IN 1994,

          7   THE DECISION HAD BEEN MADE, AND, INDEED, HAD BEEN ANNOUNCED

          8   BY MR. GATES, AND BY EARLY '95 RECOGNIZED BY NETSCAPE THAT

          9   THERE WOULD BE A BROWSER AS PART OF WINDOWS.

         10   Q.  LET ME TRY TO DISTINGUISH BETWEEN TWO THINGS -- AND THEY

         11   MAY BE EXACTLY THE SAME AS YOU UNDERSTAND IT, AND IF THEY

         12   ARE, YOU CAN TELL ME.  DID MICROSOFT MAKE THE DECISION TO

         13   DEVELOP A BROWSER AT THE SAME TIME THAT IT MADE A DECISION

         14   TO MAKE THAT BROWSER PART OF WINDOWS?

         15   A.  MY UNDERSTANDING IS THAT THAT WAS THE CASE, ALTHOUGH --

         16   AND I HESITATE HERE -- THAT UNDERSTANDING IS BASED NOT ON

         17   E-MAILS, BUT ON DEPOSITIONS AND INTERVIEWS.  SO -- BUT I

         18   HAVE NOT SOUGHT TO MAKE A PRECISE DATING OF THE DECISION, AS

         19   I HAVE INDICATED.

         20   Q.  NOW, IN YOUR LAST ANSWER, YOU JUST SAID THAT YOUR VIEW

         21   ABOUT MICROSOFT PERHAPS MAKING THE DECISION TO MAKE A

         22   BROWSER PART OF WINDOWS BEING MADE AT THE SAME TIME THAT IT

         23   MADE A DECISION TO MAKE A BROWSER WAS NOT BASED ON

         24   DOCUMENTS, BUT WAS BASED ON DEPOSITIONS AND INTERVIEWS.  DID

         25   I HEAR THAT RIGHT?
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          1   A.  YES.  FROM THE CONTEMPORANEOUS DOCUMENTS, I FIND IT

          2   DIFFICULT TO DATE THE DECISION.  I KNOW THEY WERE STARTING

          3   IN EARLY '94 TO WRITE A BROWSER; THAT SEEMS CLEAR.  I KNOW

          4   THEY DECIDED TO PUT INTERNET FUNCTIONALITY IN WINDOWS QUITE

          5   EARLY.  AND I KNOW THERE WERE A RANGE OF SPEECHES AND

          6   DOCUMENTS THAT TALK ABOUT MAKING THE PLATFORM

          7   INTERNET-FRIENDLY.

          8             YOU ASKED A VERY PRECISE QUESTION ABOUT A

          9   BROWSER-INTEGRATION DECISION.  AND I HAVE BEEN TOLD THE

         10   DECISIONS ARE CONTEMPORANEOUS.  IT'S CONSISTENT WITH THEIR

         11   STANDARD BUSINESS STRATEGY, BUT I'M TRYING TO GIVE YOU AS

         12   CLEAR AN ANSWER AS I CAN.  I DON'T THINK IT'S POSSIBLE TO

         13   ANSWER THAT WITH GREAT CERTAINTY, BASED ON THE

         14   CONTEMPORANEOUS DOCUMENTS I'VE SEEN.

         15   Q.  NOW, THE THING I WANTED TO FOLLOW UP IS YOU REFERENCED

         16   INTERVIEWS, AND I TAKE IT THESE ARE INTERVIEWS THAT YOU

         17   CONDUCTED OF MICROSOFT PEOPLE?

         18   A.  THESE ARE THE ONES WE DISCUSSED LAST TIME.  SO I'M

         19   TRYING TO BE VERY CLEAR.  AND I INDICATED THAT I WAS NOT

         20   RELYING ON THEM FOR PARTICULAR FACTS.

         21   Q.  THAT'S WHAT YOU TOLD ME.

         22   A.  I DID TELL YOU THAT, AND WHY I BROUGHT THEM UP THIS TIME

         23   WAS TO INDICATE THAT, AS I SIT HERE AND THINK ABOUT THE

         24   BASIS FOR MY OPINION, THEY FORM PART OF THAT BASIS.  SO I'M

         25   JUST BEING CLEAR AT THIS STAGE.
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          1   Q.  AND ALSO, DEAN SCHMALENSEE, OVER THE WEEKEND I WENT BACK

          2   AND READ YOUR EXPERT REPORT, AND, INDEED, IN THAT EXPERT

          3   REPORT, YOU FROM TIME TO TIME REFERENCE THOSE INTERVIEWS; DO

          4   YOU NOT, SIR?

          5   A.  YOU HAVE THE ADVANTAGE OF ME, MR. BOIES.  I HAVEN'T READ

          6   THAT REPORT FOR A WHILE.

          7   Q.  NOW, IF, IN FACT, YOU DO RELY ON THOSE INTERVIEWS, AS

          8   YOU JUST DID IN YOUR ANSWER AND AS YOU DO IN YOUR EXPERT --

          9   AND I APOLOGIZE -- BY "EXPERT REPORT" -- I THINK I MISSPOKE.

         10   I MEANT YOUR DIRECT TESTIMONY.  YOU RELY ON THOSE INTERVIEWS

         11   IN YOUR DIRECT TESTIMONY, DO YOU NOT, SIR?

         12   A.  I DON'T BELIEVE I RELY ON THEM ON THIS POINT.  I THINK

         13   THEY ARE CITED ONCE OR TWICE.  I AM HAPPY TO GO TO LOOK AT

         14   IT, BUT I -- AS I SIT HERE, I WOULD BE SURPRISED IF THERE'S

         15   MORE THAN A QUOTE OR SO THAT IS BASED ON THOSE INTERVIEWS.

         16   I DON'T BELIEVE I RELY ON INTERVIEWS FOR ANYTHING ON THIS

         17   POINT.

         18   Q.  I WASN'T SO MUCH SAYING ON THIS POINT --

         19   A.  WE CAN LOOK, OF COURSE.

         20   Q.  -- DEAN SCHMALENSEE.  WHAT I WAS TRYING TO DO IS TO

         21   FOCUS ON WHETHER OR NOT YOU HAVE, IN FACT, RELIED ON THESE

         22   INTERVIEWS, BECAUSE LAST WEEK I ASKED YOU WHY YOU HADN'T

         23   TAKEN ANY NOTES, OR MADE ANY MEMORANDUM, OR KEPT ANY RECORD

         24   OF THESE INTERVIEWS -- SOME 19 INTERVIEWS -- AND YOU SAID,

         25   WELL, BECAUSE YOU WEREN'T GOING TO RELY ON THEM.  DO YOU
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          1   RECALL SAYING THAT?

          2   A.  I CERTAINLY DO.  AND I ALSO RECALL NOT STATING IN MY

          3   DIRECT TESTIMONY WHEN THE PRECISE DECISION YOU JUST ASKED ME

          4   ABOUT WAS MADE.  AND I DID NOT, IN THAT TESTIMONY, EXPRESS

          5   AN OPINION ON THAT ISSUE OR -- AND THUS FOLLOWS, I DIDN'T

          6   RELY ON THOSE INTERVIEWS FOR AN UNEXPRESSED OPINION ON THAT

          7   ISSUE.

          8             I THINK THE INTERVIEWS WERE CITED ABOUT TWICE,

          9   ONCE FOR A PARTICULAR QUOTE FROM BILL GATES THAT WAS

         10   UNFORGETTABLE, AND I'M NOT SURE IF THERE WAS ANOTHER CITE.

         11   Q.  IS THE ISSUE OF WHETHER MICROSOFT MADE THE DECISION TO

         12   MAKE A BROWSER PART OF WINDOWS AT THE SAME TIME IT MADE THE

         13   DECISION TO DEVELOP A BROWSER SOMETHING THAT IS SIGNIFICANT

         14   TO YOUR ANALYSIS?

         15   A.  I DON'T THINK SO.  AS I UNDERSTAND THE PROCESS OF

         16   DEVELOPING TECHNOLOGIES, IT IS, INDEED, QUITE POSSIBLE THAT,

         17   EARLY ON, ENGINEERING GROUPS OR DESIGN GROUPS WERE ASSIGNED

         18   TASKS.  I KNOW SOMEONE WAS ASSIGNED THE TASK OF WRITING A

         19   BROWSER.  THEY HAD DIFFICULTY DOING IT.  THEY LICENSED CODE.

         20             THEY MAY HAVE BEEN UNCERTAIN, WHEN THEY DECIDED TO

         21   START THAT GROUP, WHAT THE ULTIMATE DESIGN DECISION WAS.

         22   THAT WAS '93 OR EARLY '94.  THE TECHNOLOGY WAS IN FLUX.

         23   WINDOWS 95 WAS A BIT OF A GLEAM AT THIS STAGE.

         24             WHAT EXACTLY HAD BEEN DECIDED BY EARLY -- LATE '93

         25   OR EARLY '94, I DON'T THINK IS TERRIBLY SIGNIFICANT TO WHAT
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          1   ULTIMATELY HAPPENED.

          2   Q.  DEAN SCHMALENSEE, ARE YOU AWARE OF ANY EVIDENCE THAT

          3   MICROSOFT BEGAN DEVELOPING A BROWSER IN LATE 1993?

          4   A.  NO.  I THOUGHT THERE WAS A TEAM SET TO WORK ON IT, I

          5   BELIEVE, IN EARLY '94, NOT LATE '93.  BUT MY RECOLLECTION

          6   COULD BE SLIPPERY.  I KNOW THERE WAS INTERNAL WORK DONE.

          7   THERE WERE LICENSING DISCUSSIONS WITH A COUPLE OF DIFFERENT

          8   GROUPS -- WITH BOOKLINK AND THEN WITH SPYGLASS.  THERE WAS

          9   WORK DONE EARLY IN '94.  I CAN'T DATE IT EXACTLY.

         10   Q.  FOCUSING ON 1994 THEN, WHEN, TO THE BEST YOU CAN TELL

         11   ME -- AND I REALIZE YOU CAN'T DATE IT PRECISELY -- WHEN DID

         12   MICROSOFT BEGIN WORK ON DEVELOPING A BROWSER IN 1994, AS YOU

         13   UNDERSTAND IT?

         14   A.  I DON'T KNOW THAT THIS IS A QUESTION I EVER LOOKED AT

         15   CLOSELY.

         16   Q.  IF YOU DON'T HAVE A VIEW, THAT'S SUFFICIENT FOR ME.

         17   A.  I DON'T HAVE A VIEW THAT WOULD BE ABLE TO PIN IT DOWN

         18   MORE PRECISELY THAN EARLY IN THE YEAR.  AND, YOU KNOW, IT

         19   MAY HAVE BEEN LATE '93.  BUT I BELIEVE THERE WAS DEVELOPMENT

         20   WORK BEING DONE IN EARLY '94.

         21   Q.  SO EARLY '94 WOULD CERTAINLY BE IN THE FIRST HALF OF

         22   1994; IS THAT WHAT YOU'RE TELLING ME?

         23   A.  THAT'S MY UNDERSTANDING, BUT, AS I SAID, IT'S NOT A

         24   QUESTION THAT I LOOKED AT CLOSELY, BECAUSE I DON'T CONSIDER

         25   IT RELEVANT TO MY CONCLUSIONS.
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          1   Q.  THAT IS, YOU DON'T CONSIDER IT RELEVANT TO YOUR

          2   CONCLUSION WHETHER THEY STARTED IN LATE '94 OR THE FIRST

          3   HALF OF '94?

          4   A.  WHEN THEY STARTED WRITING CODE AS OPPOSED TO LICENSING?

          5   Q.  STARTING DEVELOPING A BROWSER.  STARTING WORKING ON

          6   DEVELOPING A BROWSER.

          7             MR. UROWSKY:  OBJECTION.  I THINK THE WITNESS

          8   SHOULD BE ALLOWED TO FINISH HIS ANSWER.

          9             THE COURT:  LET HIM FINISH HIS ANSWER.

         10             THE WITNESS:  COULD YOU PLEASE DEFINE DEVELOPING A

         11   BROWSER?

         12   BY MR. BOIES:

         13   Q.  I MEAN TO USE THOSE WORDS IN THE WAY YOU USED IT IN THE

         14   PRIOR ANSWERS, DEAN SCHMALENSEE.

         15   A.  WELL, I USED IT TO MEAN THAT THEY HAD PEOPLE, INTERNAL

         16   TO MICROSOFT, ACTUALLY ATTEMPTING TO DO SOFTWARE DESIGN AND

         17   IMPLEMENTATION -- TO WRITE CODE OR PREPARE TO WRITE CODE, AS

         18   OPPOSED TO, SAY, CONSIDERING LICENSING POSSIBILITIES.

         19   Q.  LET ME TAKE THOSE TWO SEPARATELY.  WHEN, AS YOU

         20   UNDERSTAND IT, DID MICROSOFT FIRST HAVE PEOPLE INTERNALLY

         21   BEGIN THE WORK TOWARDS WRITING CODE OR DEVELOPING A BROWSER

         22   INTERNALLY?

         23   A.  MY UNDERSTANDING WAS THAT THAT OCCURRED AT SOME POINT,

         24   AGAIN, IN THE FIRST HALF OF 1994, AND THERE WERE ROUGHLY

         25   CONTEMPORANEOUS DISCUSSIONS, AGAIN WITH BOOKLINK AND THEN
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          1   WITH SPYGLASS, HAVING TO DO WITH POSSIBLY LICENSING CODE.

          2             THERE MAY HAVE BEEN DISCUSSIONS WITH OTHERS, BUT

          3   THOSE, I BELIEVE, ARE THE TWO OF WHICH I AM AWARE.

          4   Q.  NOW, HAVE YOU SEEN ANY CONTEMPORANEOUS DOCUMENTS THAT

          5   REFER TO WORKING ON A BROWSER IN THE FIRST HALF OF 1994?

          6   A.  I'M TRYING TO RECALL.  I'M SORRY IT'S TAKING -- THE

          7   WHEELS ARE TURNING SLOWLY.  I THOUGHT I HAD, BUT AS I

          8   INDICATED, THE PRECISE CHRONOLOGY IS NOT -- PRECISE TIMING

          9   IS NOT CRITICAL, AND I HONESTLY CAN'T RECALL ONE WAY OR THE

         10   OTHER, BUT I THOUGHT I HAD SEEN A DOCUMENT -- PERHAPS I'M

         11   MISTAKEN.

         12   Q.  DO YOU RECALL ANY DEPOSITIONS IN WHICH SOMEBODY SAID

         13   THAT MICROSOFT HAD STARTED WORK ON A BROWSER, EITHER

         14   INTERNALLY OR LICENSING IT, IN THE FIRST HALF OF 1994?

         15   A.  NOW, I HAVE A HARD TIME SEPARATING TALKING WITH

         16   MR. SLIVKA FROM WHAT MR. SLIVKA MAY HAVE SAID IN DEPOSITION.

         17   I SIMPLY DON'T RECALL WHETHER IT WAS IN DEPOSITION OR FROM

         18   SOME OTHER SOURCE.

         19   Q.  IF IT HAD BEEN IN A DEPOSITION, WOULD IT HAVE BEEN

         20   MR. SLIVKA'S DEPOSITION?

         21   A.  MOST PLAUSIBLY, YES.

         22   Q.  NOW LET ME FOCUS ON THE ISSUE OF MAKING THE BROWSER, AS

         23   YOU PUT IT, PART OF WINDOWS.  AS YOU UNDERSTAND IT, WHEN DID

         24   MICROSOFT MAKE THE DECISION TO MAKE THE BROWSER A PART OF

         25   WINDOWS AND DISTRIBUTE IT WITHOUT SEPARATE CHARGE?
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          1   A.  I DON'T KNOW THAT I CAN PUT A DATE ON IT.  I DO KNOW

          2   THAT ONE OF THE -- I'M BLANKING ON THE NAME,

          3   UNFORTUNATELY -- BUT IN THE DEPOSITION OF ONE OF THE SENIOR

          4   NETSCAPE EXECUTIVES, HE INDICATED THAT HE'D HEARD MR. GATES

          5   STATE THAT PUBLICLY IN LATE 1994, AND CERTAINLY NETSCAPE'S

          6   PROSPECTUS FOR ITS PREFERRED STOCK ISSUE IN JANUARY OR SO OF

          7   1995 TREATS THAT AS ESTABLISHED FACT.

          8             SO CERTAINLY NO LATER THAN THE LAST FEW MONTHS OF

          9   1994, AND QUITE POSSIBLY EARLIER, GIVEN THAT THIS IS

         10   CONSISTENT WITH THE WAY MICROSOFT HAS ADDED TO THE CAPACITY

         11   OF ITS PLATFORM -- OF ITS OPERATING SYSTEM OVER THE YEARS.

         12             SINCE IT'S A CONTINUATION OF A PAST STRATEGY,

         13   THERE ARE UNLIKELY TO BE A LOT OF INTERNAL DOCUMENTS SIMPLY

         14   RATIFYING THAT IT'S GOING TO CONTINUE TO DO WHAT IT HAS DONE

         15   SINCE 1981.

         16   Q.  LET ME BE SURE I UNDERSTAND THAT ANSWER.  IS IT YOUR

         17   TESTIMONY THAT YOU UNDERSTAND THAT MICROSOFT MADE A DECISION

         18   TO DISTRIBUTE INTERNET EXPLORER FREE OR WITHOUT SEPARATE

         19   CHARGE IN LATE 1994 OR EARLY 1995?

         20   A.  NO.  WHAT I'M SAYING IS IT CERTAINLY WAS MADE BY THEN,

         21   SINCE IT WAS ANNOUNCED -- SINCE IT WAS KNOWN TO NETSCAPE BY

         22   EARLY 1995.  HOW MUCH BEFORE THEN THE DECISION WAS MADE, I

         23   DON'T HAVE CLEAR KNOWLEDGE.  MY GUESS IS IT WAS MADE WELL

         24   BEFORE THEN.

         25             THEN I ATTEMPTED TO EXPLAIN WHY SOMETHING THAT'S A
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          1   CONTINUATION OF A GENERAL STRATEGY THAT THE FIRM HAS

          2   FOLLOWED SINCE ITS INCEPTION MIGHT BE HARD TO DATE.  ONE

          3   MIGHT NOT FIND DEEP INTERNAL DIVISIONS ON THIS QUESTION.

          4   Q.  LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING.  YOU'RE

          5   SAYING THAT MICROSOFT HAD MADE A DECISION TO DISTRIBUTE

          6   INTERNET EXPLORER FREE, OR WITHOUT SEPARATE CHARGE, AND IT

          7   ANNOUNCED THAT DECISION BY LATE 1994 OR EARLY 1995.  IS THAT

          8   WHAT YOU'RE SAYING?

          9   A.  THAT'S THE -- I THINK THAT'S MR. CLARK'S TESTIMONY IN

         10   HIS DEPOSITION, THAT HE HEARD GATES ANNOUNCE IT IN LATE

         11   1994.  AND THERE IS THE NETSCAPE PROSPECTUS THAT TREATS IT

         12   AS FACT IN EARLY '95.  SO, YES.

         13   Q.  I JUST WANT TO BE CERTAIN THAT I AM GETTING YOUR

         14   UNDERSTANDING.  AND I UNDERSTAND YOUR UNDERSTANDING MAY BE

         15   BASED ON PARTICULAR THINGS, AND IT'S FINE IF YOU WANT TO

         16   REFERENCE THOSE THINGS.  BUT I WANT TO BE SURE THAT I'M

         17   GETTING YOUR UNDERSTANDING, NOT MERELY A RECITATION OF

         18   SPECIFIC PIECES OF EVIDENCE.  DO YOU UNDERSTAND WHAT I'M

         19   ASKING?

         20   A.  YES.

         21   Q.  AND IS IT YOUR UNDERSTANDING, HAVING TAKEN EVERYTHING

         22   INTO ACCOUNT AND LOOKED AT EVERYTHING YOU'VE LOOKED AT, THAT

         23   MICROSOFT HAD MADE THE DECISION AND HAD ANNOUNCED THE

         24   DECISION TO MAKE INTERNET EXPLORER AVAILABLE, FREE AND

         25   WITHOUT SEPARATE CHARGE, BY LATE 1994 OR EARLY 1995?
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          1   A.  THE ISSUE OF "ANNOUNCED," I THINK, IS A POSSIBLE SOURCE

          2   OF AMBIGUITY.  IT'S CERTAINLY MY UNDERSTANDING THAT THEY HAD

          3   MADE THE DECISION AND THAT NETSCAPE WAS AWARE OF THE

          4   DECISION.  WHETHER IT HAD BEEN ANNOUNCED MORE BROADLY, I AM

          5   UNCERTAIN, BECAUSE I DON'T KNOW -- I HEARD, BUT I DON'T

          6   RECALL HAVING AN AUTHORITATIVE SOURCE FOR IT, THAT THE GATES

          7   UTTERANCE TO WHICH MR. CLARK REFERRED WAS A SPEECH.  I DON'T

          8   KNOW HOW MANY PEOPLE WERE THERE.  I DON'T KNOW WHETHER THAT

          9   WAS A FEATURED ITEM.  HE PICKED IT UP.  SO "ANNOUNCED" I

         10   CONSIDER TO BE PERHAPS ILL-DEFINED.

         11   Q.  I MEANT TO USE THE WORD "ANNOUNCED" THE WAY YOU DID IN

         12   YOUR ANSWER BEFORE WHEN YOU SAID THAT THEY HAD ANNOUNCED IT

         13   BY LATE 1994 OR EARLY 1995.  WHAT DID YOU MEAN BY

         14   "ANNOUNCED"?

         15   A.  WELL, I WAS TRYING TO CLARIFY THAT I MAY NOT HAVE BEEN

         16   SPEAKING PRECISELY.  THAT THEY HAD MADE IT KNOWN TO SOME

         17   PEOPLE IN THE TRADE, CERTAINLY.  WHETHER THEY HAD MADE A

         18   GENERAL PUBLIC ANNOUNCEMENT, I SIMPLY DON'T KNOW.

         19   Q.  NOW, IN ADDITION TO LOOKING AT PIECES OF THE CLARK

         20   DEPOSITION -- AND, INCIDENTALLY, DID YOU READ THE ENTIRE

         21   CLARK DEPOSITION?

         22   A.  YES, I DID, ACTUALLY.

         23   Q.  AND WAS THERE ANYTHING IN THAT DEPOSITION THAT YOU FOUND

         24   INCONSISTENT WITH YOUR UNDERSTANDING?

         25   A.  I READ THAT BEFORE MY DEPOSITION IN THIS CASE.  AND I'D
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          1   HAVE TO -- I HAVEN'T LOOKED AT IT SINCE.  I WOULD NEED TO

          2   HAVE MY RECOLLECTION REFRESHED.

          3   Q.  NOTHING THAT YOU RECALL; IS THAT FAIR?

          4   A.  AS I SIT HERE, TRYING TO ENVISION EVERYTHING THAT IS IN

          5   THAT DEPOSITION, MR. BOIES, IS EFFECTIVELY IMPOSSIBLE.  SO

          6   AS I SIT HERE, I RECALL ONLY A FEW THINGS FROM THAT

          7   DEPOSITION.  THAT WAS ONE THAT I FOUND PARTICULARLY

          8   STRIKING.  I DON'T RECALL OTHER THINGS BEING EQUALLY

          9   STRIKING.

         10   Q.  NOW, IN ADDITION TO LOOKING AT THIS PIECE OF THE CLARK

         11   DEPOSITION THAT YOU RECALL, DID YOU TRY TO FIND OUT FROM

         12   MICROSOFT WHEN THEY MADE AND ANNOUNCED THE DECISION TO MAKE

         13   INTERNET EXPLORER FREE?

         14   A.  I NEVER ASKED THE QUESTION OF "ANNOUNCED," WHICH IS WHY

         15   I'M TRYING TO BE CLEAR.  I DON'T KNOW WHAT THEIR PATTERN OF

         16   PUBLIC UTTERANCES ON THIS POINT WAS.  AS YOU KNOW, THEY HAVE

         17   AN EXTENSIVE PROGRAM OF PROVIDING INFORMATION ABOUT PLATFORM

         18   DEVELOPMENTS TO ISV'S, AND I DON'T KNOW WHERE OR WHEN IN

         19   THAT STREAM OF INFORMATION THIS ITEM APPEARED.  I SIMPLY

         20   HAVEN'T INQUIRED INTO THAT QUESTION.

         21             AS TO THE DATE OF INTERNAL DECISION-MAKING, AGAIN,

         22   I'VE NOT TRIED TO DATE IT PRECISELY.  MY DIRECT TESTIMONY

         23   CITES SOME DOCUMENTS THAT ARE RELEVANT.  I MENTIONED TO YOU

         24   THAT IT'S A CONTINUATION OF A LONG-TERM STRATEGY, AND I HAVE

         25   NOT TRIED TO PUT A SPECIFIC DATE ON THE DECISION.
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          1   Q.  DID YOU REVIEW THE MICROSOFT ANSWERS TO INTERROGATORIES

          2   IN THIS CASE?

          3   A.  I DON'T KNOW THAT I'VE READ THEM ALL.  SOME OF THEM ARE

          4   QUITE LENGTHY.  BUT I HAVE REVIEWED MANY OF THEM, YES.

          5   Q.  DID YOU UNDERSTAND THAT -- YOU'VE BEEN INVOLVED IN

          6   LITIGATION ENOUGH TO UNDERSTAND THE ROLE OF INTERROGATORIES,

          7   OF COURSE.

          8   A.  BROADLY.

          9   Q.  AND DO YOU KNOW HOW MANY INTERROGATORIES WERE ASKED OF

         10   MICROSOFT IN THIS CASE?

         11   A.  NO.

         12   Q.  DO YOU KNOW WHETHER IT WAS MANY OR FEW?

         13   A.  I HAVE THE SENSE IT WAS MANY, OR AT LEAST THE RESPONSES

         14   WERE VOLUMINOUS TO SOME OF THEM, BUT I DON'T HAVE THE NUMBER

         15   IN MY HEAD.

         16             MR. BOIES:  YOUR HONOR, I WOULD PUT BEFORE THE

         17   WITNESS AND OFFER IN EVIDENCE GOVERNMENT EXHIBIT 1547, WHICH

         18   ARE MICROSOFT'S ANSWERS TO INTERROGATORIES 4 AND 5.

         19             MR. UROWSKY:  NO OBJECTION.

         20             THE COURT:  GOVERNMENT'S 1547 IS ADMITTED.

         21                                   (WHEREUPON, PLAINTIFF'S

         22                                   EXHIBIT NUMBER 1547 WAS

         23                                   RECEIVED IN EVIDENCE.)

         24   BY MR. BOIES:

         25   Q.  AS A PRELIMINARY MATTER, DEAN SCHMALENSEE, LOOKING AT
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          1   THESE INTERROGATORY ANSWERS, DO THEY REFRESH YOUR

          2   RECOLLECTION AS TO WHETHER YOU'VE EVER SEEN THESE PARTICULAR

          3   ANSWERS TO INTERROGATORIES BEFORE?

          4   A.  I'M SORRY THIS IS TAKING ME A LITTLE WHILE, BUT ONE OF

          5   THE THINGS I LEARNED LAST THURSDAY IS I DO NEED TO READ

          6   THESE THINGS CAREFULLY.

          7   Q.  TAKE AS LONG AS YOU LIKE, AND WHEN YOU'RE FINISHED,

          8   PLEASE LET ME KNOW.

          9             THE INTERROGATORY, OF COURSE, THAT I'M

         10   PARTICULARLY INTERESTED IN IS AT THE TOP OF NUMBERED PAGE

         11   19.  DO YOU SEE THAT?

         12   A.  YES, I'VE READ IT.  AND TO ANSWER YOUR PREVIOUS

         13   QUESTION, I MAY WELL HAVE SEEN THESE AND I SIMPLY DON'T

         14   RECALL.  I PROBABLY HAVE.  I DID -- I DO RECALL READING THE

         15   RESPONSES TO INTERROGATORIES WITH SMALL NUMBERS ON THEM, SO

         16   I PROBABLY READ THESE.

         17   Q.  IN ANY EVENT, IT IS SOMETHING THAT, IF YOU HAVE NOT SEEN

         18   IT, YOU WOULD HAVE WANTED TO SEE; IS THAT FAIR?

         19   A.  THIS IS INFORMATIVE.  I GOT RESPONSES TO

         20   INTERROGATORIES.  IT'S ONE OF THE THINGS I ASKED FOR, YES.

         21   Q.  AND YOU UNDERSTAND THAT INTERROGATORY ANSWERS ARE

         22   PROVIDED UNDER OATH?

         23   A.  THAT'S MY UNDERSTANDING, YES.

         24   Q.  AND MICROSOFT WAS HERE ASKED "IDENTIFY EACH CURRENT OR

         25   FORMER MICROSOFT EMPLOYEE WHO WAS RESPONSIBLE FOR THE
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          1   DECISION TO PRICE AND DISTRIBUTE INTERNET EXPLORER FREE OR

          2   WITHOUT SEPARATE CHARGE AND, FOR EACH PERSON IDENTIFIED,

          3   DESCRIBE THE ROLE OF THAT PERSON IN SUCH DECISION AND THE

          4   DATE(S) OF SUCH DECISION."

          5             DO YOU SEE THAT?

          6   A.  THAT'S THE QUESTION, YES.

          7   Q.  AND THE ANSWER -- THE COMPLETE ANSWER IS "BILL GATES,

          8   PAUL MARITZ AND OTHERS MADE THE DECISION NOT TO CHARGE FOR

          9   INTERNET EXPLORER TECHNOLOGIES APART FROM THE PRICE OF THE

         10   OPERATING SYSTEM.  BILL GATES ANNOUNCED THAT DECISION DURING

         11   HIS INTERNET STRATEGY SPEECH ON DECEMBER 7, 1995."

         12             DO YOU SEE THAT, SIR?

         13   A.  I SEE THAT.  I GUESS THAT STRIKES ME AS A NONRESPONSIVE

         14   ANSWER, SINCE IT DOESN'T GIVE THE DATE OF THE DECISION, BUT

         15   I'M NOT A LAWYER, SIR.

         16   Q.  SO YOU THINK THAT THIS WAS JUST A NONRESPONSIVE ANSWER

         17   BY MICROSOFT?

         18   A.  IT DOESN'T GIVE THE DATE OF THE DECISION.  IT ASKS FOR

         19   THE DATES OF THE DECISION.  THIS SIMPLY -- THIS GIVES THE

         20   DATE OF A SPEECH THAT ANNOUNCED THE DECISION.

         21   Q.  AND SO THE WAY YOU WOULD INTERPRET THIS, AS AN

         22   INDEPENDENT EXPERT, IS THAT MICROSOFT WAS SIMPLY AVOIDING

         23   ANSWERING THE QUESTION OF WHEN THE DECISION WAS MADE WHEN IT

         24   PUT IN THE DECEMBER 7, 1995 DATE; IS THAT YOUR TESTIMONY?

         25   A.  MR. BOIES --
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          1             MR. UROWSKY:  OBJECTION, YOUR HONOR.

          2             THE COURT:  WAIT A MINUTE.

          3             MR. UROWSKY:  I THINK THE WITNESS SHOULD HAVE THE

          4   COMPLETE DOCUMENT BEFORE HIM.

          5             MR. BOIES:  I HAVE NO OBJECTION.

          6             THE COURT:  I THOUGHT HE DID.

          7             MR. BOIES:  HE HAS GOT THE COMPLETE ANSWER TO

          8   INTERROGATORY NUMBER 5.

          9             MR. UROWSKY:  I THINK HE SHOULD HAVE THE COMPLETE

         10   ANSWERS TO THE INTERROGATORY SET.

         11             MR. BOIES:  I WILL BE HAPPY TO GIVE THEM.

         12             (HANDING DOCUMENT TO THE WITNESS.)

         13             THE COURT:  ALL RIGHT.

         14             THE WITNESS:  SHALL I ANSWER THE PENDING QUESTION,

         15   YOUR HONOR?

         16             THE COURT:  WELL, NOW THAT YOU HAVE THE COMPLETE

         17   DOCUMENT, WOULD YOU WANT TO REVIEW IT BEFORE YOU ANSWER THE

         18   QUESTION?  WHEN YOU'RE SATISFIED THAT YOU ARE ABLE TO DO SO,

         19   YOU'RE AT LIBERTY TO ANSWER IT.

         20             THE WITNESS:  THANK YOU, SIR.

         21             MR. BOIES, MY ANSWER AS A READER OF THE ENGLISH

         22   LANGUAGE IS THAT THAT ANSWER DOES NOT GIVE THE DATE OF THE

         23   DECISION.  IT SAYS WHEN A DECISION WAS ANNOUNCED.

         24   BY MR. BOIES:

         25   Q.  ALL RIGHT, SIR.
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          1   A.  IT HAS NOTHING TO DO WITH INDEPENDENCE.  THAT HAS TO DO

          2   WITH READING WHAT'S THERE.

          3   Q.  ALL RIGHT, SIR.  LET'S SEE IF WE CAN AGREE ON A COUPLE

          4   OF THINGS.  YOU AGREE THAT THIS SAYS THAT BILL GATES AND

          5   PAUL MARITZ MADE THE DECISION?

          6   A.  IT SAYS "BILL GATES, PAUL MARITZ AND OTHERS MADE THE

          7   DECISION."

          8   Q.  BILL GATES AND PAUL MARITZ AT LEAST PARTICIPATED IN THE

          9   DECISION?

         10   A.  THAT'S WHAT IT SAYS, YES, SIR.

         11   Q.  DO YOU KNOW OF ANYONE ELSE THAT PARTICIPATED IN THE

         12   DECISION, OTHER THAN MR. GATES AND MR. MARITZ?

         13   A.  WELL, I'VE HEARD PEOPLE SAY THAT WHEN BILL GATES

         14   PARTICIPATES IN DECISIONS, BILL GATES MAKES DECISIONS,

         15   BUT --

         16   Q.  I'VE HEARD THAT, TOO.

         17   A.  BUT THERE IS A DECISION PROCESS AT MICROSOFT AND AT

         18   OTHER COMPANIES, AND I ASSUME OTHERS PROVIDED INPUT INTO

         19   THAT PROCESS.  WHAT THEIR ROLE --

         20   Q.  DO YOU KNOW ANY OF THEM?

         21   A.  EXCUSE ME?

         22   Q.  DO YOU KNOW ANY OF THEM?

         23   A.  MAY I FINISH?

         24   Q.  YES.

         25   A.  WHAT THEIR ROLES ARE AND WHO THEY ARE, I DON'T KNOW.
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          1   Q.  IF WE COULD, AND IF YOU WOULD BE PREPARED TO, WHAT I'D

          2   LIKE YOU TO DO IS TRY TO RESPOND AS DIRECTLY AS YOU CAN TO

          3   MY QUESTION AND THEN, TO THE EXTENT YOU'VE GOT ANY

          4   EXPLANATION THAT YOU FEEL YOU HAVE TO GIVE, THEN YOU'RE FREE

          5   TO GIVE IT.

          6             BUT TO THE EXTENT THAT YOU CAN BEGIN WITH AN

          7   ANSWER TO MY QUESTION THE BEST YOU CAN, IT WILL HELP ME

          8   UNDERSTAND WHERE YOU'RE GOING IN YOUR ANSWER SOMETIMES.

          9   A.  I'LL DO MY BEST, MR. BOIES.

         10   Q.  THANK YOU.

         11   A.  IT WOULD, HOWEVER, BE NICE IF YOU'D LET ME FINISH

         12   SENTENCES.

         13   Q.  OH, I WILL, SIR.  AND IF YOU EVER THINK THAT I HAVEN'T

         14   LET YOU FINISH A SENTENCE, IF MR. UROWSKY DOESN'T CATCH IT,

         15   WOULD YOU PLEASE TELL ME, BECAUSE I WANT TO BE SURE THAT

         16   WE'VE GOT A COMPLETE RECORD OF YOUR TESTIMONY?

         17   A.  I WILL DO THAT.

         18   Q.  NOW, BACK TO WHAT WE WERE TALKING ABOUT BEFORE, DO YOU

         19   KNOW OF ANY OTHERS THAT PARTICIPATED IN THE DECISION NOT TO

         20   CHARGE FOR IE, OTHER THAN MR. GATES AND MR. MARITZ?

         21   A.  I THINK I JUST ANSWERED THAT AND SAID I DID NOT.

         22   Q.  OKAY.

         23   A.  I HAVE NOT STUDIED THAT DECISION PROCESS.

         24   Q.  YOU'VE NOT STUDIED THAT DECISION PROCESS.  DID I HEAR

         25   YOU RIGHT?
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          1   A.  YES.  NOT IN ANY DETAIL.  I HAVE NOT SOUGHT TO GO

          2   THROUGH THE WHO SAID WHAT TO WHOM WHEN THAT WOULD BE

          3   NECESSARY TO GIVE A COMPLETE ANSWER TO THAT QUESTION.

          4   Q.  DOES THIS INTERROGATORY ANSWER, AT LEAST INSOFAR AS YOU

          5   INTERPRET IT RELATES TO THE ANNOUNCEMENT OF THE DECISION NOT

          6   TO CHARGE FOR IE, COMPORT WITH YOUR UNDERSTANDING OF WHEN

          7   MICROSOFT ANNOUNCED THAT PUBLICLY?

          8   A.  CERTAINLY MY UNDERSTANDING -- IT COMPORTS WITH MY

          9   UNDERSTANDING OF WHEN A VERY WIDELY PUBLICIZED, HIGHLY

         10   VISIBLE ANNOUNCEMENT WAS MADE.  AS I SAID, OTHER INFORMATION

         11   WAS PROVIDED TO VARIOUS PEOPLE EARLIER ON.  THAT'S OBVIOUS

         12   FROM THE SOURCES I CITED THAT I WON'T REPEAT.  THIS IS

         13   CERTAINLY A MAJOR ANNOUNCEMENT OF THAT DECISION.

         14   Q.  WERE YOU AWARE OF ANY OTHER MAJOR ANNOUNCEMENTS OF THAT

         15   DECISION, OTHER THAN THIS DECEMBER 7, 1995?  AND I'M JUST

         16   USING THE TERMS THE WAY YOU USED THEM IN YOUR LAST ANSWER.

         17   A.  WELL, GIVEN THAT THEY WERE PROVIDING INTERNET EXPLORER

         18   AS PART OF WINDOWS BEFORE DECEMBER 7TH, 1995, THE FACT THAT

         19   THEY WERE DOING IT CONSTITUTES, I WOULD THINK, A FAIRLY

         20   VISIBLE ANNOUNCEMENT.  IT IS NOT, HOWEVER, A SPEECH.  AND --

         21   WELL, I MENTIONED EARLIER EVIDENCE THAT INFORMATION WAS

         22   PROVIDED, AND I ALSO MENTIONED IN AN EARLIER ANSWER THAT

         23   "ANNOUNCEMENT" IS A FAIRLY DIFFICULT AND SLIPPERY TERM.

         24   Q.  LET ME TRY TO USE SOMETHING THAT WILL BE LESS DIFFICULT

         25   AND SLIPPERY.  DID, AS YOU UNDERSTAND IT, MICROSOFT DURING
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          1   1995, CONSIDER CHARGING FOR INTERNET EXPLORER?

          2   A.  THERE WAS AN ISSUE IN 1995 WHETHER -- BECAUSE WHEN

          3   WINDOWS 95 FIRST SHIPPED, INTERNET EXPLORER WAS NOT READY TO

          4   BE INCLUDED FOR THE RETAIL CHANNEL, THERE'S A DISCUSSION OF

          5   WHETHER THERE SHOULD BE AN INCLUSION OF INTERNET EXPLORER

          6   IN -- I DON'T KNOW WHAT IT WAS CALLED -- THE CODE NAME WAS

          7   "FROSTING," WHICH IS BASICALLY THE FEATURE PACK.  IT'S A SET

          8   OF -- "FEATURE" IS NOT THE TERM I WANT.  IT'S A SUPPLEMENT

          9   TO THE MAIN RELEASE -- "PRODUCTIVITY PACK" OR SOMETHING LIKE

         10   THAT.

         11             SO THERE WAS CERTAINLY A DISCUSSION OF HOW -- OF

         12   WHETHER IT WOULD BE INCLUDED IN THAT PACKAGE FOR WHICH A

         13   POSITIVE CHARGE WAS MADE.  BUT IN THE OEM CHANNEL, FOR

         14   INSTANCE, ON WHICH WE'VE FOCUSED, I DON'T BELIEVE THERE EVER

         15   WAS SUCH A DISCUSSION.

         16   Q.  DO I UNDERSTAND YOUR LAST ANSWER TO SAY THAT WHEN

         17   WINDOWS 95 WAS FIRST DISTRIBUTED IN THE RETAIL CHANNEL, IT

         18   DID NOT HAVE IE AS PART OF IT?

         19   A.  I BELIEVE THAT'S RIGHT, THAT IT WAS NOT READY TO BE

         20   SHIPPED.  AND, AS A CONSEQUENCE, THE UPGRADE -- TO SAY "THE

         21   SHIPPING" -- IT'S BASICALLY THE UPGRADE DID NOT INCLUDE IE.

         22   OF COURSE, IT WAS AVAILABLE FOR DOWNLOAD.  AND THE ISSUE WAS

         23   RAISED SHOULD IT BE PART OF -- SHOULD IT BE INCLUDED IN THIS

         24   FEATURE.  I KEEP THINKING OF IT AS FROSTING, AND I CAN'T

         25   REMEMBER THE NAME UNDER WHICH IT WAS MARKETED, BUT THE
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          1   SUPPLEMENT TO WINDOWS.

          2   Q.  FROSTING IS A PERFECTLY FINE WAY TO REFER TO IT.

          3   A.  OKAY.

          4   Q.  I UNDERSTAND WHAT YOU MEAN BY THAT.  INDEED, IT WAS

          5   REFERRED TO AS "FROSTING" WITHIN MICROSOFT, CORRECT, SIR?

          6   A.  YES, THAT'S THE CODE NAME FOR THAT BUNDLE OF ADD-ONS.

          7   Q.  NOW, WHEN WINDOWS 95 WAS FIRST RELEASED TO OEM'S, DID

          8   IT, AS YOU UNDERSTAND IT, INCLUDE IE?

          9   A.  WELL, I'M NOW TRYING TO REMEMBER IF I'VE GOT THE TWO OF

         10   THEM REVERSED -- AND MY DIRECT TESTIMONY MAY CLARIFY ME ON

         11   THIS POINT -- BUT ONE OF THE CHANNELS HAD A LARGER -- HAD A

         12   LONGER LEAD TIME THAN THE OTHER.  AND ONE OF THEM DID NOT

         13   INCLUDE IE; THE OTHER DID.

         14             I BELIEVE THE OEM CHANNEL HAD IT AND THE RETAIL

         15   CHANNEL DIDN'T.  IT IS CONCEIVABLE THAT I AM BACKWARDS.

         16   Q.  BUT, IN ANY EVENT, WITHOUT FOCUSING FOR THE MOMENT ON

         17   WHICH CHANNEL HAD IT AND WHICH CHANNEL DIDN'T, IT IS YOUR

         18   FIRM RECOLLECTION THAT WINDOWS 95 IN ONE CHANNEL HAD IE AND

         19   IN THE OTHER CHANNEL DID NOT HAVE IE; IS THAT CORRECT?

         20   A.  INITIALLY.

         21   Q.  INITIALLY.

         22   A.  THE VERY FIRST SHIPMENT, YES.

         23   Q.  OKAY.  YOU'RE AWARE THAT THERE IS A CONTENTION IN THIS

         24   LAWSUIT THAT COMBINING INTERNET EXPLORER WITH WINDOWS 95

         25   CONSTITUTED A TIE-IN, CORRECT, SIR?
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          1   A.  I AM AWARE OF THAT CONTENTION.

          2   Q.  AND WOULD YOU DESCRIBE WHAT YOU UNDERSTAND A TIE-IN TO

          3   BE, AS AN ECONOMIST -- THAT IS, HOW YOU USE THE TERM TIE-IN?

          4   A.  WELL, TO BE FAIR, MR. BOIES, THE NOTION OF A TIE IS A

          5   NOTION THAT ORIGINATES IN THE LAW RATHER THAN IN ECONOMICS,

          6   SO MOST ECONOMISTS, WHEN PRESSED, USE ONE OF THE LEGAL

          7   DEFINITIONS, WHICH IS BASICALLY A REQUIREMENT THAT ONE

          8   TAKES.  WELL, I'D HAVE TO TRY TO PARAPHRASE THE CLAYTON ACT,

          9   BECAUSE THAT'S THE TERM.  BUT IT'S CONDITIONING THE SALE OF

         10   ONE PRODUCT ON ACCEPTANCE OF ANOTHER, OR PURCHASE OF

         11   ANOTHER.

         12   Q.  WHAT I'M TRYING TO DO IS NOT NECESSARILY TO GET THE

         13   LEGAL DEFINITION, ALTHOUGH IF YOU'VE ADOPTED THAT, THEN

         14   THAT'S FINE.  BUT I'M TRYING TO GET HOW YOU HAVE USED THE

         15   TERM "TIE-IN" IN MAKING THE ANALYSIS THAT'S PART OF THIS

         16   RECORD.

         17   A.  I HAVE TRIED, FOR PURPOSES HERE, TO DO TWO THINGS

         18   BECAUSE, OBVIOUSLY, THE RELEVANT LEGAL DEFINITION IS IN SOME

         19   DISPUTE HERE.  I'VE TRIED TO LOOK AT THE ECONOMIC EFFECTS

         20   AND TO SEE IF ECONOMIC EFFECTS ARE ANTICOMPETITIVE OR

         21   ANTI-CONSUMER.

         22             I HAVEN'T SPENT A LOT OF TIME THINKING ABOUT THE

         23   BROAD UNIVERSE OF WHICH THIS PRACTICE IS AN INSTANCE, OR OF

         24   WHICH THIS DECISION IS AN INSTANCE, OR OF WHICH THIS CHARGE

         25   IS AN INSTANCE.  I HAVE TRIED TO FOCUS ON WHAT MICROSOFT DID
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          1   AND WHAT ITS EFFECTS ARE.

          2   Q.  LET ME ASK THE QUESTION THIS WAY.  HAVE YOU ATTEMPTED TO

          3   DETERMINE WHETHER THE COMBINATION OF INTERNET EXPLORER AND

          4   WINDOWS 95 CONSTITUTES A TIE-IN?

          5   A.  I HAVE ATTEMPTED TO DETERMINE WHETHER THAT COMBINATION

          6   HAS THE SORT OF ADVERSE ECONOMIC EFFECTS THAT HAVE BEEN

          7   ASSOCIATED WITH TIE-INS, AND I HAVE CONCLUDED THAT IT DOES

          8   NOT.  AGAIN, I HAVE BEEN LESS CONCERNED WITH DEFINITION THAN

          9   WITH EFFECT.

         10   Q.  WHAT ARE THE ADVERSE ECONOMIC EFFECTS ASSOCIATED WITH

         11   TIE-INS?

         12   A.  THIS IS WHY -- I'M SORRY.  THERE ARE, IN VARIOUS

         13   CIRCUMSTANCES, A NUMBER OF POSSIBLE ADVERSE ECONOMIC

         14   EFFECTS, AND THAT'S WHY I HESITATED TO GIVE YOU A BROAD

         15   DEFINITION.

         16             IN ECONOMICS, THERE ARE A NUMBER OF RATHER

         17   DISTINCT MODELS OR CIRCUMSTANCES TO WHICH THAT TERM HAS BEEN

         18   APPLIED.  TIE-INS CAN BE A DEVICE FOR PRICE DISCRIMINATION,

         19   WHICH CAN BE PRO-CONSUMER OR ANTI-CONSUMER, IN FACT,

         20   DEPENDING ON THE CIRCUMSTANCES.  TIE-INS CAN BE A DEVICE, IN

         21   THE PRESENCE OF ECONOMIES OF SCALE, TO DETER ENTRY.

         22             THERE ARE -- THOSE ARE THE -- THERE ARE VARIOUS

         23   SUBDIVISIONS UNDER PRICE DISCRIMINATION.  THERE'S ALSO A

         24   DISCUSSION IN THE ECONOMIC LITERATURE OF THE SO-CALLED

         25   LEVERAGING THEORY, THE TAKING ONE MONOPOLY AND MAKING TWO,
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          1   THAT HAS ARISEN IN THE COURTS.  THAT'S GENERALLY A CRITICAL

          2   DISCUSSION.

          3             AND THERE ARE A RANGE OF OTHER MODELS.  BUT THE

          4   PRINCIPAL ISSUES HAVE TO DO WITH ENTRY AND WITH PRICE

          5   DISCRIMINATION.

          6   Q.  I WANT TO BE SURE THAT THE QUESTION AND ANSWER ARE

          7   MEETING.

          8             YOU SAID THAT YOU HAD INVESTIGATED WHETHER THE

          9   COMBINATION OF IE AND WINDOWS 95 HAD WHAT YOU REFERRED TO AS

         10   THE ADVERSE ECONOMIC EFFECTS ASSOCIATED WITH TIE-INS.  AND I

         11   WANT TO BE SURE THAT I HAVE NOW HAD FROM YOU ALL OF THE

         12   ADVERSE ECONOMIC EFFECTS ASSOCIATED WITH TIE-INS THAT YOU

         13   INCLUDED IN YOUR ANSWER.

         14   A.  I BELIEVE THAT'S RIGHT.  I BELIEVE YOU DO.  AS I TRY TO

         15   SIT HERE AND INVENTORY THE ECONOMIC LITERATURE ON TIE-INS, I

         16   THINK THE ADVERSE EFFECTS FALL INTO TWO CATEGORIES, ONE

         17   HAVING TO DO WITH PRICE DISCRIMINATION -- WHICH MAY NOT BE

         18   ADVERSE, BY THE WAY -- AND THE OTHER HAVING TO DO WITH

         19   ENTRY.

         20   Q.  NOW, ASIDE FROM LOOKING AT THE ISSUE OF WHETHER, IN YOUR

         21   VIEW, THIS COMBINATION DID OR DID NOT HAVE THESE ADVERSE

         22   ECONOMIC EFFECTS, DID YOU MAKE ANY EFFORT TO DETERMINE

         23   WHETHER MICROSOFT WAS ENGAGING IN WHAT IS COMMONLY REFERRED

         24   TO IN ECONOMIC ANALYSIS AS "TYING"?

         25   A.  MR. BOIES, AS I SAID, ECONOMISTS TAKE THAT USAGE FROM
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          1   THE COURTS.  IT'S NOT A TECHNICAL TERM IN ECONOMICS.  I HAVE

          2   LOOKED AT THE PLAINTIFF'S ECONOMISTS' ANALYSIS ON THIS

          3   POINT.  I WILL BE HAPPY TO DISCUSS IT AT ANY LENGTH, AS I DO

          4   AT SOME LENGTH IN MY DIRECT TESTIMONY.  APART FROM THE

          5   ANALYSIS IN MY DIRECT TESTIMONY, I HAVE GONE NO FURTHER.

          6   Q.  ONE OF THE THINGS I'M TRYING TO DO IS ASK YOU QUESTIONS

          7   ABOUT YOUR DIRECT TESTIMONY, DEAN SCHMALENSEE, AND ONE OF

          8   THE ISSUES IN A TIE-IN ANALYSIS IS WHETHER YOU HAVE TWO

          9   SEPARATE PRODUCTS; IS THAT CORRECT?

         10   A.  THAT'S CORRECT, AS I UNDERSTAND IT.

         11   Q.  AND HAVE YOU MADE ANY EFFORT TO DETERMINE WHETHER OR NOT

         12   THERE ARE, IN FACT, TWO SEPARATE PRODUCTS HERE?

         13   A.  I'VE LOOKED AT THE ISSUE.  I'VE DISCUSSED IT AND I HAVE

         14   INDICATED THAT THE TESTS -- WELL, LET ME PAUSE THERE.  THE

         15   ANSWER IS "YES."

         16   Q.  AND HAVE YOU CONCLUDED THAT BROWSERS ARE OR ARE NOT A

         17   SEPARATE PRODUCT FROM OPERATING SYSTEMS, IF YOU'VE MADE A

         18   DETERMINATION?

         19   A.  I HAVE CONCLUDED THAT THEY ARE NOT FOR THE SAME REASON

         20   THAT I CONCLUDED THAT -- THE SAME REASONS, BASICALLY, THAT

         21   IT DOESN'T MAKE SENSE TO DEFINE A BROWSER MARKET -- THAT,

         22   YOU KNOW, ALL OPERATING SYSTEMS, ALL DESKTOP OPERATING

         23   SYSTEMS INCLUDE, ONE WAY OR ANOTHER, THIS FUNCTIONALITY.

         24             MOST BROWSERS HAVE BEEN GIVEN AWAY OR BUNDLED WITH

         25   OTHER PRODUCTS -- OR OTHER FUNCTIONALITY, WHETHER PRODUCTS
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          1   OR NOT.  AND, IN GENERAL, IN SOFTWARE, IF THERE'S ANYTHING

          2   THAT THE HISTORY OF THIS INDUSTRY TEACHES, IT'S THAT BORDERS

          3   BETWEEN PRODUCTS VARY OVER TIME AS TECHNOLOGY ADVANCES.  SO

          4   TRYING TO DRAW A LINE AND SAY THIS IS A PRODUCT, DISTINCT

          5   FROM SOME OTHER THING -- LINES DRAWN IN 1985 WOULD LOOK VERY

          6   SILLY TODAY.  SO I JUST DON'T THINK THAT ONE CAN REACH THE

          7   CONCLUSION THAT THERE'S A SEPARATE PRODUCT HERE, NO.

          8   Q.  DID YOU LOOK AT ANY EVIDENCE AS TO WHETHER OR NOT PEOPLE

          9   IN THE INDUSTRY CONSIDERED THE BROWSER TO BE AN APPLICATION?

         10   A.  THE PROBLEM, MR. BOIES, IS -- I MEAN, I DID SEE SOME

         11   THINGS.  YOU SHOWED ME SOME INCOMPLETE SURVEY INFORMATION

         12   THURSDAY AFTERNOON ON THIS QUESTION.  THE PROBLEM IS TO TRY

         13   TO DECIDE BETWEEN -- TO READ THAT SORT OF EVIDENCE TO DECIDE

         14   WHETHER PEOPLE ARE TALKING ABOUT HOW THINGS ARE, WHAT IS

         15   BEING DISTRIBUTED TODAY, HOW THINGS SHOULD BE, HOW THINGS

         16   MIGHT BE, AND WHERE THINGS ARE GOING.

         17             AGAIN, ALL BORDERS IN THIS INDUSTRY BETWEEN

         18   PACKAGES OF FUNCTIONS MARKETED HAVE SHIFTED OVER TIME.  SO

         19   WHAT PEOPLE THINK TODAY, I'M NOT SURE OUGHT TO HAVE FORCE IN

         20   A DECISION THAT'S GOING TO GUIDE THE EVOLUTION OR CONSTRAIN

         21   THE EVOLUTION OF TECHNOLOGY.  SO I LOOKED AT IT.  I DIDN'T

         22   GIVE IT ANY PARTICULAR WEIGHT.

         23   Q.  LET ME SEE IF I CAN GET AGREEMENT AS TO THE WAY THINGS

         24   ARE.  WOULD YOU AGREE THAT THE TESTIMONY AS TO THE WAY

         25   THINGS ARE -- NOT THE WAY THINGS MAY BE, BUT THE WAY THINGS
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          1   ARE NOW -- IS THAT THE BROWSER IS CONSIDERED TO BE AN

          2   APPLICATION?

          3   A.  THIS IS THE TESTIMONY IN THE RECORD SO FAR?

          4   Q.  YES.

          5   A.  I THINK THE GOVERNMENT'S -- A NUMBER OF THE GOVERNMENT'S

          6   WITNESSES HAVE SAID THINGS TO THAT EFFECT -- THAT THAT'S HOW

          7   THINGS ARE CONSIDERED, EVEN THOUGH, AS I SAID, MOST HAVE

          8   BEEN BUNDLED AND MOST HAVE BEEN SOLD AND MOST HAVE BEEN

          9   GIVEN AWAY.

         10   Q.  NOW, YOU REFERENCED THE GOVERNMENT'S WITNESSES.  YOU'RE

         11   AWARE OF PROFESSOR DERTOUZOS, ARE YOU NOT, FROM MIT?

         12   A.  DERTOUZOS.  YES, I AM AWARE OF PROFESSOR DERTOUZOS.

         13   Q.  AND DID YOU READ HIS DEPOSITION?

         14   A.  I DIDN'T READ HIS DEPOSITION, NO, SIR.

         15   Q.  YOU UNDERSTOOD THAT HE WAS ONE OF THE PEOPLE THAT WAS

         16   IDENTIFIED ON MICROSOFT'S WITNESS LIST, DID YOU NOT, SIR?

         17   A.  HE WAS IDENTIFIED ON ONE VERSION OF THE WITNESS LIST,

         18   YES.

         19   Q.  INDEED, HE WAS IDENTIFIED, AT THE TIME HE WAS PUT ON

         20   THEIR WITNESS LIST, AS THEIR TECHNICAL EXPERT, CORRECT, SIR?

         21   A.  I DON'T KNOW THAT I EVER READ THE WITNESS LIST.  THAT'S

         22   QUITE POSSIBLE.

         23   Q.  YOU DIDN'T READ MICROSOFT'S WITNESS LIST; IS THAT WHAT

         24   YOU'RE SAYING?

         25   A.  I DIDN'T READ MICROSOFT'S WITNESS LIST.  I DO KNOW THAT

                                                                              35

          1   PROFESSOR DERTOUZOS WAS ON IT AT ONE POINT.

          2   Q.  BUT YOU DON'T KNOW HOW MICROSOFT DESCRIBED HIM; IS THAT

          3   WHAT YOU'RE SAYING?

          4   A.  HE IS HEAD OF THE LABORATORY OF COMPUTER SCIENCE AT

          5   M.I.T.  I ASSUMED HE WAS ON THE LIST AS A TECHNICAL EXPERT

          6   OR A COMPUTER SCIENCE EXPERT SINCE THAT'S WHAT HE DOES.

          7   Q.  NOW, EVEN THOUGH YOU DIDN'T READ HIS DEPOSITION, DO YOU

          8   KNOW WHETHER HE DESCRIBED THE BROWSER AS AN APPLICATION?

          9   A.  NO, I DON'T.

         10   Q.  IN 1995, WAS, AS YOU UNDERSTAND IT, THE NETSCAPE BROWSER

         11   A SEPARATE PRODUCT FROM THE OPERATING SYSTEM?

         12   A.  SINCE THE NETSCAPE BROWSER DIDN'T HAVE FEATURES OF AN

         13   OPERATING SYSTEM, IT WAS OFFERED TO THE MARKET AS SOMETHING

         14   OTHER THAN AN OPERATING SYSTEM -- AS SOMETHING SEPARATE,

         15   THAT'S TRUE.

         16   Q.  AND WHEN MICROSOFT MADE INTERNET EXPLORER AVAILABLE FOR

         17   DOWNLOADING, WAS IT BEING OFFERED AS A SEPARATE PRODUCT,

         18   SEPARATE FROM THE OPERATING SYSTEM?

         19   A.  WELL, NOW WE ARE DOING WORD GAMES AGAIN.  WHETHER --

         20   IT'S A SEPARATE ENTITY, WHICH HAS AN EFFECT -- CERTAINLY THE

         21   LATER VERSIONS DO -- HAS AN EFFECT ON THE OPERATING SYSTEM.

         22   WHETHER THAT'S A SEPARATE PRODUCT OR AN OPERATING-SYSTEM

         23   UPGRADE IS, I THINK, IS A PURE SEMANTIC MATTER.  IT IS WHAT

         24   IT IS.  IT WAS A DOWNLOAD THAT AFFECTED THE SYSTEM.

         25   Q.  NOW, THE DOWNLOAD OF A NUMBER OF APPLICATIONS WILL
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          1   AFFECT THE OPERATING SYSTEM BY CHANGING OPERATING SYSTEM

          2   CODE, CORRECT, SIR?

          3   A.  SOME DO.  MANY WILL CHECK TO SEE WHAT'S THERE AND

          4   PERHAPS MAKE NO CHANGES IF A CURRENT VERSION IS FOUND, BUT

          5   IT DOES HAPPEN.

          6   Q.  WHEN YOU SAY "WILL MAKE A CHECK," YOU MEAN THE

          7   APPLICATION CHECKS TO SEE WHETHER WHAT'S NEEDED IN THE

          8   OPERATING SYSTEM IS THERE?  IF IT'S THERE, IT WON'T ADD

          9   ANYTHING, BUT IF IT'S NOT THERE, IT WILL ADD SOMETHING?

         10   A.  CORRECT.

         11   Q.  WOULD YOU AGREE THAT WORD-PROCESSING PROGRAMS ARE

         12   SEPARATE PRODUCTS FROM OPERATING SYSTEMS?

         13   A.  YES.

         14   Q.  IF MICROSOFT WERE TO TAKE A WORD PROCESSING PROGRAM,

         15   MICROSOFT WORD, AND COMBINE IT WITH THE OPERATING SYSTEM,

         16   WOULD THAT MEAN THAT, IN YOUR VIEW, WORD HAD CEASED TO BE A

         17   SEPARATE PRODUCT?

         18   A.  NO.  I THINK YOU'D WANT TO ASK THE QUESTION ARE THERE

         19   BENEFITS.  IS THERE SOME RATIONALE FOR IT?  IS THIS ANYTHING

         20   OTHER THAN SIMPLY AN ARBITRARY DECISION TO PUT TWO THINGS

         21   TOGETHER?

         22             SINCE WORD-PROCESSING PROGRAMS DO ACTUALLY -- THE

         23   MODERN ONES -- DO ACTUALLY PERFORM SOME PLATFORM

         24   FUNCTIONS -- YOU CAN WRITE VISUAL BASIC FOR WORD, ALTHOUGH I

         25   DON'T KNOW HOW COMMON THAT IS -- THERE MIGHT BE A
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          1   DISCUSSION, BUT I THINK THE DECISION BY ITSELF DOESN'T

          2   ANSWER THE QUESTION.  YOU'D WANT TO INQUIRE INTO EFFECTS AND

          3   RATIONALE AND BENEFITS.

          4   Q.  IF YOU FOUND THAT MICROSOFT HAD COMBINED WORD WITH THE

          5   OPERATING SYSTEM IN SUCH A WAY SO THAT SOME OF THE CODE WAS

          6   SHARED AND IT WAS VERY DIFFICULT OR IMPOSSIBLE TO

          7   DISENTANGLE IT, WOULD THAT MEAN BY ITSELF, IN YOUR VIEW,

          8   THAT WORD HAD CEASED TO BE A SEPARATE PRODUCT AND WAS NOW A

          9   PART OF THE OPERATING SYSTEM?

         10   A.  NO.  IT WOULD MEAN THAT THERE ARE PRESUMABLY SOME

         11   BENEFITS FROM THE COMBINATION.  IF YOU CAN SHARE CODE, YOU

         12   CAN ECONOMIZE ON HARD DISKS.  THERE MAY BE EFFICIENCY

         13   BENEFITS FROM USING THIS SAME CODE TO PERFORM MULTIPLE

         14   FUNCTIONS.  THAT WOULD MEAN THERE MIGHT BE BENEFITS.

         15             ON THE QUESTION, WHICH AGAIN, IN THIS INDUSTRY IS

         16   A LEGAL QUESTION PRIMARILY, I DON'T THINK THAT WOULD BE

         17   DISPOSITIVE, BUT IT WOULD INDICATE, AS AN ECONOMIC MATTER,

         18   THAT THERE WOULD BE BENEFITS FROM THE INTEGRATION.

         19   Q.  IS THAT BECAUSE, AS YOU UNDERSTAND IT, EVERY TIME YOU

         20   COMBINE PRODUCTS IN ORDER TO -- SO THAT THEY SHARE CODE AND

         21   THEY ARE DIFFICULT TO TAKE APART, THAT THAT HAS SOME

         22   BENEFITS?

         23   A.  NO.  DIFFICULT TO TAKE APART, I THINK, IS A CRITERIA, IN

         24   AS FAR AS I CAN TELL, THAT HAS ARISEN ONLY IN THIS

         25   LITIGATION.  FROM THE POINT OF VIEW OF A USER OR AN ISV, THE
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          1   QUESTION IS, DOES THE INTEGRATION PROVIDE BENEFITS?  IF, IN

          2   FACT, THERE'S SHARED CODE THAT REDUCES DEVELOPMENT COSTS OR

          3   ECONOMIZES ON DISK SPACE, THERE ARE BENEFITS.

          4             IF, FROM THE POINT OF VIEW OF A USER, INTEGRATION

          5   DOESN'T REMOVE CHOICE, IF, IN FACT, IT IS POSSIBLE TO USE

          6   OTHER WORD-PROCESSING PROGRAMS WITHOUT ANY PARTICULAR

          7   DEGRADATION IN FUNCTION, THE USER IS NOT WORSE OFF.  IF

          8   THERE ARE PLATFORM ELEMENTS PROVIDED -- API'S PROVIDED --

          9   ISV'S ARE BETTER OFF.

         10   Q.  HAVE YOU FINISHED YOUR ANSWER?

         11   A.  YES.

         12   Q.  NOW, IF CONSUMERS DO NOT HAVE A CHOICE OF USING ANOTHER

         13   WORD-PROCESSING PROGRAM WITHOUT SOME DEGRADATION, AS YOU PUT

         14   IT, DOES THAT MEAN THAT CONSUMERS ARE WORSE OFF?

         15   A.  THIS IS -- YOU'RE ASKING ME NOW TO IMAGINE -- LET ME

         16   MAKE SURE I UNDERSTAND THE HYPOTHETICAL -- THAT MICROSOFT

         17   HAS, SAY, INTEGRATED WORD WITH THE OPERATING SYSTEM AND, AS

         18   A RESULT, IT IS -- WORDPERFECT RUNS LESS WELL, FOR INSTANCE?

         19   Q.  MY QUESTION HAD TO DO WITH YOUR ANSWER, DEAN

         20   SCHMALENSEE.  YOU SAID IN YOUR ANSWER, THAT IF WORD HAD BEEN

         21   COMBINED WITH THE OPERATING SYSTEM IN SUCH A WAY SO THAT THE

         22   CONSUMER STILL HAD COMPLETE FREEDOM OF CHOICE AND COULD USE

         23   ANOTHER WORD-PROCESSING PROGRAM WITHOUT DEGRADATION, THEN

         24   YOU SAID THE CONSUMER WOULD NOT BE WORSE OFF.  DO YOU

         25   REMEMBER TELLING ME THAT?
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          1   A.  SOMETHING TO THAT EFFECT, YES.

          2   Q.  NOW, WHAT I'M SAYING IS SUPPOSE YOUR ASSUMPTION IS NOT

          3   TRUE.  SUPPOSE THAT THE CONSUMER DOES NOT HAVE COMPLETE

          4   FREEDOM OF CHOICE TO USE ANOTHER WORD-PROCESSING PROGRAM.

          5   DOES THAT MEAN THAT THE CONSUMER HAS LOST SOMETHING OF

          6   VALUE?

          7   A.  AND I'M TRYING TO CLARIFY THE CHANGE IN ASSUMPTION YOU

          8   WOULD LIKE ME TO MAKE.  WHY DOES THE CONSUMER, IN YOUR

          9   HYPOTHETICAL, NOT HAVE FREEDOM OF CHOICE?

         10   Q.  I'M JUST TRYING TO DEAL WITH YOUR ANSWER, DEAN

         11   SCHMALENSEE.  YOU GAVE ME AN ANSWER AND I'M TRYING TO ASK

         12   YOU A QUESTION ABOUT IT.

         13             THE ANSWER THAT YOU GAVE ME SAID THAT IF THE

         14   CONSUMER STILL HAD COMPLETE FREEDOM OF CHOICE AND COULD

         15   STILL USE ANOTHER WORD-PROCESSING PROGRAM WITHOUT

         16   DEGRADATION, THEN THERE WAS NO HARM.  I'M SIMPLY ASKING YOU

         17   THE CONVERSE OF THAT.  IF THE CONSUMER DOES NOT HAVE

         18   COMPLETE FREEDOM OF CHOICE, OR THERE IS DEGRADATION TO USING

         19   ANOTHER WORD-PROCESSING PROGRAM, HAS THE CONSUMER SUFFERED

         20   HARM?

         21   A.  LET ME SEE IF I CAN GIVE YOU AN ANSWER THAT WILL AVOID

         22   OUR TRYING TO AGREE ON DEFINITIONS.  IF -- AND LET ME BE

         23   SPECIFIC, AND PERHAPS THAT WILL DO THE JOB.  SUPPOSE I AM A

         24   WORDPERFECT USER.  MICROSOFT DOES WHAT YOU DESCRIBE.  AND I

         25   PREFER WORDPERFECT TO WORD.  AND I FIND THAT THE CONVENIENCE
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          1   OF USING WORDPERFECT, THE SPEED, MY ABILITY TO INSTALL IT --

          2   THAT IN SOME OBVIOUS WAY I CAN'T DO AS WELL AS I COULD HAVE

          3   DONE BEFORE, THAT'S A HARM.

          4   Q.  OKAY.

          5             MR. BOIES:  YOUR HONOR, IS THIS A CONVENIENT TIME

          6   FOR THE MORNING RECESS?

          7             THE COURT:  PROBABLY SO.

          8             MR. BOIES:  THANK YOU, YOUR HONOR.

          9             (RECESS WAS TAKEN.)

         10             (AFTER RECESS.

         11   BY MR. BOIES:

         12   Q.  DEAN SCHMALENSEE, WE TALKED, AS I INDICATED EARLIER LAST

         13   WEEK, ABOUT MONOPOLY POWER.  IS IT YOUR UNDERSTANDING THAT

         14   IF A FIRM HAS THE POWER TO IMPOSE A TIE-IN, THAT THAT

         15   INDICATES THAT THE FIRM HAS POWER OVER PRICE?

         16   A.  IF THE FIRM HAS THE ABILITY TO GENERALLY DEFINE THE

         17   PRODUCT OR IMPOSE A TIE, IT IMPLIES THAT THE FIRM HAS SOME

         18   MARKET POWER, LIKE MOST FIRMS IN THE ECONOMY.

         19   Q.  AND THE GREATER THE POWER TO IMPOSE THE TIE, THE GREATER

         20   THE MARKET POWER; IS THAT FAIR, SIR?

         21   A.  I DON'T KNOW WHAT "THE GREATER THE POWER TO IMPOSE THE

         22   TIE" MEANS.

         23   Q.  WELL, YOU INDICATED THAT SOME POWER TO IMPOSE A TIE

         24   WOULD INDICATE THAT THERE WAS SOME MARKET POWER, OR DID I

         25   MISUNDERSTAND YOU?
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          1   A.  WELL, YOU DID, BECAUSE YOU ASKED ME, I THOUGHT, "IF A

          2   FIRM CAN IMPOSE A TIE -- THAT IS, IF A FIRM CAN DEFINE THE

          3   PRODUCTS IT SELLS, DOESN'T THAT IMPLY IT HAS SOME POWER OVER

          4   PRICE"?

          5             WELL, YES.  I MEAN THIS IS LIKE SAYING "IF THE

          6   FIRM'S EXECUTIVES ARE MAMMALS, DOESN'T THAT IMPLY THEY

          7   BREATHE OXYGEN?"

          8             YES, SURE, BUT IT DOESN'T HAVE ANY IMPLICATIONS

          9   FOR A MONOPOLY.  MOST FIRMS HAVE SOME POWER OVER PRICE.

         10   Q.  WHEN YOU SAY IT DOESN'T HAVE ANY IMPLICATIONS FOR A

         11   MONOPOLY, DO YOU RECALL TESTIFYING IN A CASE INVOLVING DATA

         12   GENERAL, SIR?

         13   A.  OH, ABSOLUTELY.

         14   Q.  AND IN DATA GENERAL, WERE YOU CONTENDING THAT THERE WAS

         15   A TIE?

         16   A.  IN DATA GENERAL, I WAS CONTENDING THERE WAS A TIE, AND I

         17   PROVED -- OR AT LEAST I THOUGHT I PROVED THAT THE FIRM HAD

         18   MARKET POWER, USING THE SAME BASIC APPROACH THAT I'VE USED

         19   TO ANALYSIS THE QUESTION OF MARKET POWER IN THIS CASE.  I

         20   DID NOT INFER THE EXISTENCE OF MARKET POWER, PRIMARILY FROM

         21   THE FACT THAT IT IMPOSED A TIE.  THERE WAS A GOOD DEAL OF

         22   OTHER EVIDENCE ON WHICH I PRIMARILY RELIED.

         23   Q.  LET'S SEE IF WE CAN DEFINE WHAT YOU HAVE CONCLUDED.

         24   FIRST, YOU WERE TESTIFYING FOR THE PLAINTIFF IN THAT CASE,

         25   IS THAT CORRECT?
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          1   A.  THAT'S CORRECT.

          2   Q.  AND THE PLAINTIFF WAS CONTENDING THAT DATA GENERAL HAD

          3   ENGAGED IN A TIE-IN, CORRECT?

          4   A.  THAT'S CORRECT.

          5   Q.  AND WHAT WAS THE TIE-IN?

          6   A.  THE TIE IN THAT CASE -- I BELIEVE I DIDN'T TESTIFY ON

          7   THE SUBJECT OF WHETHER IT WAS OR WASN'T A TIE, ALTHOUGH MY

          8   MEMORY MAY BE WRONG ON THIS POINT -- THAT IT WOULD NOT MAKE

          9   AVAILABLE ITS OPERATING-SYSTEM SOFTWARE, OTHER THAN IN

         10   CONNECTION WITH ITS HARDWARE.

         11             THIS WAS A MAKER -- JUST TO BE CLEAR, A MAKER OF

         12   MINI-COMPUTERS CIRCA LATE 1970'S.

         13   Q.  AND THE TIE WAS A TIE BETWEEN THE CPU AND THE OPERATING

         14   SYSTEM; IS THAT CORRECT?

         15   A.  OR THE HARDWARE GENERALLY, THAT'S CORRECT.

         16   Q.  THE HARDWARE AND THE OPERATING SYSTEM.

         17             AND LET ME JUST SHOW YOU SOME TESTIMONY FROM THAT,

         18   IF I COULD.  AND I WILL GIVE YOU THE ENTIRE TESTIMONY.  I

         19   WANT TO ALSO PUT IN FRONT OF YOU AND OFFER SOME EXCERPTS

         20   FROM THAT TESTIMONY, WHICH HAVE BEEN MARKED AS GOVERNMENT'S

         21   EXHIBIT 1525.

         22   A.  MR. BOIES, THIS IS EVEN OLDER THAN THAT HARVARD LAW

         23   REVIEW ARTICLE.  SO I MAY TAKE A MOMENT OR TWO, IF I MIGHT,

         24   TO REMEMBER.

         25             MR. UROWSKY:  I HAVE NO OBJECTION TO THIS EXCERPT.

                                                                              43

          1   HOWEVER, WE MAY WISH TO INCLUDE ADDITIONAL TESTIMONY

          2   CONTAINED IN THE FULL VERSION OF DEAN SCHMALENSEE'S

          3   TESTIMONY IN DUE COURSE.

          4             THE COURT:  OF COURSE.

          5             GOVERNMENT'S 1525 IS ADMITTED.

          6                                   (WHEREUPON, PLAINTIFF'S

          7                                   EXHIBIT NUMBER 1525 WAS

          8                                   RECEIVED IN EVIDENCE.)

          9   BY MR. BOIES:

         10   Q.  LET ME ASK YOU TO PARTICULARLY LOOK AT 3483, DEAN

         11   SCHMALENSEE.  AND THERE ARE TWO PARAGRAPHS.

         12             FIRST, JUST FOR CONTEXT, YOU'RE TALKING ABOUT WHEN

         13   AN ECONOMIST THINKS ABOUT THE POWER OF A PARTICULAR FIRM, HE

         14   OR SHE ASKS, "DOES THE FIRM HAVE THE POWER TO RAISE PRICES

         15   SIGNIFICANTLY ABOVE COST WITHOUT SUFFERING AN UNACCEPTABLE

         16   LOSS OF SALES VOLUME?  IF THE ANSWER IS, YES, THEN THE FIRM

         17   HAS POWER, SOMETIMES CALLED ECONOMIC POWER, OR POWER OVER

         18   PRICE."

         19             AND THEN I WANT TO GO TO THE IMMEDIATELY FOLLOWING

         20   PARAGRAPH, WHICH IS THE ONE I WANT TO ASK YOU A QUESTION

         21   ABOUT.  YOU THEN GO ON TO SAY, "YOU MUST REALIZE,

         22   PARENTHETICALLY, BY `PRICE,' AN ECONOMIST MEANS DOLLARS

         23   PAID, CREDIT TERMS, DELIVERY TERMS, WARRANTIES -- EVERYTHING

         24   THAT AFFECTS THE NET VALUE TO THE CUSTOMER.  POWER OVER

         25   PRICE, AS I USE THE TERM, THUS INCLUDES THE POWER TO IMPOSE
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          1   A TIE, OR OTHER BURDENSOME TERMS, IN LIEU OF CHARGING A HIGH

          2   DOLLAR PRICE, IF YOU WILL."

          3             MY QUESTION -- AND YOU CAN LOOK AT IT AS MUCH IN

          4   CONTEXT AS YOU WISH -- IS WHETHER THAT STILL REPRESENTS YOUR

          5   VIEWS?

          6   A.  I AM SORRY FOR THE DELAY, MR. BOIES.  I THOUGHT I WOULD

          7   READ TO THE END OF THE ANSWER, AND THIS ANSWER SEEMS TO GO

          8   ON PAGE AFTER PAGE.

          9   Q.  YES.

         10   A.  I WONDER WHAT THE QUESTION WAS -- THE QUESTION TO WHICH

         11   I WAS RESPONDING THERE.

         12             I AM SORRY.  YOU ASKED ME WHETHER THE PARAGRAPH ON

         13   LINES 9 THROUGH 12 CORRESPONDS TO MY CURRENT VIEW?

         14   Q.  ACTUALLY, IT WAS 16 THROUGH 22, BUT I AM HAPPY TO HAVE

         15   YOU COMMENT ON THE PREVIOUS ONES AS WELL.  BUT THE ONES I

         16   WAS PARTICULARLY INTERESTED IN WERE THE LINES 16 THROUGH 22,

         17   WHERE YOU BEGIN, "YOU MUST REALIZE, PARENTHETICALLY, BY

         18   PRICE, AN ECONOMIST MEANS NOT ONLY THE DOLLARS PAID, BUT

         19   EVERYTHING ELSE THAT AFFECTS PRICE."  AND THEN YOU GO ON TO

         20   SAY, "POWER OVER PRICE, AS I USE THE TERM, THUS INCLUDES THE

         21   POWER TO IMPOSE A TIE OR OTHER BURDENSOME TERMS, IN LIEU OF

         22   CHARGING A HIGH DOLLAR PRICE, IF YOU WILL."

         23   A.  AND THE QUESTION IS, IS THAT PARAGRAPH, AS WRITTEN,

         24   CONSISTENT WITH MY CURRENT VIEWS?

         25   Q.  YES.
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          1   A.  YES.  I THINK THAT IS A PRETTY ROUTINE TEXTBOOK TERM.

          2   IF YOU CAN AFFECT THE PRODUCT -- IF YOU CAN YOU AFFECT THE

          3   DESIRABILITY BY NONPRICE TERMS, YOU HAVE SOME MARKET POWER.

          4   THAT IS CERTAINLY CORRECT.

          5   Q.  AND IN THE DATA GENERAL CASE, YOU CONCLUDED THAT DATA

          6   GENERAL HAD POWER OVER PRICE BECAUSE OF WHAT YOU REFERRED TO

          7   AS A SOFTWARE LOCK-IN, CORRECT, SIR?

          8   A.  NOW, WE HAVE TO -- NOW WE DO HAVE TO REFRESH MY

          9   RECOLLECTION A BIT.  I KNOW WE USED THE TERM.  THE TERM WAS

         10   USED IN THE CASE.  HOW I USED IT WAS A -- I'D NEED TO

         11   REFRESH.

         12   Q.  ALL RIGHT.  LET ME ASK YOU TO GO TO PAGE 3494, AND I AM

         13   GOING TO ASK YOU TO LOOK AT FIRST THE PARAGRAPH AT LINES 3

         14   THROUGH 13.

         15   A.  LET ME, IF I MAY, LOOK AT THE PRECEDING PAGE, WHICH

         16   ISN'T IN THE EXCERPTS, IF I COULD.

         17   Q.  CERTAINLY.

         18             IF YOU ARE LOOKING FOR THE ANSWER OR THE QUESTION,

         19   YOUR ANSWER GOES ON FOR MANY, MANY PAGES.

         20   A.  NO, I JUST WANTED TO SET THE CONTEXT.  I ASSUME THE

         21   QUESTION WAS, "GIVE ME YOUR DIRECT TESTIMONY."

         22   Q.  IT SEEMS TO HAVE BEEN THAT KIND OF EXAMINATION.

         23   A.  OKAY.  I AM SORRY.  THE QUESTION?

         24   Q.  WELL, FIRST, DOES THIS REFRESH YOUR RECOLLECTION THAT

         25   YOU, IN YOUR TESTIMONY, TALKED ABOUT A SOFTWARE LOCK-IN IN
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          1   THE DATA GENERAL CASE?

          2   A.  YES.

          3   Q.  NOW, LET ME LOOK AT OR ASK YOU TO LOOK AT THE BOTTOM OF

          4   THAT SAME PAGE, BEGINNING AT LINE 18, WHERE YOU SAY, "IT IS

          5   MY UNDERSTANDING THAT FOR A LARGE NUMBER OF DATA GENERAL

          6   CUSTOMERS, THE PROSPECT OF CONVERTING THEIR APPLICATIONS

          7   PROGRAMS, WRITTEN TO RUN WITH THE DATA GENERAL OPERATING

          8   SYSTEM, TO RUN WITH ANY OTHER OPERATING SYSTEM, CARRIES WITH

          9   IT SUFFICIENT EXPENSE, INCONVENIENCE, AND RISK OF DELAY OR

         10   FAILURE THAT THESE CUSTOMERS DO NOT CONSIDER CONVERSION TO

         11   BE A PRACTICAL COMMERCIAL ALTERNATIVE TO STAYING WITH DATA

         12   GENERAL OPERATING SYSTEMS.  THESE ARE THE CUSTOMERS REFERRED

         13   TO AS THE COMMITTED OR LOCKED-IN CUSTOMERS."

         14             DO YOU SEE THAT?

         15   A.  I DO SEE THAT, YES.

         16   Q.  AND DO I INTERPRET THAT CORRECTLY THAT WHAT YOU WERE

         17   SAYING THERE WAS THAT BECAUSE THERE WAS A SUFFICIENT

         18   EXPENSE, INCONVENIENCE OR RISK OF DELAY OR FAILURE IN MOVING

         19   FROM ONE OPERATING SYSTEM TO ANOTHER, THAT MOVE WAS NOT

         20   CONSIDERED TO BE A PRACTICAL COMMERCIAL ALTERNATIVE FOR MANY

         21   OF DATA GENERAL'S CUSTOMERS?

         22   A.  YES.  AND I AMPLIFY IN THE MATERIAL AT THE TOP OF 3495.

         23   IT IS IMPORTANT TO UNDERSTAND THAT IN THIS ENVIRONMENT,

         24   CUSTOMERS WERE, BY AND LARGE -- AND IT'S AN IMPORTANT

         25   DISTINCTION, BECAUSE OF THE RELEVANCE TO THIS CASE --
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          1   CUSTOMERS WERE BASICALLY WRITING THEIR OWN APPLICATIONS.

          2   THEY WEREN'T USING WIDELY DISTRIBUTED APPLICATIONS PRODUCED

          3   BY ISV'S IN THE INDUSTRY.  SO THIS IS THE SORT OF PROBLEM

          4   OF, IF YOU WILL, DIFFERENCES BETWEEN FORTRAN COMPILERS THAT

          5   IS FAMILIAR FROM THE MAINFRAME WORLD.

          6             SO IT'S A DIFFERENT ENVIRONMENT IN THAT REGARD.

          7   IT'S CUSTOM APPLICATIONS AND INDIVIDUAL CUSTOMERS WRITING

          8   THEIR OWN PROGRAMS.

          9             THAT IS JUST BY WAY OF CONTEXT.  THE WORDS HERE

         10   REFRESH MY RECOLLECTION THAT IT'S WHAT I SAID, AND IT WAS MY

         11   UNDERSTANDING AT THE TIME.

         12   Q.  AND FOR THE REASONS THAT YOU HAVE JUST CONCLUDED OR JUST

         13   SAID, YOU CONCLUDED THAT THOSE CUSTOMERS WERE LOCKED IN TO

         14   DATA GENERAL?  RIGHT, SIR?

         15   A.  THAT WAS THE PHRASE I USED.  AND MODERN TERMINOLOGY

         16   WOULD BE THEY HAD SIGNIFICANT SWITCHING COSTS.

         17   Q.  NOW, DO YOU RECOGNIZE THAT THERE ARE SIGNIFICANT

         18   SWITCHING COSTS, TO USE YOUR LANGUAGE, FOR CUSTOMERS WHO

         19   WANT TO CHANGE FROM ONE P.C. OPERATING SYSTEM TO ANOTHER?

         20   A.  I THINK THE P.C. WORLD IS VERY DIFFERENT.  AS SOMEBODY

         21   WHO WAS OBLIGED TO SWITCH TO USING A MACINTOSH AS MY MAIN

         22   COMPUTER TWO YEARS AGO, AND THEN SWITCHED BACK, THIS IS NOT

         23   A HORRENDOUS PROBLEM FOR END USERS TO SWITCH BETWEEN

         24   PLATFORMS FOR WHICH AN ADEQUATE OR AN APPROPRIATE SET OF

         25   APPLICATIONS ARE AVAILABLE.  I THINK THE WORLDS ARE QUITE
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          1   DIFFERENT.

          2   Q.  YES, I THINK THE WORLDS ARE QUITE DIFFERENT, TOO.  AND I

          3   DON'T MEAN TO SAY THAT THIS IS AN EXACT ANALOGY.  HOWEVER,

          4   MY QUESTION TO YOU IS WHETHER, EVEN IN THIS DIFFERENT WORLD,

          5   YOU UNDERSTAND THAT THERE ARE SIGNIFICANT COSTS TO MOVING

          6   FROM, FOR EXAMPLE, WINDOWS TO AN ALTERNATIVE OPERATING

          7   SYSTEM IN TERMS OF THE APPLICATIONS THAT ARE AVAILABLE?

          8   A.  IT DEPENDS ON THE USER.  TO BE HONEST, I WAS TOLD THAT

          9   WE ARE A MAC OFFICE, AND I MOVED TO A MAC.  AND THE THINGS I

         10   NEEDED WERE THERE.

         11             IT DEPENDS.  IF, OF COURSE, THERE HADN'T BEEN A

         12   GOOD E-MAIL CLIENT ON THE MACINTOSH, I WOULD HAVE HAD

         13   TROUBLE, BUT THERE WAS.  SO IT REALLY IS -- IT IS QUITE

         14   SPECIFIC.

         15   Q.  LET ME ASK YOU A VERY SPECIFIC QUESTION.  BASED ON ALL

         16   THE THINGS YOU HAVE LOOKED AT IN THIS CASE, IS IT YOUR

         17   TESTIMONY THAT THERE ARE A COMPARABLE NUMBER OF APPLICATIONS

         18   AVAILABLE FOR ANY OPERATING SYSTEM, OTHER THAN WINDOWS,

         19   RIGHT NOW, TODAY IN THE REAL WORLD -- THIS NEW WORLD?

         20   A.  I THINK YOU ASKED ME EXACTLY THAT QUESTION LAST

         21   THURSDAY, AND I THINK I ANSWERED IT.

         22   Q.  NO, YOU WERE NOT.

         23   A.  CAN I FINISH?

         24   Q.  YES.

         25   A.  I WOULD LIKE TO FINISH.
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          1             MR. UROWSKY:  EXCUSE ME, YOUR HONOR.  I WOULD LIKE

          2   FOR THE WITNESS TO BE ABLE TO FINISH HIS ANSWER.

          3             MR. BOIES:  I APOLOGIZE, YOUR HONOR.  I DID

          4   INTERJECT.

          5             THE WITNESS:  AND I BELIEVE I ANSWERED IT.  THERE

          6   ARE MORE APPLICATIONS AVAILABLE FOR WINDOWS THAN FOR OTHER

          7   OPERATING SYSTEMS.  WE HAD A DISCUSSION OF THE RELEVANCE OF

          8   NUMBER.  AND I SAID I DIDN'T THINK THAT WAS A PARTICULARLY

          9   IMPORTANT STATISTIC, BUT THE ANSWER IS WHAT THE ANSWER IS.

         10   Q.  AND IS IT YOUR TESTIMONY THAT GIVEN EVERYTHING THAT YOU

         11   HAVE LOOKED AT, YOU THINK THAT THE DIFFERENCE IN THE NUMBER

         12   OF APPLICATIONS AVAILABLE FOR WINDOWS, COMPARED TO THE

         13   NUMBER OF APPLICATIONS AVAILABLE FOR OTHER P.C. OPERATING

         14   SYSTEMS, IS NOT A MATTER OF SIGNIFICANCE?

         15   A.  WHAT I TRIED TO INDICATE LAST THURSDAY IS THAT WHAT'S

         16   SIGNIFICANT ISN'T THE NUMBER, BUT THE NATURE AND QUALITY OF

         17   APPLICATIONS THAT ARE AVAILABLE, AND HOW THAT QUESTION IS

         18   ANSWERED WILL VARY AMONG USERS.

         19             FOR INSTANCE, PEOPLE USING CERTAIN STATISTICAL

         20   SOFTWARE THAT MY COLLEAGUES -- SOME OF MY COLLEAGUES USE,

         21   THE MAC IS ABSOLUTELY NOT SUITABLE, BECAUSE THAT PROGRAM --

         22   CERTAIN PROGRAMS DON'T RUN ON THE MAC.

         23             FOR WHAT I WAS USING IT FOR, THE MAC WAS PERFECTLY

         24   ADEQUATE.  SO THE DIFFERENCE IN APPLICATION SOFTWARE, I

         25   INDICATED LAST THURSDAY, TENDS, ON AVERAGE, TO MAKE WINDOWS
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          1   MORE ATTRACTIVE.  HOW IMPORTANT THAT IS VARIES AMONG USERS

          2   AND AMONG TASKS.

          3   Q.  HAVE YOU MADE AN ASSESSMENT OF WHETHER THE DIFFERENCE IN

          4   THE NUMBER, NATURE AND QUALITY OF APPLICATIONS AVAILABLE ON

          5   THE WINDOWS OPERATING SYSTEM MEANS THAT THAT OPERATING

          6   SYSTEM HAS A SIGNIFICANTLY DIFFERENT ECONOMIC POSITION IN

          7   THE MARKETPLACE THAN ANY OTHER OPERATING SYSTEM?

          8   A.  I HAVE REACHED THE VIEW THAT THE RICH SET OF

          9   APPLICATIONS AVAILABLE FOR WINDOWS CONTRIBUTE SIGNIFICANTLY

         10   TO THE ATTRACTIVENESS OF THAT PLATFORM, AND THAT IT IS --

         11   THAT THAT BY ITSELF GIVES IT AN ADVANTAGE OVER OTHER

         12   PLATFORMS.  I THINK THAT MUCH IS CLEAR.

         13             YOUR QUESTION SUGGESTS A QUALITATIVE DIFFERENCE,

         14   AND I HAVEN'T SEEN THAT.  I HAVE SEEN A QUANTITATIVE

         15   DIFFERENCE.  IT IS -- WELL, I WILL STOP THERE.

         16   Q.  OKAY.  IN YOUR LAST ANSWER YOU SAID THAT THE

         17   APPLICATIONS AVAILABLE FOR WINDOWS GAVE IT AN ADVANTAGE OVER

         18   OTHER OPERATING SYSTEMS.  WHAT I WOULD LIKE TO ASK YOU IS

         19   WHETHER YOU HAVE MADE ANY ASSESSMENT AS TO WHETHER THAT

         20   ADVANTAGE IS A SUBSTANTIAL ADVANTAGE OR NOT.

         21   A.  I HAVEN'T STUDIED THE QUESTION IN PARTICULAR DETAIL,

         22   BECAUSE IT'S NOT RELEVANT TO MY MAIN CONCLUSIONS, BUT I WILL

         23   GIVE YOU MY UNDERSTANDING.  THAT AS COMPARED TO THE

         24   MACINTOSH, IT'S AN ADVANTAGE.  I'M NOT SURE THAT IT'S A

         25   SUBSTANTIAL ADVANTAGE.  AS COMPARED TO THE OTHER OPERATING
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          1   SYSTEMS WE'VE DISCUSSED, IT'S A SUBSTANTIAL ADVANTAGE.

          2   Q.  LET ME GO TO THE QUESTION OF WHAT THE EFFECTS WERE OF

          3   COMBINING THE OPERATING SYSTEM AND BROWSER BY MICROSOFT.  DO

          4   YOU UNDERSTAND THAT ONE OF THE EFFECTS WAS TO INCREASE THE

          5   DISTRIBUTION OF MICROSOFT'S BROWSER?

          6   A.  AS OPPOSED TO DOING -- I'M SORRY.  INCREASE AS COMPARED

          7   TO WHAT?  I JUST WANT TO BE CLEAR.  I'M SORRY.

          8   Q.  AS OPPOSED TO NOT COMBINING THE TWO PRODUCTS TOGETHER.

          9   A.  AND DOING EVERYTHING ELSE THE SAME?

         10   Q.  YES.

         11   A.  THEN IT FOLLOWS THAT THERE WOULD BE FEWER COPIES

         12   DISTRIBUTED, THAT'S CORRECT.

         13   Q.  FEWER COPIES?

         14   A.  BY MY ARITHMETIC.

         15   Q.  ARE YOU FINISHED?  I'M SORRY.

         16   A.  I WAS JUST SAYING FEWER COPIES OF IE AS A MATTER OF

         17   ARITHMETIC.

         18   Q.  OKAY.  NOW, IN ADDITION TO RECOGNIZING SORT OF THE CAUSE

         19   AND EFFECT, DO YOU RECOGNIZE THAT ONE OF THE PURPOSES OF

         20   COMBINING IE AND THE OPERATING SYSTEM WAS TO INCREASE THE

         21   DISTRIBUTION OF IE?

         22   A.  I HAVEN'T TRIED TO SORT THROUGH INTENT FROM THE EVIDENCE

         23   I'VE HAD AVAILABLE.  IT CERTAINLY HAD THAT EFFECT IN THE

         24   HYPOTHETICAL YOU'VE POSED ME.  I HAVE NO REASON TO THINK

         25   THAT IT WAS A SURPRISE OR UNDESIRABLE TO MICROSOFT.
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          1             IT'S A REASONABLE INFERENCE FROM EVERYTHING ELSE

          2   THEY'VE DONE THAT THEY WERE INTERESTED IN THE DISTRIBUTION

          3   OF IE.  SO I WILL MAKE IT AS AN INFERENCE, BUT I HAVEN'T

          4   TRIED TO TEASE IT OUT OF DOCUMENTS.

          5   Q.  DO YOU RECOGNIZE THAT ONE OF THE EFFECTS OF COMBINING IE

          6   WITH THE OPERATING SYSTEM WAS TO MAKE IT MORE DIFFICULT FOR

          7   NETSCAPE TO DISTRIBUTE ITS BROWSER?

          8   A.  I THINK THAT THE ANSWER IS "YES," BUT, OF COURSE, THAT

          9   WOULD HAVE HAPPENED NO MATTER HOW MICROSOFT HAD ELECTED TO

         10   DISTRIBUTE ITS BROWSER.  THE FACT IS IN A WORLD WHERE

         11   NETSCAPE WAS THE ONLY HIGH-QUALITY BROWSER AVAILABLE, THE

         12   VALUE TO OEM'S OF INCLUDING NETSCAPE AS A LOGICAL MATTER

         13   WOULD BE GREATER THAN WHERE THERE ARE TWO ALTERNATIVES.

         14             SO THAT COMPETITION, WHETHER OF THE FORM YOU

         15   DESCRIBE OR SOME OTHER FORM, WOULD PLAUSIBLY -- ALTHOUGH I

         16   HAVEN'T SEEN EVIDENCE ON THIS POINT -- WOULD PLAUSIBLY HAVE

         17   RAISED NETSCAPE'S DISTRIBUTION COSTS.  THIS, OF COURSE, IS A

         18   REASON WHY THE NOTION OF RAISING RIVALS' COSTS IS SO

         19   SLIPPERY.

         20   Q.  WHAT IS THE REASON WHY THE NOTION OF RAISING RIVALS'

         21   COSTS IS SO, IN YOUR WORDS, SLIPPERY?

         22   A.  BECAUSE COMPETITION ON THE MERITS CAN RAISE RIVALS'

         23   COSTS, AS WELL AS ANTICOMPETITIVE ACTIONS.  AND A NOTION

         24   THAT MICROSOFT COMPETING WITH INTERNET EXPLORER -- COMPETING

         25   WITH NETSCAPE WOULD MAKE IT MORE DIFFICULT FOR NETSCAPE TO
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          1   DISTRIBUTE ITS PRODUCT, I THINK SAYS NOTHING ABOUT

          2   ANTICOMPETITIVE EFFECTS.

          3             IF IE WERE OFFERED AS A STAND-ALONE PRODUCT BY

          4   SOME OTHER SOFTWARE FIRM, SAY A COREL, PURSUING EXACTLY

          5   NETSCAPE'S BUSINESS MODEL, I COULD SEE IT WOULD HAVE BEEN

          6   MORE DIFFICULT FOR NETSCAPE TO GET DISTRIBUTION IN THE OEM

          7   CHANNEL.  THAT SAYS NOTHING ABOUT ANY ANTICOMPETITIVE

          8   IMPACT.

          9   Q.  IS IT YOUR TESTIMONY, DEAN SCHMALENSEE, THAT WHEN

         10   ECONOMISTS USE THE PHRASE "RAISING RIVALS' COSTS" IN THE

         11   CONTEXT OF COMPETITION ANALYSIS, THAT THEY ARE TALKING ABOUT

         12   CONDUCT THAT IS NOT ANTICOMPETITIVE?

         13   A.  IT'S MY TESTIMONY, BASED ON MY READING OF THE

         14   LITERATURE, THAT WHAT ECONOMISTS HAVE TENDED TO DO --

         15   PARTICULARLY THE ADVOCATES OF THE USE OF THAT CONCEPT -- IS

         16   THEY HAVE TENDED TO SAY CERTAIN ANTICOMPETITIVE PRACTICES

         17   HAVE THE EFFECT OF RAISING RIVALS' COSTS.  THEREFORE, THIS

         18   IS A CONVENIENT UMBRELLA FOR THOSE PRACTICES.

         19             WHAT I AM SUGGESTING, AND WHAT I THINK IS THE

         20   ANALYTICAL PROBLEM WITH THE CONCEPT, IS THAT THERE MAY BE

         21   OTHER PERFECTLY LEGITIMATE PRO-COMPETITIVE PRACTICES THAT

         22   ALSO HAVE THE EFFECT OF RAISING RIVALS' COSTS, AND IT'S

         23   DANGEROUS TO GO FROM "CERTAIN ANTICOMPETITIVE PRACTICES

         24   RAISE RIVALS' COSTS" TO THE INFERENCE THAT I THINK IS

         25   UNJUSTIFIED THAT PRACTICES THAT MAKE IT HARDER FOR RIVALS TO
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          1   DO THINGS ARE ANTICOMPETITIVE.

          2             THAT LAST STEP I DON'T THINK ANY ECONOMIST WOULD

          3   MAKE, THAT ANYTHING THAT MAKES IT HARDER FOR A RIVAL TO DO

          4   ONE THING OR THE OTHER IS ANTICOMPETITIVE.

          5             IF MICROSOFT HIRES A LOT OF VERY GOOD INTERNET

          6   PROGRAMMERS, THAT WILL RAISE NETSCAPE'S COST POTENTIALLY OF

          7   HIRING PROGRAMMERS WITH THOSE SKILLS.  THAT'S NOT

          8   NECESSARILY ANTICOMPETITIVE.  SO IT'S THE -- ECONOMISTS USE

          9   IT IN A WAY THAT IS SOMETIMES MISLEADING, BUT THAT COMPLETES

         10   MY UNDERSTANDING.

         11   Q.  JUST TO TRY TO GET YOUR UNDERSTANDING, HOW DO YOU

         12   DISTINGUISH BETWEEN ACTS THAT YOU VIEW AS LEGITIMATE

         13   COMPETITION AND ACTS THAT YOU VIEW AS ANTICOMPETITIVE?

         14   A.  WELL, YOU ASKED ME THAT QUESTION AT THE START, AND I

         15   THINK THE TOUCHSTONE HAS TO BE THE ULTIMATE IMPACT ON

         16   CONSUMERS, THE END USERS OF THE PRODUCT OR SERVICE IN

         17   QUESTION.

         18             I ALSO THINK THAT ONE NEEDS TO LOOK CLOSELY AT

         19   SPECIFIC ACTS AND PRACTICES IN SPECIFIC CONTEXTS.  SO I AM

         20   NOT PRONE TO SWEEPING DEFINITIONS, BUT THAT'S THE WAY I

         21   START THE ANALYSIS.

         22   Q.  LET ME TRY TO TAKE YOU ONE STEP INTO THE ANALYSIS.  WHEN

         23   YOU GAVE ME YOUR DEFINITION IN THE BEGINNING, YOU TALKED

         24   ABOUT HARMING CONSUMERS BY REDUCING COMPETITION.  DO YOU

         25   RECALL THAT?
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          1   A.  YES.

          2   Q.  NOW, AS A GENERAL PROPOSITION, ECONOMISTS GENERALLY --

          3   AND I ASSUME YOU AS WELL -- PRESUME THAT ACTIONS WHICH

          4   REDUCE COMPETITION WILL GENERALLY HARM CONSUMERS.  IS THAT

          5   FAIR?

          6   A.  CERTAINLY ACTIONS THAT ONLY REDUCE COMPETITION WILL DO

          7   THAT.

          8   Q.  NOW --

          9   A.  BUT LET ME JUST CLARIFY.  ACTIONS THAT ARE

         10   PRO-COMPETITIVE CAN MAKE LIFE UNPLEASANT FOR COMPETITORS AND

         11   CAN CAUSE COMPETITORS TO FAIL.  THAT HAPPENS IN THE

         12   COMPETITIVE PROCESS.  SO SIMPLY LOOKING AT IMPACT ON

         13   COMPETITORS DOES NOT GET YOU TO THE IMPACT ON CONSUMERS.

         14   Q.  AND WHAT YOU'RE LOOKING AT, I TAKE IT, IS NOT WHETHER

         15   COMPETITORS HAVE BEEN HARMED, BUT WHETHER COMPETITION HAS

         16   BEEN HARMED?

         17   A.  CORRECT.

         18   Q.  AND THAT ECONOMICS DOES NOT PRESUME THAT THERE IS ANY

         19   HARM TO CONSUMERS FROM HARM TO ANY PARTICULAR COMPETITORS,

         20   UNLESS COMPETITION IS HARMED; IS THAT FAIR?

         21   A.  THAT'S FAIR.

         22   Q.  NOW, LET'S SAY THAT WE'RE LOOKING AT ACTIONS THAT REDUCE

         23   COMPETITION, NOT ACTS THAT HURT COMPETITORS, EXCEPT TO THE

         24   EXTENT THAT THEY REDUCE COMPETITION.  NOW, SOME ACTS, LIKE

         25   MARKET DIVISION, WILL REDUCE COMPETITION.  AND I TAKE IT
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          1   THAT YOU WOULD CONSIDER THOSE ACTS TO BE ACTS THAT ARE NOT

          2   LIKELY TO HAVE A GREAT DEAL OF REDEEMING ECONOMIC BENEFIT

          3   FROM THEM; IS THAT FAIR?

          4   A.  YES.  AND I ASSUME BY "MARKET DIVISION" THAT WE'RE

          5   TALKING ABOUT A STANDARD, "PRODUCT IS GIVEN; WE ARE DIVIDING

          6   CUSTOMERS BETWEEN US," CARTEL BEHAVIOR.  THAT IS, PER SE,

          7   ILLEGAL FOR A GOOD REASON.

          8   Q.  RIGHT.  NOW, THERE WILL ALSO BE SOME ACTIONS THAT MAY

          9   REDUCE COMPETITION THAT YOU WILL WANT TO DO A FURTHER

         10   ANALYSIS OF TO DETERMINE WHETHER OR NOT THEY ARE OR ARE NOT

         11   ANTICOMPETITIVE; IS THAT FAIR?

         12   A.  THAT'S FAIR.

         13   Q.  OKAY.  NOW, WHEN YOU ARE LOOKING AT A TIE-IN, WHAT DO

         14   YOU HAVE TO KNOW TO KNOW WHETHER OR NOT THAT TIE-IN IS OR IS

         15   NOT ANTICOMPETITIVE IN YOUR TERMS?

         16   A.  WELL, FIRST WE NEED TO THINK ABOUT THE KIND OF TIE-IN.

         17   AND I ASSUME THAT, FOR CONCRETENESS, YOU'RE EXCLUDING THE

         18   SORT OF CLASSIC VARIABLE PROPORTIONS TIE-IN THAT TAKES YOU

         19   DOWN A WHOLE DIFFERENT ROAD, WHERE A TIE-IN IS USED AS A

         20   METERING DEVICE AND AS A FORM OF PRICE DISCRIMINATION.

         21   WE'RE NOT GOING TO TALK ABOUT THAT.  WE'RE GOING TO TALK

         22   ABOUT THE SORT OF TIE-IN THAT'S BEEN ALLEGED HERE WHERE

         23   ESSENTIALLY THINGS ARE OFFERED IN FIXED PROPORTIONS.

         24             THERE IS AN ISSUE, I THINK -- AN IMPORTANT

         25   DISTINCTION BETWEEN HOW AN ECONOMIST WOULD DO IT IN A
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          1   SEMINAR WHERE ERRORS HAVE NO CONSEQUENCE -- ERRORS HAVE VERY

          2   LITTLE CONSEQUENCE IN A SEMINAR -- AND HOW ONE MIGHT DO IT

          3   APPROPRIATELY WHERE REAL ISSUES ARE AT STAKE.

          4             IN A SEMINAR, YOU MIGHT TRY ACTUALLY TO BALANCE --

          5   TO QUANTIFY BENEFITS.  AND YOU MIGHT TRY TO QUANTIFY

          6   ANTICOMPETITIVE HARM.  AND YOU MIGHT LOOK AT WHETHER THE TIE

          7   MADE ENTRY MORE DIFFICULT AND, IF SO, HOW MUCH MORE

          8   DIFFICULT AND WHAT SET OF ENTRANTS WERE EXCLUDED, AND HOW

          9   AND WHY, AND COMPARE THAT WITH THE BENEFITS, IF ANY, OF THE

         10   TIE FOR CONSUMERS.

         11             THE QUESTION OF WHETHER THAT CAN BE DONE RELIABLY

         12   IN PRACTICE, I THINK, IS A VERY SERIOUS ONE.  I HAVE NEVER

         13   SEEN IT DONE EFFECTIVELY, BUT I WOULD LOOK AT ENTRY

         14   PRIMARILY IN THIS CASE.  WOULD IT MAKE IT HARDER FOR

         15   ENTRANTS?

         16             THE COURT:  WHY DON'T YOU HOLD THAT THOUGHT.

         17             MR. BOIES:  THANK YOU, YOUR HONOR.

         18             THE COURT:  2:00.

         19             MR. BOIES:  THANK YOU, YOUR HONOR.

         20             (WHEREUPON, AT 12:30 P.M., THE ABOVE-ENTITLED

         21   MATTER WAS RECESSED FOR LUNCH.)

         22

         23

         24

         25
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