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         1                    P R O C E E D I N G S

         2                 CONTINUED CROSS-EXAMINATION

         3  BY MR. BOIES:

         4  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

         5  A.   GOOD AFTERNOON, MR. BOIES.

         6  Q.   LET ME PICK UP WHERE WE LEFT OFF.

         7           DO YOU HAVE A JUDGMENT AS TO WHETHER OR NOT

         8  COMBINING INTERNET EXPLORER WITH THE WINDOWS OPERATING

         9  SYSTEM GRAZED NETSCAPE'S COSTS?

        10  A.   I HAVE SEEN NO EVIDENCE ON THE POINT.  I THINK IT IS

        11  PLAUSIBLE, AS I INDICATED BEFORE THE BREAK, THAT IT HAS

        12  MADE IT MORE DIFFICULT, FOR PLAIN OLD COMPETITIVE REASONS,

        13  FOR NETSCAPE TO GET DISTRIBUTION THROUGH THE OEM CHANNEL,

        14  AND THAT'S AN INFERENCE.  I HAVEN'T SEEN ANYTHING HARD ON

        15  THAT.

        16  Q.   DO YOU HAVE A BASIS, ONE WAY OR ANOTHER, FOR COMING

        17  TO A CONCLUSION AS TO WHETHER THE COMBINING OF IE WITH THE

        18  WINDOWS OPERATING SYSTEM MADE IT MORE DIFFICULT FOR

        19  NETSCAPE TO ACTUALLY BECOME A PLATFORM COMPETITOR TO

        20  MICROSOFT?

        21  A.   IT'S CLEAR, I THINK, THAT--I'M SORRY.  THE ANSWER IS,

        22  I'M NOT SURE THAT I HAVE, AND LET ME EXPLAIN WHY BECAUSE I

        23  THINK THERE ARE SOME COUNTERVAILING ISSUES.

        24           I THINK THAT THE FACT THAT MICROSOFT OFFERED A

        25  COMPETITIVE BROWSER AND DISTRIBUTED IT WIDELY DID MAKE IT
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         1  MORE DIFFICULT IN THE SENSE THAT THE MORE USERS NETSCAPE

         2  HAS, THE MORE ATTRACTIVE IT IS AS A POTENTIAL PLATFORM, SO

         3  THAT, TO SOME EXTENT, THE DISTRIBUTION OF INTERNET

         4  EXPLORER CUT INTO THAT BASE, AS IT WOULD HAVE NO MATTER

         5  WHO WAS DISTRIBUTING IT OR HOW.

         6           I DO NOT BELIEVE THAT THE REDUCTION IN BASE IS

         7  SUCH AS TO MAKE NETSCAPE NOT A VIABLE PLATFORM COMPETITOR,

         8  BUT MORE IS BETTER.

         9           THE REASON I HESITATE IS THE BUNDLING OR--I DON'T

        10  REMEMBER THE PHRASE YOU USED, AND I TENDED TO JUST USE

        11  YOUR PHRASE TO CHARACTERIZE WHAT HAPPENED--

        12  Q.   I SAID "COMBINING."

        13  A.   COMBINING.

        14           --THE COMBINING WAS A WAY INTERNET EXPLORER

        15  TECHNOLOGIES WERE DISTRIBUTED, AND WHETHER THE COMBINATION

        16  ITSELF AS OPPOSED TO OTHER THINGS THAT MIGHT HAVE HAPPENED

        17  HAD AN APPRECIABLE EFFECT, I DON'T KNOW.  BUT THE

        18  COMPETITION FROM IE HAD SOME EFFECT.

        19  Q.   AND I WAS TRYING IN MY QUESTION TO FOCUS ON NOT

        20  MERELY OFFERING A BROWSER, BUT THE PARTICULAR WAY IT WAS

        21  OFFERED HERE, WHICH WAS TO COMBINE IT WITH THE OPERATING

        22  SYSTEM.

        23  A.   YEAH, AND I WAS TRYING TO MAKE CLEAR THAT I DON'T

        24  KNOW HOW TO SEPARATE THAT OUT.

        25  Q.   IN ATTEMPTING TO DETERMINE WHETHER A PARTICULAR
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         1  ACTION IS, IN YOUR TERMS, ANTICOMPETITIVE OR NOT, WHAT

         2  ROLE, IF ANY, DOES THE INTENT OF THE COMPANY ENGAGING IN

         3  THE ACTION PLAY?

         4  A.   AT MOST, I THINK, A SECONDARY ONE, FOR TWO REASONS.

         5  FIRST, WHAT REALLY DOES MATTER IS THE EFFECT, THE LIKELY

         6  EFFECT, ON CONSUMERS, SO THAT INTENT CAN'T BE THE FIRST

         7  QUESTION YOU ASK.

         8           I DON'T HOLD THE VIEW THAT, IN THEORY, EVIDENCE

         9  ON INTENT IS NEVER RELEVANT.  PARTICULARLY CLEAR EVIDENCE

        10  ON INTENT MAY, INDEED, HELP INFORM ONE ABOUT CONSEQUENCES

        11  THAT WERE REASONABLY ANTICIPATED.  SO I'M NOT--I'M OF THE

        12  VIEW THAT IT CAN PROVIDE SOME INFORMATION UNDER SOME

        13  CIRCUMSTANCES.

        14           I ALSO--I THINK I HAVE EXPRESSED THIS IN WRITING

        15  ON MORE THAN ONE OCCASION--I'M ALSO SENSITIVE TO THE

        16  DIFFICULTY OF INFERRING INTENT FROM THE KINDS OF EVIDENCE

        17  THAT'S LIKELY TO BE AVAILABLE.

        18           SO IT MAY HELP INFORM A JUDGMENT ON LIKELY

        19  EFFECT.

        20  Q.   NOW, IF YOU HAVE A SITUATION IN WHICH THE EFFECT OF

        21  AN ACTION IS EITHER KNOWN OR HELD CONSTANT, WILL THERE BE

        22  TIMES IN WHICH YOUR CONCLUSION AS TO WHETHER THE ACTION IS

        23  COMPETITIVE OR ANTICOMPETITIVE DEPEND ON THE INTENT WITH

        24  WHICH IT WAS ENTERED INTO?

        25  A.   WELL, AS A LOGICAL MATTER, FROM WHAT I JUST SAID,
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         1  SINCE I GIVE IT, WHEN IT'S CLEAR CUT, SOME WEIGHT, I COULD

         2  IMAGINE A CIRCUMSTANCE IN WHICH JUDGMENT MIGHT TURN ON

         3  THAT.  I DON'T KNOW THAT I HAVE EVER SEEN ONE, BUT I CAN

         4  IMAGINE IT.

         5  Q.   LET ME TRY TO MAKE SURE I'M BEING CLEAR.

         6           I HAD UNDERSTOOD YOU TO SAY THAT IF YOU HAD CLEAR

         7  EVIDENCE ON INTENT, THAT EVIDENCE MIGHT, IN AN APPROPRIATE

         8  CASE, INFORM YOUR JUDGMENT AS TO WHAT THE PROBABLE EFFECTS

         9  A PARTICULAR ACTION WERE.  DID I UNDERSTAND THAT

        10  CORRECTLY?

        11  A.   YEAH.

        12  Q.   NOW, WHAT I'M TRYING TO FOCUS ON IS A SITUATION IN

        13  WHICH YOU KNOW WHAT THE EFFECTS OF THE ACTION WERE, SO

        14  THAT YOU'RE NOT USING INTENT TO UNDERSTAND THE EFFECTS.

        15  YOU'RE TAKING THE EFFECTS AS A GIVEN, OKAY?

        16  A.   I'M SORRY, I HAD MISUNDERSTOOD THE QUESTION, YEAH.

        17  Q.   UNDER THOSE CIRCUMSTANCES, WILL INTENT SOMETIMES BE

        18  RELEVANT TO DETERMINE WHETHER OR NOT THE ACTION WAS OR WAS

        19  NOT PREDATORY?

        20  A.   I'M SORRY?  WAS OR WAS NOT...

        21  Q.   PREDATORY OR ANTICOMPETITIVE.

        22  A.   WELL, IF I KNOW THE EFFECTS, I KNOW WHAT HAPPENED.  I

        23  KNOW THE CONSEQUENCES OF WHAT WAS DONE.  I COULD IMAGINE A

        24  CIRCUMSTANCE WHERE THE EVIDENCE ON INTENT WOULD BE SO

        25  CLEAR CUT THAT IT WOULD LEAD ME TO CONCLUDE THAT THE
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         1  OUTCOME THAT OCCURRED WAS NOT WHAT WAS ANTICIPATED.  AND

         2  AGAIN, AS A LEGAL MATTER, IF WHAT MATTERS IS WHAT THEY

         3  ANTICIPATED AND I HAD CLEAR EVIDENCE ON WHAT IT WAS THAT

         4  THEY ANTICIPATED, THAT MIGHT BE RELEVANT.  AS AN

         5  ECONOMIST, IF I KNOW THE CONSEQUENCES OF THE ACT, I KNOW

         6  THE CONSEQUENCES OF THE ACT, SO...

         7  Q.   LET ME TRY TO PUT IN CONTEXT BY USING AN EXAMPLE THAT

         8  IS NOT EXACTLY HYPOTHETICAL BECAUSE IT'S TAKEN FROM ONE OF

         9  YOUR PRIOR CASES.

        10           YOU TESTIFIED IN A CASE THAT BELL ATLANTIC

        11  BROUGHT AGAINST AT&T AND LUCENT; CORRECT?

        12  A.   THAT'S CORRECT--I'M NOT SURE AT&T WAS A PARTY, BUT

        13  LUCENT WAS, YEAH.

        14  Q.   AND IN THAT CASE THERE WERE A COUPLE OF DIFFERENT

        15  CHARGES.  ONE CHARGE WAS THAT AT&T HAD DELAYED THE

        16  IMPLEMENTATION OF A PARTICULAR INTERFACE ON A SWITCH;

        17  CORRECT?

        18  A.   YES.

        19  Q.   AND YOU WERE TESTIFYING ON BEHALF OF BELL ATLANTIC,

        20  WHICH WAS THE PLAINTIFF; IS THAT CORRECT?

        21  A.   I'M TRYING TO REMEMBER, STRICTLY SPEAKING, WHETHER I

        22  WAS RETAINED BY BELL ATLANTIC OR BY THE OTHER PLAINTIFF,

        23  DSC CORPORATION, BUT IN ANY CASE...

        24  Q.   IN ANY CASE, YOU WERE TESTIFYING FOR THE PLAINTIFF?

        25  A.   IN THIS CASE, I WAS TESTIFYING FOR THE PLAINTIFF,
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         1  YES.

         2  Q.   AND YOUR TESTIMONY WAS THAT IT WAS YOUR CONCLUSION

         3  THAT THE DELAY ON THE PART OF AT&T IN IMPLEMENTING THIS

         4  INTERFACE ON ONE OF AT&T'S SWITCHES WAS PREDATORY;

         5  CORRECT?

         6  A.   MR. BOIES, BEFORE WE GO FORWARD, MY UNDERSTANDING IS

         7  THAT ALL OF THIS IS UNDER SEAL.  I DON'T KNOW WHAT THE

         8  FACTS ARE, BUT I WAS TOLD THAT ESSENTIALLY ALL DOCUMENTS

         9  AND RECORDS FROM THIS PROCEEDING WERE TO BE DESTROYED.

        10           I DON'T KNOW WHETHER, AS A LEGAL MATTER, I'M

        11  ALLOWED TO TALK ABOUT IT, AND I SHOULDN'T, PERHAPS, HAVE

        12  LET IT GO AS FAR AS I DID BEFORE I RAISED THIS.  I KNOW

        13  THERE IS AN ISSUE HERE, AND I DON'T UNDERSTAND WHAT IT IS.

        14           MR. BOIES:  YOUR HONOR, MAY WE APPROACH THE

        15  BENCH?

        16           THE COURT:  CERTAINLY.

        17           (BENCH CONFERENCE.)

        18           THE COURT:  WAS THIS A CASE INVOLVING THE

        19  NON-BELL EQUIPMENT AT THE NECESSITY IMPOSED BY AT&T FOR AN

        20  INTERFACE BETWEEN NON-BELL EQUIPMENT AND ITS LINES?

        21           MR. BOIES:  NO, THAT WAS AN EARLIER PIECE OF

        22  LITIGATION.

        23           THE COURT:  I KNOW THAT ONE IS NOT UNDER SEAL.

        24           MR. BOIES:  THIS ONE IS IN THE 1990'S, AND THESE

        25  PARTICULAR DEPOSITIONS OF TESTIMONY THAT WE HAVE ARE
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         1  TRANSCRIPTS THAT WE HAVE OBTAINED FROM THE PARTIES, AND

         2  WITH THE PARTIES' KNOWLEDGE THAT WE INTENDED TO USE THEM

         3  IN THIS LITIGATION.

         4           SO I THINK THAT THERE IS NO PROBLEM GOING

         5  FORWARD, ALTHOUGH WE COULD, IF IN AN ABUNDANCE OF CAUTION

         6  WE COULD ALWAYS TAKE THE TESTIMONY UNDER SEAL AND THEN

         7  HAVE THE TESTIMONY RELEASED IF I AM CORRECT THAT THERE IS

         8  A PROBLEM.

         9           THE COURT:  WELL, AT THE MOMENT, THERE IS NOTHING

        10  TO SUGGEST THAT IT IS UNDER SEAL OTHER THAN THE WITNESS'S

        11  VAGUE RECOLLECTION TO THAT EFFECT.

        12           MR. BOIES:  AND I THINK YOU WILL SEE FROM THE USE

        13  I'M MAKING OF IT THAT THERE IS NOTHING THAT IS VERY

        14  PROPRIETARY IN THE QUESTIONS THAT I'M ASKING.

        15           MR. UROWSKY:  YOUR HONOR, I'M NOT ABLE TO ADVISE

        16  THE COURT ON THIS SUBJECT BECAUSE I DO NOT KNOW UNDER WHAT

        17  TERMS THAT MATTER WAS RESOLVED AND WHETHER THE INFORMATION

        18  THAT MR. BOIES IS SEEKING TO ELICIT WAS UNDER SEAL.  I

        19  THINK IF WE WERE PROCEEDING WITH ABUNDANT CAUTION, WE

        20  MIGHT TRY TO FIND OUT BEFORE THIS LINE OF QUESTIONING

        21  PROCEEDS ANY FURTHER.

        22           THE COURT:  WELL, I THINK AT THIS POINT I'M GOING

        23  TO SIMPLY TRUST MR. BOIES'S JUDGMENT THAT HAVING BEEN

        24  PROVIDED WITH THE DEPOSITIONS WITHOUT QUALIFICATION BY THE

        25  LITIGANTS IN THE ABSENCE OF SOME FURTHER SHOWING THAT
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         1  THERE IS SOME INHIBITION TO THEIR RELEASE TO THE PUBLIC,

         2  I'M GOING TO ALLOW HIM TO ASK THE QUESTIONS, SUBJECT ONLY

         3  TO ADMONITION THAT IF YOU HAVE SOME DOUBT ABOUT SOMETHING,

         4  IF SOMETHING OF SUFFICIENT SPECIFICITY THAT SUGGESTS TO

         5  YOU THAT MAYBE A LITIGANT MIGHT NOT WANT TO HAVE THIS IN

         6  THE PUBLIC DOMAIN, WE WILL REVISIT THE ISSUE.

         7           MR. BOIES:  I WILL DO THAT, YOUR HONOR.

         8           MR. WARDEN:  JUST INQUIRE OF MR. BOIES WHETHER

         9  BOTH SIDES TO THAT CASE, WHETHER HE WILL ATTEST TO BOTH

        10  SIDES OF THE CASE, BECAUSE--

        11           MR. BOIES:  WE HAVE BEEN IN TOUCH WITH BOTH

        12  SIDES.

        13           THE COURT:  ARE THEY LOCAL?

        14           MR. BOIES:  RELATIVELY.  I THINK BELL ATLANTIC IS

        15  LOCATED IN VIRGINIA, AND I'M NOT SURE WHERE LUCENT IS NOW

        16  LOCATED, BUT THEIR LAWYERS ARE IN NEW YORK.

        17           THE COURT:  ALL RIGHT.  WELL, GO AHEAD ON THE

        18  BASIS OF THAT SUGGESTION.

        19           (END OF BENCH CONFERENCE.)

        20           THE COURT:  DR. SCHMALENSEE, IT APPEARS THAT THE

        21  BASIS FOR THE QUESTIONS THAT ARE GOING TO BE POSED TO YOU

        22  NOW IS A SERIES OF DEPOSITIONS WHICH HAVE BEEN RELEASED BY

        23  THE PARTIES TO THE LITIGATION TO MR. BOIES.  AND IN THE

        24  ABSENCE OF SOME FURTHER SHOWING THAT THERE IS A GENERAL

        25  SEALING ORDER, AT LEAST UNTIL HE MIGHT GET INTO THE
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         1  SPECIFICS OF SOME PROPRIETARY INFORMATION, I'M GOING TO

         2  LET HIM GO AHEAD WITH THE LINE OF QUESTIONING.

         3           THE WITNESS:  ALL RIGHT, SIR.  I WAS JUST TRYING

         4  TO MAKE SURE--YEAH.

         5  BY MR. BOIES:

         6  Q.   LET ME APPROACH THIS GENERALLY, FIRST.

         7           IN THE CASE, THE PLAINTIFFS ALLEGED THAT AT&T HAD

         8  DELAYED THE INTRODUCTION OF A SWITCH; IS THAT CORRECT?

         9  A.   IT WASN'T A WHOLE SWITCH.  I BELIEVE IT WAS THE

        10  IMPLEMENTATION OF AN INTERFACE SPECIFICATION.

        11  Q.   WAS THERE SOMETHING--

        12  A.   MAYBE IT WAS A SWITCH THAT EMBODIED THAT, I'M NOT

        13  SURE, BUT THE ISSUE WAS THE INTERFACE.

        14  Q.   SOMETHING REFERRED TO AS A DSC SWITCH; DOES THAT

        15  REFRESH YOUR RECOLLECTION?

        16  A.   DSC WAS ONE OF THE PLAINTIFFS, SO AT&T WAS NOT

        17  DELAYING THE INTRODUCTION OF THE PLAINTIFF'S SWITCH.  IT

        18  WAS TAKING ACTIONS THAT HAD ADVERSE EFFECT ON THE

        19  PLAINTIFF.

        20  Q.   AND THAT WAS THE DELAY IN THE IMPLEMENTATION OF THE

        21  INTERFACE, THE TR-303 INTERFACE?

        22  A.   THAT SOUNDS RIGHT, BUT WE ARE GETTING FAIRLY

        23  SPECIFIC.

        24  Q.   LET ME GET YOU YOUR TESTIMONY.  THIS WAS IN 1997, AND

        25  I WANT TO BE SURE THAT YOU'VE GOT IT IN FRONT OF YOU IF
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         1  YOU NEED TO REFRESH YOUR RECOLLECTION.

         2           MR. BOIES:  I WOULD PUT IN FRONT OF THE WITNESS,

         3  AND I WOULD OFFER GOVERNMENT EXHIBIT 1531, WHICH ARE

         4  EXCERPTS FROM THE DEPOSITION OF DEAN SCHMALENSEE IN THIS

         5  CASE, TAKEN JANUARY 8, 1997.

         6           I HAVE ALSO HANDED DEAN SCHMALENSEE THE VOLUME OF

         7  HIS DEPOSITION FROM WHICH THE EXCERPTS WERE TAKEN.  AS IS

         8  ALWAYS THE CASE, THESE ARE BEING OFFERED WITH THE

         9  UNDERSTANDING THAT EITHER PARTY MAY SUBSEQUENTLY OFFER AND

        10  HAVE RECEIVED ANY ADDITIONAL PAGES FROM THIS VOLUME THAT

        11  EITHER OF US BELIEVE ARE RELEVANT.

        12           MR. UROWSKY:  NO OBJECTION.

        13           THE COURT:  GOVERNMENT'S 1531 IS ADMITTED.

        14                         (GOVERNMENT EXHIBIT NO. 1531 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16  BY MR. BOIES:

        17  Q.   AND JUST FOR PURPOSES OF REFRESHING YOUR

        18  RECOLLECTION, YOU MIGHT LOOK AT PAGE 36, LINES THROUGH 9

        19  THROUGH 15, JUST TO REFRESH YOUR RECOLLECTION THAT WE ARE

        20  TALKING ABOUT SOMETHING REFERRED TO AS THE TR-303

        21  INTERFACE.

        22  A.   CORRECT.

        23  Q.   AND THIS IS AN INTERFACE THAT AT&T WAS DEVELOPING; IS

        24  THAT CORRECT?

        25  A.   IT WAS AN INTERFACE SPECIFICATION.  THIS IS A LITTLE
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         1  COMPLICATED.  IT WAS AN INTERFACE SPECIFICATION THAT HAD

         2  BEEN AGREED TO.  I THINK AT&T--LUCENT HAD NOT YET

         3  SEPARATED FROM AT&T, SO AT&T WAS THE PARTY HERE.  AT&T WAS

         4  BOTH REFINING THE SPECIFICATION AND WAS IMPLEMENTING IT ON

         5  A SWITCH.

         6           SO, DEVELOPING THIS SPECIFICATION ISN'T THE MAIN

         7  THRUST.  THE MAIN THRUST WAS IMPLEMENTING IT AND MAKING IT

         8  AVAILABLE FOR DSC IN THIS CASE AND BELL ATLANTIC, WHICH

         9  WAS BUYING DSC EQUIPMENT TO USE.

        10  Q.   AT&T HAD A PRODUCT, OR WAS SUPPOSED TO HAVE A

        11  PRODUCT, THAT WOULD IMPLEMENT THIS INTERFACE; CORRECT,

        12  SIR?

        13  A.   THAT'S CORRECT, YEAH.

        14  Q.   AND WHAT THE PLAINTIFFS WERE ALLEGING IS THAT AT&T

        15  HAD DELAYED THE INTRODUCTION OF THIS PRODUCT; CORRECT?

        16  A.   THERE WERE A NUMBER OF ALLEGATIONS.  THAT WAS ONE OF

        17  THEM.

        18  Q.   OKAY.  AND ONE OF AT&T'S DEFENSES IS THAT THIS WAS A

        19  VERY DIFFICULT PRODUCT TO MAKE AND DEVELOP AND GET RIGHT,

        20  AND THAT THEY HAD TAKEN A LONG TIME TO DO IT BECAUSE IT

        21  WAS HARD TO DO; CORRECT?

        22  A.   I THINK THAT'S RIGHT, YES.

        23  Q.   AND WHAT YOU WERE TESTIFYING TO WAS YOU CONCLUDED,

        24  BASED ON WHAT YOU HAD SEEN, THAT THE DELAY IN INTRODUCING

        25  THIS PRODUCT WAS PREDATORY?
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         1  A.   I WOULD HAVE TO TAKE A LOOK AND SEE IF I USED THE

         2  TERM "PREDATORY," BUT CERTAINLY I CONCLUDED THAT IT

         3  PRIMARILY STEMMED FROM OTHER CAUSES.

         4           AS I RECALL--

         5           THE WITNESS:  AND YOUR HONOR, THIS INEVITABLY

         6  GETS SPECIFIC, BUT AS I RECALL, THERE WERE AT&T DOCUMENTS

         7  THAT HAD TO DO WITH BUDGET ALLOCATIONS, HAD TO DO WITH

         8  DECISIONS PROCESSES AND GOALS ABOUT ALLOCATING RESOURCES

         9  TO THIS EFFORT THAT MADE IT CLEAR THEY HAD SPENT LESS AND

        10  DONE LESS OVER TIME.

        11  BY MR. BOIES:

        12  Q.   AND YOU RELIED ON THOSE INTERNAL AT&T DOCUMENTS IN

        13  REACHING YOUR CONCLUSION, DID YOU NOT, SIR?

        14  A.   REACHING THE CONCLUSION THAT THE PRIMARY PROBLEM WAS

        15  NOT DIFFICULTIES IN THE R&D PROCESS SINCE THERE WAS NO

        16  SUPPORT FOR THAT.  THERE WAS SUPPORT FOR THE FACT THAT

        17  THEY HAD DIVERTED RESOURCES FROM IT, YEAH.

        18  Q.   AND YOU ALSO ASSERTED IN YOUR TESTIMONY THAT YOU

        19  CONCLUDED THAT THE DELAY BY AT&T WAS PREDATORY, IN PART,

        20  BECAUSE YOU BELIEVED THAT THIS WAS PART OF A PATTERN OF

        21  CONDUCT BY AT&T; CORRECT?

        22  A.   I DON'T REMEMBER WHETHER I TALKED ABOUT PATTERN OF

        23  CONDUCT, BUT YOU CAN OBVIOUSLY REFRESH ME ON IT, IF IT

        24  APPEARS IN THIS DEPOSITION.

        25  Q.   CERTAINLY.  LET ME DIRECT YOUR ATTENTION TO PAGE 104,
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         1  LINE 23, CONTINUING TO 105, LINE 9.

         2           AND YOU CAN, OF COURSE, READ WHATEVER PORTIONS

         3  YOU THINK USEFUL TO PUT THIS IN CONTEXT, BUT I AM

         4  PARTICULARLY INTERESTED IN THE QUESTION AND ANSWER THAT

         5  SAYS, (READING):

         6                "QUESTION:  WOULD IT BE PREDATORY IF AT&T

         7           HAD ANNOUNCED IN 1988 THAT IT WAS GOING TO

         8           IMPLEMENT TR-303 ON THE SWITCH AND THEN AFTER IT

         9           GOT INTO THE DEVELOPMENT REALIZED THAT THE

        10           DEVELOPMENT WAS EITHER TOO DIFFICULT OR TOO

        11           EXPENSIVE OR NOT LIKELY TO YIELD A SUFFICIENT

        12           PROFIT AND THEN ANNOUNCE TO THE WORLD THAT IT WAS

        13           NOT GOING TO DEVELOP IT?

        14                WOULD THAT BE PREDATORY?

        15                ANSWER:  AGAIN, I'M NOT TALKING ABOUT

        16           PARTICULAR ITEMS OF CONDUCT.  I'M TALKING ABOUT A

        17           PATTERN OF CONDUCT."

        18           DOES THAT REFRESH YOUR RECOLLECTION, SIR?

        19  A.   I DID SAY "PATTERN OF CONDUCT."  THIS IS A

        20  HYPOTHETICAL QUESTION, OF COURSE, AND YOU COULD ARGUE IT'S

        21  A NONRESPONSIVE ANSWER TO A HYPOTHETICAL QUESTION, BUT I

        22  DID SAY "PATTERN OF CONDUCT."

        23  Q.   ALL RIGHT.  LET ME DIRECT YOUR ATTENTION TO PAGE 112,

        24  LINES 11 THROUGH 21, WHERE I DON'T THINK IT IS A

        25  HYPOTHETICAL.
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         1           AGAIN, YOU CAN LOOK AT WHATEVER PORTIONS YOU

         2  WANT, BUT THE PORTIONS I'M INTERESTED IN ARE THE QUESTIONS

         3  AND ANSWERS, (READING):

         4                "QUESTION:  EITHER I'M MISUNDERSTANDING OR

         5           YOU'RE MISUNDERSTANDING, BUT YOU'RE--AS I HEARD

         6           YOUR TESTIMONY RIGHT NOW, YOU'VE JUST TESTIFIED

         7           UNDER OATH THAT THE DEVELOPMENT OF AN OPEN

         8           INTERFACE IS CONSISTENT WITH AN ATTEMPT TO

         9           MONOPOLIZE THE REMOTE DIGITAL TERMINAL MARKET.

        10                ANSWER:  AS PART OF A PATTERN OF CONDUCT

        11           LAID OUT HERE.

        12                QUESTION:  I DIDN'T SAY ANYTHING ABOUT A

        13           PATTERN OF CONDUCT.

        14                ANSWER:  BUT ONE MUST."

        15           NOW, DOES THAT REFRESH YOUR RECOLLECTION THAT IN

        16  THIS 1997 DEPOSITION YOU WERE USING THE DEFENDANT'S

        17  PATTERN OF CONDUCT AS A WAY, AT LEAST IN PART, OF

        18  DETERMINING WHETHER THE CONDUCT, A PARTICULAR PART OF THAT

        19  CONDUCT, WAS OR WAS NOT ANTICOMPETITIVE?

        20  A.   LET ME TAKE A MINUTE TO SEE THAT.  I THINK ONE OF THE

        21  THINGS--TO READ CONTEXT.  WHAT'S GOING ON HERE, THAT THE

        22  TR-303 WAS AN OPEN STANDARD, AND SO I THINK WE WERE

        23  PLAYING A WORD GAME BECAUSE THE LAWYER IS SAYING TO ME,

        24  "HOW COULD IT BE PREDATORY?  THE STANDARD IS OPEN."  AND

        25  I'M SAYING, "YOU HAVE TO LOOK AT THE CONTEXT."
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         1           BUT LET ME, IF I MAY, READ AROUND THAT TO SEE IF

         2  MY INITIAL RESPONSE IS CORRECT.

         3  Q.   CERTAINLY.  AND WHEN YOU ARE FINISHED, PLEASE LET ME

         4  KNOW.

         5  A.   I SHALL.

         6           (WITNESS REVIEWS DOCUMENT.)

         7  A.   MR. BOIES, THIS GOES ON AND ON AS MR. SAUNDERS AND I

         8  SEEK TO COMMUNICATE AND, FOR SOME PAGES, FAIL.  AND IT IS

         9  AS I DESCRIBED IT.  THE ONE THING THAT HE WAS POINTING TO

        10  IN THE WHOLE PROCESS WAS THAT THE STANDARD WAS AN OPEN

        11  STANDARD, AND HE SAID, "HOW CAN THAT POSSIBLY HAVE

        12  ANYTHING TO DO WITH MONOPOLIZATION?"  AND I'M SAYING,

        13  "THIS IS LIKE SAYING, HOW CAN ORDERING A ROAST BEEF

        14  SANDWICH BE MONOPOLIZATION?  YOU HAVE TO LOOK AT

        15  EVERYTHING THEY DID."

        16           AND THAT IS, INDEED, THE CONTENT OF THE ANSWER

        17  AND EVERYTHING ELSE.  HE'S POINTING TO ONE ELEMENT, WHICH

        18  IS THE LOGICAL EQUIVALENT OF SAYING, YOU KNOW, "BUT THE

        19  CASE WAS BLUE.  HOW CAN PAINTING A CASE BLUE BE PART OF

        20  THE MONOPOLY?"  THE ANSWER IS, "WELL, YOU HAVE TO LOOK AT

        21  THE OTHER--THE REST OF THE CONDUCT."

        22           SO, YEAH.  THEY DEVELOPED AN OPEN STANDARD AND

        23  DID LOTS OF OTHER THINGS AND PROBABLY TREATED THEIR

        24  EMPLOYEES WELL, AND I VIEWED THAT AS AN ATTEMPT TO GET ME

        25  TO RESPOND TO A TRICK QUESTION.
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         1           AND AS YOU READ ON FOR THE NEXT FOUR OR FIVE

         2  PAGES, THAT IS--THAT IS WHAT WE ARE ABOUT.

         3  Q.   WELL, WHAT YOU WERE SAYING WAS THAT WHAT WAS

         4  ANTICOMPETITIVE WAS THE DELAY IN INTRODUCING THIS OPEN

         5  STANDARD, WERE YOU NOT, SIR?

         6  A.   AND THERE WAS MORE, OF COURSE.  THE CASE DIDN'T SAY

         7  THEY JUST DELAYED THE STANDARD.  THERE WERE ALSO ISSUES

         8  WHICH I KNOW WE DON'T WANT TO TALK ABOUT THAT WERE RELATED

         9  TO THIS CONDUCT.

        10  Q.   AND WHAT I HAD STARTED OUT TRYING TO ESTABLISH WAS

        11  MERELY THAT IN DETERMINING WHETHER THE DELAY WAS OR WAS

        12  NOT ANTICOMPETITIVE, ONE OF THE THINGS YOU WANTED TO LOOK

        13  AT WAS WHETHER IT WAS PART OF A PATTERN OF CONDUCT; IS

        14  THAT FAIR, SIR?

        15  A.   MR. BOIES, OF COURSE IT'S PART, BUT THE PATTERN

        16  INCLUDED THE DELAY.  TO SAY THE STANDARD WAS OPEN, HOW CAN

        17  THAT HAVE ANYTHING TO DO WITH MONOPOLIZATION?  IN THE

        18  CONTEXT OF THE CASE, THE DELAY IN IMPLEMENTING THE

        19  STANDARD WAS THE POINT.  THIS WAS RHETORIC, IN MY OPINION,

        20  AND THE ENSUING EXCHANGES REFLECT THAT.

        21  Q.   ALL RIGHT, SIR.  LET ME ASK YOU TO LOOK AT ANOTHER

        22  PAGE AND SEE IF THIS IS ALSO, AS YOU WOULD PUT IT,

        23  RHETORIC.  PAGE 77 OF YOUR DEPOSITION, BEGINNING AT LINE

        24  8, (READING):

        25                "QUESTION:  DR. SCHMALENSEE, WHAT IS IT THAT
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         1           AT&T DID THAT YOU BELIEVE WAS PREDATORY IN

         2           CONNECTION WITH TESTING THE DSC LITESPAN?

         3                ANSWER:  WELL, AS I'VE SAID BEFORE, ONE

         4           NEEDS TO LOOK AT THAT AS AN ELEMENT IN A PATTERN.

         5           AND IT IS MY UNDERSTANDING THAT ITS

         6           INTEROPERABILITY TESTING, A, FAVORED ITS OWN

         7           EQUIPMENT; B AS REGARDS TO THIRD-PARTY VENDORS,

         8           PARTICULARLY DSC, WAS A DEPARTURE FROM THE

         9           INDUSTRY NORM, AND PARTICULARLY A DEPARTURE FROM

        10           REASONABLE EXPECTATIONS, AND THE SORT OF

        11           INTEROPERABILITY TESTING THAT WAS RECEIVED AT THE

        12           HANDS OF NORTEL IN PARTICULAR, BUT I BELIEVE

        13           SIEMENS AS WELL.

        14                SO, IT ACTED TO DELAY INTRODUCTION OF THE

        15           DSC SWITCH."

        16           IS THAT CONSISTENT WITH THE APPROACH THAT YOU

        17  TOOK IN ANALYZING WHETHER THAT CONDUCT WAS PREDATORY IN

        18  THAT CASE IN 1997, SIR?

        19  A.   I SEE NO REASON TO REJECT THE TESTIMONY.  I SAID

        20  "PATTERN OF CONDUCT," I WAS LOOKING AT A NUMBER OF THINGS,

        21  AND THE REST OF THE ANSWER DEALS SPECIFICALLY WITH

        22  TESTING, THAT'S RIGHT.

        23  Q.   LET ME--

        24  A.   THEN WE GO ON TO DISCUSS WHAT WAS EXPECTED AND SO

        25  FORTH.
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         1  Q.   YES.  AND, INDEED, MAYBE IT'S USEFUL TO GO ON TO THE

         2  NEXT TWO QUESTIONS AND ANSWERS THAT IMMEDIATELY FOLLOW,

         3  WHICH I DIDN'T THINK TO HAVE BLOWN UP BEFORE, BUT SINCE

         4  YOU MENTIONED THEM AND LOOKING AT THEM, I THINK THEY MAY

         5  BE USEFUL, (READING):

         6                "QUESTION:  DID AT&T HAVE AN OBLIGATION TO

         7           TEST THE DSC LITESPAN?

         8                ANSWER:  AGAIN, I WOULD RELY ON INDUSTRY

         9           PARTICIPANTS FOR THEIR SENSE OF WHAT WAS THE

        10           OBLIGATION ASSUMED BY THE PARTIES INVOLVED TO

        11           FLOW FROM AT&T'S COMMITMENT TO IMPLEMENT

        12           SOMETHING DESIGNED TO PERMIT THIRD-PARTY

        13           COMPETITION.

        14                MY SENSE OF WHAT I'VE READ IS YES, IT IS

        15           GENERALLY THOUGHT THAT IT DID HAVE AN OBLIGATION.

        16                QUESTION:  DO YOU THINK THAT IT HAD AN

        17           OBLIGATION?  DO YOU, AS AN ECONOMIST WHO STUDIED

        18           THIS QUESTION, DO YOU THINK THAT AT&T HAD AN

        19           OBLIGATION TO TEST THE DSC LITESPAN?

        20                ANSWER:  BASED ON MY UNDERSTANDING OF WHAT

        21           THE PARTICIPANTS IN THE INDUSTRY FELT, THEY COULD

        22           REASONABLY INFER FROM THE PROMISE, YES."

        23           AND I TAKE IT YOU WOULD STAND BY THAT TESTIMONY?

        24  A.   YEAH, I WAS BASING THE SENSE OF OBLIGATION HERE TO

        25  BE--SORRY.  I WAS RELYING ON THE TESTIMONY OF INDUSTRY
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         1  PARTICIPANTS REGARDING INDUSTRY PRACTICE AND WHAT WAS

         2  ESSENTIALLY THE IMPLICIT CONTRACT IN THOSE SORTS OF

         3  CIRCUMSTANCES, AND I WOULD STAND BY THAT.

         4  Q.   AND BY "IMPLICIT CONTRACTS," YOU MEAN THE IMPLICIT

         5  UNDERSTANDING THAT AT&T WOULD CONFORM TO THAT INDUSTRY

         6  PRACTICE?  IS THAT WHAT YOU MEAN?

         7  A.   AS I RECALL, YEAH.

         8  Q.   AND YOU FELT THAT AT&T'S NOT ABIDING BY THAT IMPLICIT

         9  CONTRACT WAS EVIDENCE THAT AT&T'S CONDUCT WAS PREDATORY;

        10  CORRECT, SIR?

        11  A.   TAKEN IN CONTEXT, THE MERE FAILURE TO ABIDE BY A

        12  GENERAL EXPECTATION ISN'T NECESSARILY, BY ITSELF,

        13  PREDATORY.

        14           I DID FOCUS ON THE CONSEQUENCES AND WHAT

        15  HAPPENED, OF COURSE, BUT I WAS ASKED HERE IN THAT PAIR OF

        16  QUESTIONS, "OBLIGATION" NOT BEING A TERM OF ART FOR AN

        17  ECONOMIST, I TOOK IT TO MEAN WAS IT REASONABLE FOR THE

        18  DSC, IN PARTICULAR, TO RELY ON AN UNDERSTANDING THAT THEY

        19  WOULD DO IT.  AND SINCE THERE WAS CLEAR EVIDENCE, I

        20  THOUGHT, FROM INDUSTRY PARTICIPANTS THAT THAT WAS THE WAY

        21  THINGS HAD BEEN DONE, I TOOK IT TO BE REASONABLE FOR THEM

        22  TO RELY ON AT&T CONTINUING THAT BEHAVIOR.

        23  Q.   NOW, YOU ARE AWARE THAT IN THIS PARTICULAR

        24  LITIGATION, THE ONE YOU'RE TESTIFYING IN NOW, THERE IS AN

        25  ISSUE AS TO WHETHER OR NOT MICROSOFT FULFILLED ITS
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         1  OBLIGATIONS WITH RESPECT TO JAVA, ARE YOU NOT, SIR?

         2  A.   YEAH, ALTHOUGH I WASN'T AWARE THAT THERE WERE

         3  CONTRACT ISSUES AS PART OF THIS LITIGATION.  I THOUGHT

         4  THAT WAS ANOTHER CASE, AND I HAVEN'T STUDIED THE CONTRACT

         5  ISSUES.

         6  Q.   YOU HAVEN'T STUDIED WHETHER MICROSOFT FULFILLED ITS

         7  UNDERTAKINGS WITH RESPECT TO JAVA?  IS THAT YOUR

         8  TESTIMONY?

         9  A.   I HAVE NOT STUDIED WHETHER MICROSOFT--OR SOUGHT TO

        10  FORM AN OPINION ON THE CONTRACT ISSUES, WHETHER OR NOT

        11  THEY ARE IN COMPLIANCE WITH THEIR CONTRACT.

        12  Q.   WELL, IF, IN THE LANGUAGE USED BACK IN 1997,

        13  MICROSOFT HAD FAILED TO COMPLY WITH AN IMPLICIT COMMITMENT

        14  TO IMPLEMENT JAVA AND THAT HAD ANTICOMPETITIVE

        15  CONSEQUENCES, WOULD THAT BE, IN YOUR TERMS, EVIDENCE THAT

        16  MICROSOFT WAS BEHAVING IN A PREDATORY WAY?

        17  A.   BOY, THERE ARE ABOUT 12 ELEMENTS IN THAT QUESTION.

        18  THE SHORT ANSWER IS NO, BUT LET ME UNPACK IT, I THINK,

        19  BECAUSE I THINK IT NEEDS TO BE CLARIFIED.

        20           FIRST, I THOUGHT THE ISSUE HERE WASN'T IMPLICIT

        21  COMMITMENT; IT WAS A CONTRACT.  SECOND, EVEN IF THEY

        22  BREACHED THE CONTRACT, THAT DOESN'T, BY ITSELF, IMPLY

        23  ANYTHING PREDATORY.  YOU NEED TO LOOK AT WHAT HAPPENED AND

        24  WHAT THE EFFECTS WERE.

        25           SO, THE ANSWER IS NO ON SEVERAL LEVELS.
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         1  Q.   WELL, LET'S TAKE THOSE TWO LEVELS.  IN AT&T IT WAS

         2  JUST IMPLICIT; RIGHT?  THERE WAS NO ACTUAL CONTRACT?

         3  A.   THERE MAY HAVE BEEN A CONTRACT, BUT THE TERMS--THE

         4  ISSUE WE WERE TALKING ABOUT THERE IS WHAT CONSTITUTES

         5  REASONABLE PROVISION OF INTEROPERABILITY TESTING, THE KIND

         6  OF THING THAT'S A LITTLE DIFFICULT TO WRITE A DETAILED

         7  CONTRACT ON BECAUSE IT HAS TO DO WITH HOW QUICKLY YOU GET

         8  YOUR PHONE CALL RETURNED.

         9           BUT THE ISSUE WE ARE TALKING ABOUT THERE IS NOT

        10  RELATED TO A--THE TERMS OF A CONTRACT.

        11  Q.   THAT IS, THE ISSUE THAT YOU WERE TALKING ABOUT IN THE

        12  BELL ATLANTIC CASE IN 1997 WAS AN IMPLICIT COMMITMENT, NOT

        13  A CONTRACT; CORRECT?

        14  A.   THAT ASPECT, THE INTEROPERABILITY TESTING AND THE

        15  ISSUE OF ADEQUATE PROVISION.  THERE MAY HAVE BEEN A

        16  CONTRACT IN WHICH AT&T PROMISED TO PROVIDE

        17  INTEROPERABILITY TESTING.  THE IMPLICIT COMMITMENT IS HOW

        18  IT'S TO BE PROVIDED, HOW QUICKLY AND SO FORTH.

        19           SO I DON'T KNOW WHETHER THERE WAS AN EXPLICIT

        20  CONTRACT.  THIS ISN'T ANY CASE ABOUT SOMETHING THAT WASN'T

        21  SPECIFIED IN AN EXPLICIT CONTRACT.  THAT'S MY POINT.

        22  Q.   OKAY.  NOW, I TAKE IT YOU WOULD AGREE THAT IF

        23  MICROSOFT HAS AN OBLIGATION UNDER AN EXPLICIT CONTRACT,

        24  THAT IS AT LEAST AS IMPORTANT AN OBLIGATION AS SOMETHING

        25  THAT ARISES UNDER AN IMPLICIT COMMITMENT.

                                                           25

         1  A.   YOU'RE ASKING ME FOR A LEGAL JUDGMENT?

         2  Q.   NO, I'M ASKING FOR YOU AS AN ECONOMIST.  YOU SAID,

         3  "LET ME UNPACK YOUR QUESTION."

         4  A.   RIGHT.

         5  Q.   REMEMBER?

         6  A.   I DO.

         7  Q.   AND YOU SAID, "LET ME GIVE YOU TWO DIFFERENCES."  ONE

         8  IS, IN ONE CASE, YOU HAD AN IMPLICIT COMMITMENT, AND THE

         9  OTHER YOU HAD AN ACTUAL CONTRACT.  DO YOU REMEMBER SAYING

        10  THAT?

        11  A.   I DID SAY THAT.

        12  Q.   NOW, THE ACTUAL CONTRACT IS IN THE MICROSOFT CASE;

        13  RIGHT, SIR?

        14  A.   YES.

        15  Q.   AND WHAT WAS THE SIGNIFICANCE OF THE DISTINCTION YOU

        16  WERE DRAWING BETWEEN HAVING AN ACTUAL CONTRACT IN ONE CASE

        17  AND AN IMPLICIT COMMITMENT IN THE OTHER?

        18  A.   MR. BOIES, WE GOT TO GO BACK TO THE ORIGINAL QUESTION

        19  FOR ME TO RECALL THAT, I'M SORRY TO SAY, BECAUSE I'M

        20  SITTING HERE TRYING TO REMEMBER WHAT WENT ON IN THIS CASE.

        21           SO, YOU ASKED ME, ISN'T THE FACT THAT THEY

        22  VIOLATED AN EXPLICIT CONTRACT ENOUGH TO MAKE IT PREDATORY

        23  BASED ON YOUR TESTIMONY?  I SAID ONE DIFFERENCE IS

        24  EXPLICIT/IMPLICIT.  THE OTHER DIFFERENCE IS, WHAT DOES

        25  THAT HAVE TO DO WITH PREDATION, KNOWING THAT SOMEBODY
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         1  VIOLATED A CONTRACT?

         2           SO, THE FIRST WAS JUST A MATTER OF CLARITY.  THE

         3  SECOND IS THE DISTINCTION THAT MATTERED.

         4  Q.   ALL RIGHT.  NOW, MY QUESTION TO YOU THAT STARTED THIS

         5  OFF, AND PERHAPS THERE WAS A MISUNDERSTANDING, BUT MY

         6  QUESTION WAS THAT IF MICROSOFT HAD VIOLATED AN EXPLICIT

         7  CONTRACT CONCERNING JAVA, AND THAT VIOLATION HAD HAD

         8  COMPETITIVE EFFECTS IN RESTRICTING JAVA OR DAMAGING JAVA,

         9  WOULD THAT MEAN THAT THE ACTION WAS PREDATORY OR THAT THAT

        10  WAS, AT LEAST, SOME EVIDENCE THAT THE ACTION WAS

        11  PREDATORY?

        12  A.   I WOULD NEED TO KNOW MORE THAN I DO.  THE FACT THAT

        13  PEOPLE VIOLATE CONTRACTS FOR ALL KINDS OF REASONS AND WITH

        14  ALL KINDS OF EFFECTS, I JUST DON'T THINK IT SAYS MUCH.  IF

        15  SOMEONE SAID--IT DOESN'T BEAR--IT DOESN'T TELL ME ANYTHING

        16  ABOUT EFFECTS.  AND THE FACT THAT THERE IS A VIOLATION

        17  DOESN'T, BY ITSELF, TELL ME MUCH ABOUT INTENT,

        18  PARTICULARLY IN THIS CASE WHERE THE PARTIES ARE DISPUTING

        19  THE TERMS OF THE CONTRACT, I GATHER, AND ITS IMPLICATIONS.

        20  SO, THEY MAY NOT HAVE THOUGHT THEY WERE VIOLATING.  I

        21  SIMPLY HAVEN'T STUDIED THAT ISSUE.

        22  Q.   WELL, SIR, IN THE BELL ATLANTIC CASE, AT&T DIDN'T

        23  THINK THEY WERE VIOLATING THEIR IMPLICIT COMMITMENT

        24  EITHER, DID THEY?

        25  A.   I DON'T KNOW WHAT AT&T THOUGHT.  I STUDIED WHETHER
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         1  THEIR ACTUAL BEHAVIOR WAS A DEPARTURE FROM INDUSTRY NORMS

         2  AND REASONABLE EXPECTATIONS.  I DIDN'T ATTEMPT TO INQUIRE

         3  INTO THEIR MIND ON THIS ISSUE.

         4           THERE WERE DOCUMENTS, AS I RECALL, THAT WERE TO

         5  THE EFFECT OF LET'S SLOW THEM DOWN, LET'S NOT GIVE THEM

         6  TESTING, BUT IF, DESPITE THOSE DOCUMENTS, THEY HAD BEHAVED

         7  IN ACCORDANCE WITH THE INDUSTRY NORMS, THERE WOULDN'T BE

         8  ANY WAY TO GIVE THE DOCUMENTS.  I FOCUSED ON WHAT THEY

         9  DID.

        10  Q.   AND WHAT YOU FOCUSED ON WAS YOUR CONCLUSION--AND

        11  CORRECT ME IF I'M WRONG--THAT AT&T DID NOT COMPLY WITH ITS

        12  IMPLICIT COMMITMENT AND ACTED TOO SLOWLY IN INTRODUCING

        13  THIS NEW PRODUCT; CORRECT?

        14  A.   WELL, WE ARE SWITCHING NOW.  THE MATERIAL THAT YOU

        15  WERE TALKING ABOUT HAD TO DO WITH ITS IMPLICIT COMMITMENT

        16  TO PROVIDE INTEROPERABILITY TESTING.  AS I RECALL, IT HAD

        17  AN EXPLICIT COMMITMENT REGARDING DATES OF INTRODUCTION.

        18  BUT NOW I WOULD HAVE TO REALLY GO BACK AND LOOK AT THIS

        19  STUFF, BUT I THINK THERE WAS A CONTRACT THAT SPECIFIED

        20  DATES.

        21  Q.   NOW, WITH RESPECT TO THE CONTRACT THAT YOU SAY

        22  SPECIFIED DATES, YOU WERE NOT TESTIFYING AS A MATTER OF

        23  CONTRACTUAL INTERPRETATION OR ALLEGED BREACH.  YOU WERE

        24  TALKING ABOUT ANTITRUST VIOLATIONS; RIGHT, SIR?

        25  A.   ABSOLUTELY RIGHT, YEAH.
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         1  Q.   AND YOU WERE SAYING THERE THAT BY NOT FULFILLING ITS

         2  EITHER CONTRACT OR OTHER OBLIGATION TO COME OUT WITH A

         3  PRODUCT FAST ENOUGH, AT&T WAS VIOLATING THE ANTITRUST

         4  LAWS; RIGHT?

         5  A.   I DIDN'T SAY--I SAID THAT THE EFFECT OF ITS ACTIONS

         6  WAS TO INJURE COMPETITION.  ITS ACTIONS INVOLVED, AMONG

         7  OTHER THINGS, BREAKING THIS IMPLICIT CONTRACT, BUT

         8  WHETHER--RIGHT, LET ME JUST STOP THERE.

         9  Q.   OKAY.  LET ME JUST SEE IF I CAN TIE THIS UP.

        10           YOU WERE TESTIFYING THAT AT&T'S ACTIONS WERE

        11  PREDATORY AND VIOLATED THE ANTITRUST LAWS; FAIR?

        12  A.   THAT'S CORRECT.

        13  Q.   AND THE ACTIONS--

        14  A.   LET ME, FOR THE SAKE OF CLARITY, THOSE ACTIONS

        15  INCLUDED A NUMBER OF THINGS RELATED TO THIS THAT WE HAVE

        16  NOT YET DISCUSSED IN SPECIFICITY, BUT--AND YOU CAN--AND IF

        17  YOU HAVE READ THE ENTIRE RECORD HERE, YOU RECOGNIZE WHY

        18  THIS IS THE TIP OF THAT ICEBERG.

        19           SO, I RECOGNIZE THERE ARE CERTAIN SENSITIVE

        20  THINGS THAT WE DO NOT WANT TO GO INTO, BUT IT IS NOT JUST

        21  A MATTER OF THEY DELAYED INTEROPERABILITY TESTING,

        22  BREAKING IMPLICIT CONTRACT, AND THEREFORE, IT'S PREDATION.

        23  Q.   JUST SO THAT WE ARE CLEAR, THE DELAYING

        24  INTEROPERABILITY TESTING AND DELAYING INTRODUCTION OF THE

        25  INTERFACE WERE TWO PRACTICES, AMONG OTHERS, THAT YOU
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         1  CONCLUDED WERE PREDATORY AND VIOLATED THE ANTITRUST LAWS;

         2  CORRECT?

         3  A.   TAKEN TOGETHER, YEAH, I CONCLUDED THAT THEIR CONDUCT,

         4  WHICH INCLUDED THOSE TWO ITEMS, WAS PREDATORY AND VIOLATED

         5  THE ANTITRUST LAWS, THAT'S CORRECT.

         6  Q.   OKAY.

         7           THE COURT:  I THINK WE WILL TAKE A BRIEF RECESS

         8  NOW.

         9           MR. BOIES:  THANK YOU, YOUR HONOR.

        10           (BRIEF RECESS.)

        11  BY MR. BOIES:

        12  Q.   DEAN SCHMALENSEE, WHEN WINDOWS 95 WAS COMBINED WITH

        13  INTERNET EXPLORER, MICROSOFT PROVIDED A MECHANISM TO

        14  UNINSTALL INTERNET EXPLORER; CORRECT?

        15  A.   YES, PARTICULARLY WITH, I THINK, INTERNET EXPLORER 3,

        16  BUT THAT'S CORRECT.

        17  Q.   WHEN INTERNET EXPLORER WAS COMBINED WITH WINDOWS 98,

        18  MICROSOFT DID NOT PROVIDE A MECHANISM FOR UNINSTALLING

        19  INTERNET EXPLORER; CORRECT?

        20  A.   WELL, TO DESCRIBE INTERNET EXPLORER AS COMBINED WITH

        21  WINDOWS 98, I THINK, SUGGESTS A BOLTING TOGETHER RATHER

        22  THAN A DESIGNING TOGETHER.  NONETHELESS, THE FACT THAT ONE

        23  CAN'T INSTALL--UNINSTALL INTERNET EXPLORER FROM WINDOWS 98

        24  IS CORRECT.  ONE CAN'T RESTORE THAT OPERATING SYSTEM TO AN

        25  EARLIER STATE IN THE WAY THAT ONE COULD WITH WINDOWS 95'S
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         1  UNINSTALLATION ROUTINE.

         2  Q.   WELL, SIR, ARE YOU AWARE WHETHER OR NOT MICROSOFT

         3  CLAIMED THAT THEY HAD DESIGNED WINDOWS 95 AND IE TOGETHER,

         4  THAT THEY HAD NOT JUST BOLTED THEM TOGETHER BUT THEY HAD

         5  ACTUALLY BEEN DESIGNED TOGETHER?

         6  A.   YES, THEY DID.

         7  Q.   THAT WAS TRUE FOR BOTH WINDOWS 95 AND WINDOWS 98,

         8  ACCORDING TO MICROSOFT; CORRECT?

         9  A.   I DON'T KNOW WHETHER THEY USED THE SAME WORDS OR NOT.

        10  MY UNDERSTANDING IS THE INTEGRATION IS TIGHTER IN

        11  WINDOWS 98 THAN IT WAS IN WINDOWS 95.  I'M NOT SURE I KNOW

        12  EXACTLY THE LANGUAGE THEY USED IN THE TWO CASES.

        13  Q.   WHEN YOU SAY YOU UNDERSTAND THE INTEGRATION IS

        14  TIGHTER IN WINDOWS 98, CAN YOU EXPLAIN WHAT YOU MEAN BY

        15  THAT.

        16  A.   THAT THERE IS MORE SHARED CODE.  FOR INSTANCE, HELP

        17  IS WRITTEN--USES AN HTML FORMAT SO THAT THE HTML RENDERER

        18  THAT IS USED TO VIEW WEB PAGES IS ALSO USED TO VIEW HELP

        19  AND SO FORTH, THAT THERE IS MORE SHARED CODE.

        20  Q.   LET ME BEGIN--

        21  A.   AT LEAST.  THERE MAY BE OTHER TECHNICAL ANSWERS TO

        22  THAT QUESTION, BUT CERTAINLY THE SHARED-CODE ANSWER IS ONE

        23  I'M FAMILIAR WITH.

        24  Q.   LET ME BEGIN WITH SHARED CODE.

        25           WAS THERE SOME SHARED CODE IN WINDOWS 95 IN IE?
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         1  A.   WELL, THERE ARE THREE VERSIONS OF IE ON WINDOWS 95;

         2  RIGHT?  THERE IS IE 1, 2 AND 3.  IN IE 1 AND 2, I BELIEVE

         3  THE ANSWER IS NO.  IE 3, I BELIEVE THE ANSWER WAS YES.

         4  Q.   AND HOW MUCH SHARED CODE WAS THERE IN IE IN

         5  WINDOWS 95?

         6  A.   I DON'T HAVE A QUANTITATIVE ANSWER TO THAT.

         7  Q.   HOW MUCH SHARED CODE IS THERE IN WINDOWS 98 WITH IE?

         8  A.   I DON'T HAVE A QUANTITATIVE ANSWER TO THAT, EITHER.

         9  Q.   DO YOU KNOW HOW MANY DLL'S WERE AFFECTED IN

        10  WINDOWS 95 WITH THE SHARED CODE?

        11  A.   HOW MANY DLL'S WERE AFFECTED BY SHARED CODE?

        12  Q.   DO YOU KNOW WHAT A DLL IS, SIR?

        13  A.   OF COURSE.  THE DYNAMIC LINKED LIBRARY.

        14  Q.   AND IS THE SHARED CODE CONTAINED IN A DLL IN

        15  WINDOWS 95?

        16  A.   MUCH OF WINDOWS 95, MUCH OF WINDOWS 98, CONSISTS OF

        17  DLL'S, AND SOME OF THE DLL'S MAY BE SHARED CODE, OR MAY

        18  CONTAIN SHARED CODE, YES.

        19  Q.   THAT'S THE QUESTION I'M ASKING YOU, SIR.  HOW MANY

        20  DLL'S IN WINDOWS 95 HAD SHARED CODE BETWEEN THE OPERATING

        21  SYSTEM AND IE?

        22  A.   I DON'T HAVE AN ANSWER TO THAT QUESTION.  I'M NOT

        23  SURE IT'S A PARTICULARLY RELEVANT QUESTION, BUT IN ANY

        24  CASE, I DON'T HAVE AN ANSWER TO IT.

        25  Q.   IT MAY ALSO, IN YOUR VIEW, MAY NOT BE RELEVANT, BUT
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         1  LET ME JUST ASK.  DO YOU KNOW HOW MANY DLL'S IN WINDOWS 98

         2  SHARE CODE BETWEEN THE OPERATING SYSTEM AND IE?

         3  A.   WELL, TO BE CLEAR, WHEN YOU SAY "SHARE CODE," THE DLL

         4  ITSELF MAY BE SHARED CODE.  THE ANSWER IS, I DON'T KNOW

         5  WHAT IT WOULD MEAN FOR A DLL TO SHARE CODE UNLESS PART OF

         6  IT WAS SHARED.  IF THAT'S WHAT YOU MEAN, JUST FOR

         7  CLARIFICATION, I DON'T KNOW--I DON'T KNOW THE ANSWER.

         8  Q.   IF YOU DON'T KNOW THE ANSWER, IT MAY NOT BE IMPORTANT

         9  TO CLARIFY THE QUESTION, BUT LET ME MAKE SURE.

        10           THE QUESTION THAT I WAS ASKING WAS:  HOW MANY

        11  DLL'S CONTAINED CODE THAT IS SHARED BETWEEN IE AND THE

        12  OPERATING SYSTEM?  AND I TAKE IT THE ANSWER IS YOU DON'T

        13  KNOW FOR WINDOWS 95 OR WINDOWS 98?

        14  A.   THAT'S CORRECT.

        15  Q.   DO YOU KNOW WHETHER THE NUMBER IS DIFFERENT BETWEEN

        16  WINDOWS 98 AND WINDOWS 95?

        17  A.   NO, AND I'M NOT SURE THAT'S A PROPER MEASURE OF

        18  TIGHTNESS OF INTEGRATION.

        19  Q.   YOU SAID THAT IN IE 1 AND IE 2 THERE WAS NOT SHARED

        20  CODE.

        21           DID YOU CONSIDER IE 1 AND IE 2 TO BE PART OF THE

        22  OPERATING SYSTEM?

        23  A.   WHAT I'M NOT AWARE OF IS WHETHER IE 1 AND 2--LET ME

        24  STEP BACK.

        25           THERE ARE A NUMBER OF FUNCTIONS THAT AN OPERATING
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         1  SYSTEM PERFORMS THAT PERMITS USERS TO GET INFORMATION FROM

         2  A NUMBER OF SOURCES.  IE 1 AND 2 PERFORM THAT FUNCTION THE

         3  SAME WAY OTHER PARTS OF THE OPERATING SYSTEM PERFORM THAT

         4  FUNCTION.

         5           AN OPERATING SYSTEM ALSO EXPOSES API'S FOR

         6  APPLICATIONS WRITERS.  I DON'T KNOW THE EXTENT TO WHICH

         7  IE 1 AND 2 DID THAT, BUT THEY CERTAINLY SERVED AS PARTS OF

         8  THE OPERATING SYSTEM IN THE SENSE THAT THEY WERE PART OF

         9  THE USER INTERFACE THAT THE USER COULD EMPLOY TO ACCESS

        10  INFORMATION.

        11  Q.   DO I UNDERSTAND YOUR ANSWER TO BE THAT YOU DO

        12  CONSIDER IE 1 AND IE 2 TO HAVE BEEN PART OF THE OPERATING

        13  SYSTEM, OR NOT?  I JUST COULDN'T UNDERSTAND FOR SURE.

        14  A.   I CONSIDERED IT TO BE PART OF THE OPERATING SYSTEM,

        15  YEAH.

        16  Q.   AND NOW, YOU KNOW THERE ARE AND HAVE BEEN VARIOUS

        17  TIMES WHEN MICROSOFT HAS TAKEN THE POSITION THAT IE WAS

        18  NOT REALLY PART OF THE OPERATING SYSTEM; CORRECT, SIR?

        19  A.   I'M NOT AWARE OF THAT.

        20  Q.   WELL, DON'T YOU REMEMBER THAT FROM THE BRISTOL CASE

        21  THAT YOU TESTIFIED IN?

        22  A.   THE BRISTOL CASE, WE TALKED ABOUT WHETHER IE WAS PART

        23  OF THE OPERATING SYSTEM?  THE BRISTOL CASE WAS ABOUT

        24  WINDOWS NT AND UNIX.

        25  Q.   WELL, SIR--
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         1  A.   I WOULD LOVE TO GO BACK TO THE BRISTOL CASE, BUT I

         2  DON'T REMEMBER THAT POSITION THERE.

         3  Q.   THE BRISTOL CASE WAS JUST A FEW MONTHS AGO; CORRECT,

         4  SIR?

         5  A.   THAT'S RIGHT.

         6           MR. BOIES:  LET ME PLACE BEFORE THE WITNESS AND

         7  OFFER GOVERNMENT EXHIBIT 1519.  IF IT HELPS, I'M JUST

         8  OFFERING THE E-MAIL AT THE TOP.

         9           THE WITNESS:  I'M SORRY, IS THERE A PENDING

        10  QUESTION TO ME?

        11           MR. BOIES:  NO.

        12           THE COURT:  NOT AT THE MOMENT.

        13           MR. BOIES:  THERE IS THE OFFER OF THE DOCUMENT

        14  RIGHT NOW.

        15           THE WITNESS:  SORRY.

        16           MR. UROWSKY:  YOUR HONOR, MR. BOIES REPRESENTS TO

        17  ME THAT THIS IS A COMPLETE E-MAIL CHAIN, AND ON THAT

        18  REPRESENTATION I HAVE NO OBJECTION.

        19           THE COURT:  ALL RIGHT.

        20           MR. BOIES:  I DON'T KNOW THAT IT'S A COMPLETE

        21  E-MAIL CHAIN.  I KNOW THIS IS THE COMPLETE DOCUMENT THAT I

        22  HAVE.  THIS WAS PRODUCED BY MICROSOFT.

        23           THE COURT:  IS THIS AN INTRA-MICROSOFT E-MAIL?

        24           MR. BOIES:  YES.

        25           MR. UROWSKY:  I'M NOT GOING TO OBJECT TO IT.
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         1           THE COURT:  GOVERNMENT'S 1519 IS ADMITTED.

         2                         (GOVERNMENT EXHIBIT NO. 1519 WAS

         3                          ADMITTED INTO EVIDENCE.)

         4  BY MR. BOIES:

         5  Q.   THE PORTION THAT I'M INTERESTED IN IS THE SECOND

         6  PARAGRAPH OF THE E-MAIL WHERE--AND THE HEADING HERE IS

         7  "RE: BRISTOL AND INTERNET EXPLORER," AND THE SECOND

         8  PARAGRAPH SAYS, "THERE IS A LEGAL ISSUE WE'RE DIGGING

         9  INTO.  ELPERN POINTED OUT THAT (A) THEIR WISE AGREEMENT

        10  ENTITLES THEM TO WIN 3.1 IN CHICAGO AND SUCCESSORS THROUGH

        11  THE TERM OF THEIR AGREEMENT."

        12           NOW, YOU KNOW WHAT THE WISE AGREEMENT IS, DO YOU

        13  NOT, SIR?

        14  A.   YES, IT'S THE LICENSING AGREEMENT UNDER WHICH BRISTOL

        15  HAD ACCESS TO SOME WINDOWS NT CODE.

        16  Q.   AND WHEN YOU SAY "WINDOWS NT CODE," WINDOWS 3.1 IS

        17  NOT NT; CORRECT, SIR?

        18  A.   YEAH, YOU'RE RIGHT, SO THE WISE AGREEMENT MUST HAVE

        19  ALSO ENTITLED THEM TO WIN 3.1 CODE.

        20  Q.   AND CHICAGO?

        21  A.   THAT'S WINDOWS 95, YEAH.

        22  Q.   SO--AND SUCCESSORS THROUGH THE TERM OF THEIR

        23  AGREEMENT, IT SAYS HERE.

        24  A.   YES, IT DOES.

        25  Q.   SO, THAT WOULD BE WINDOWS 3.1, WINDOWS 95 AND
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         1  WINDOWS 98; CORRECT, SIR?

         2  A.   I ASSUME SO.  THE QUESTION IS WHAT WAS THE END OF THE

         3  TERM OF THE AGREEMENT, AND I'M A LITTLE VAGUE ON THAT.

         4  THE AGREEMENT MAY HAVE ENDED BEFORE WIN 98 CAME OUT.  I'M

         5  NOT CERTAIN.

         6  Q.   AND THE MICROSOFT MEMORANDUM GOES ON, "B, WE ARE NOW

         7  DESCRIBING IE AS PART OF THE OS AND PUTTING IT IN THE BOX.

         8  CONCLUSION:  THEY ALREADY HAVE RIGHTS TO THINGS LIKE IE.

         9  IT'S A LEGAL STRETCH, BUT I WANT TO HEAR FROM OUR

        10  ATTORNEYS AND YOU, BOB.  BUT IN ANY CASE, I'D RATHER USE

        11  IE AS A BARGAINING CHIP TO CLARIFY THE EXTENT OF THEIR

        12  RIGHTS; I.E., TREAT IE AS A SEPARATE DEAL AND, THEREBY,

        13  SET THE PRECEDENT THAT APPS IN THE BOX AREN'T REALLY PART

        14  OF THE OS."

        15           NOW, DO YOU UNDERSTAND APPS IN THE BOX TO REFER

        16  TO APPLICATIONS, SIR?

        17           MR. UROWSKY:  I'M GOING TO OBJECT.  THERE IS NO

        18  FOUNDATION FOR THIS LINE OF CROSS-EXAMINATION.

        19           THE COURT:  WELL, I'M NOT SURE WHERE HE'S GOING,

        20  BUT IT'S AN INTRA-MICROSOFT E-MAIL, AND IT DEALS WITH

        21  WINDOWS 3.1 AND THE WAY IN WHICH MICROSOFT WAS TREATING

        22  IE 3.1 IN RELATION TO ITS OPERATING SYSTEM, PRESUMABLY, IN

        23  THE CONTEXT OF A LICENSING AGREEMENT WITH BRISTOL.  WHY

        24  ISN'T THAT A SUFFICIENT FOUNDATION?

        25           MR. UROWSKY:  BECAUSE I THINK THAT IT IS BECAUSE
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         1  IT IS BEING TREATED IN THE CONTEXT OF ANOTHER AGREEMENT.

         2  AND APPARENTLY, THE ISSUE BEING RAISED IS WHETHER FOR

         3  PURPOSES OF THAT AGREEMENT IT IS--BRISTOL HAS CERTAIN

         4  RIGHTS.

         5           THE COURT:  IT MAY VERY WELL BE, BUT THE WITNESS

         6  TESTIFIED IN THE BRISTOL CASE, AND THE QUESTION WHICH

         7  ANTEDATED THIS LINE OF QUESTIONING HAD TO DO WITH HOW THE

         8  ISSUE OF THE RELATIONSHIP BETWEEN IE AND WINDOWS WAS

         9  TREATED IN THE BRISTOL CASE, THAT CASE HAVING CONCLUDED

        10  ONLY THIS PAST OCTOBER, TO WIT, ON THE DAY WHICH THIS

        11  TRIAL STARTED.

        12           MR. UROWSKY:  I DON'T BELIEVE THAT THAT SUBJECT

        13  IS THE SUBJECT IN CONTROVERSY IN BRISTOL CASE.

        14           THE COURT:  IT MAY NOT BE, BUT THAT DOESN'T

        15  NECESSARILY MEAN THAT THAT'S NOT A BASIS FOR ASKING THIS

        16  WITNESS IF HE'S ACQUAINTED WITH THE WAY IN WHICH IT HAS

        17  BEEN TREATED IN AN EARLIER CASE.

        18           YOUR OBJECTION IS OVERRULED.

        19  BY MR. BOIES:

        20  Q.   LET ME BEGIN, DEAN SCHMALENSEE, WHEN THE REFERENCE

        21  HERE IS TO APPS IN THE BOX NOT REALLY BEING PART OF THE

        22  OS, DO YOU UNDERSTAND THAT "APPS" THERE IS SHORTHAND FOR

        23  APPLICATIONS?

        24  A.   I UNDERSTAND THAT'S SHORTHAND.

        25           JUST TO CLARIFY, THIS IS A DECEMBER 22ND, 1995,
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         1  DOCUMENT THAT HAS TO DO WITH DISCUSSIONS ABOUT

         2  PORTING--APPEARS TO HAVE TO DO WITH DISCUSSIONS ABOUT

         3  PORTING IE TO UNIX, SO IT'S PRETTY MUCH UNRELATED TO

         4  ANYTHING DISCUSSED IN THE BRISTOL CASE.

         5           I'M HAPPY TO TALK ABOUT IT, BUT THIS IS AN

         6  EARLIER TRANSACTION, NOT THE EXPIRATION OF THE LICENSING

         7  AGREEMENT LAST YEAR.

         8  Q.   WELL, LET ME JUST BE SURE THAT WE HAVE WHATEVER IS

         9  RELEVANT FROM THIS DOCUMENT TO THIS CASE.

        10           WE HAVE HERE MICROSOFT TALKING ABOUT APPLICATIONS

        11  IN THE BOX NOT REALLY BEING PART OF THE OS.  DO YOU SEE

        12  THAT?

        13  A.   WE HAVE--

        14  Q.   TAKING THAT POSITION.

        15  A.   I SEE ONE PERSON IN MICROSOFT DESCRIBING THE POSITION

        16  AS WE ARE NOW DESCRIBING IE AS "POINT" OF THE OS.  THIS

        17  PERSON SAYS, "I WOULD RATHER TREAT IT DIFFERENTLY."  I

        18  DON'T KNOW WHO THIS PERSON IS, AND I DON'T KNOW HOW THIS

        19  PERSON'S ARGUMENT WAS RECEIVED OR WHETHER IT WAS, IN FACT,

        20  TREATED DIFFERENTLY IN ANY NEGOTIATIONS WITH ANYBODY,

        21  BASED ON THIS E-MAIL.  THIS SAYS, "I WOULD LIKE TO DO

        22  SOMETHING."

        23  Q.   HAD YOU EVER SEEN THIS E-MAIL BEFORE, SIR?

        24  A.   I BELIEVE I HAD SEEN IT.  I DON'T RECALL THE CONTEXT.

        25  Q.   WELL, AFTER SEEING THIS E-MAIL BEFORE, DID YOU FOLLOW
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         1  UP TO FIND OUT WHAT HAPPENED?  DID YOU FOLLOW UP TO FIND

         2  OUT WHO HE WAS AND WHAT WAS ACTUALLY DONE?

         3  A.   AND WHAT HE DID IN NEGOTIATIONS WITH BRISTOL?

         4  Q.   OR WHAT POSITION MICROSOFT TOOK AS TO WHETHER IE WAS

         5  AN APPLICATION IN THE BOX.

         6  A.   I DID NOT FOLLOW WHAT POSITION MICROSOFT TOOK IN

         7  CONTRACT NEGOTIATIONS WITH BRISTOL OR ITS COMPETITOR

         8  MAINSOFT.

         9  Q.   NOW, SINCE THIS DIDN'T HAVE ANYTHING TO DO WITH THE

        10  BRISTOL CASE, ACCORDING TO YOU, DO I UNDERSTAND THAT WHEN

        11  YOU SAW THIS DOCUMENT, YOU SAW IT IN THE CONTEXT OF THIS

        12  CASE?

        13  A.   I DON'T HONESTLY RECALL.  IT COULD HAVE BEEN--COULD

        14  HAVE BEEN THE BRISTOL CASE, BUT I DON'T RECALL.

        15  Q.   ALL RIGHT.  YOU SAID THAT ONE OF THE THINGS YOU TAKE

        16  INTO ACCOUNT IN DETERMINING WHETHER OR NOT PARTICULAR

        17  ACTIONS ARE ANTICOMPETITIVE ARE WHAT THE CONSEQUENCES OR

        18  EFFECTS OF THOSE ACTIONS ARE; CORRECT?

        19  A.   CORRECT.

        20  Q.   NOW, I WOULD LIKE TO TURN TO WHAT THE EFFECTS WERE OF

        21  MICROSOFT'S ACTIONS, INCLUDING THE COMBINATION OF INTERNET

        22  EXPLORER AND THE OPERATING SYSTEM.  AND IN THAT CONNECTION

        23  I WOULD LIKE TO BEGIN BY DIRECTING YOUR ATTENTION TO

        24  PARAGRAPH 393 OF YOUR DIRECT TESTIMONY AND, IN PARTICULAR,

        25  TO THE FIRST BULLET POINT.
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         1           AND YOU SAY THAT YOU HAVE SHOWN--AND I'M

         2  PARTICULARLY INTERESTED IN THE SECOND SENTENCE, WHERE YOU

         3  SAY YOU HAVE SHOWN THAT PRE-INSTALLATION OF SOFTWARE BY

         4  MICROSOFT ON THE WINDOWS DESKTOP IS NOT A SIGNIFICANT

         5  METHOD OF SOFTWARE DISTRIBUTION BY MICROSOFT OR ANYONE

         6  ELSE.

         7           DO YOU SEE THAT?

         8  A.   YES.  THIS IS A SUMMARY--THIS SENTENCE IS A SUMMARY

         9  OF A GOOD DEAL OF DISCUSSION EARLIER.

        10  Q.   YES, I UNDERSTAND THAT, AND I'M TAKING IT AS A

        11  SUMMARY.

        12  A.   RIGHT.

        13  Q.   BUT I TAKE IT YOU INTENDED THIS TO BE AN ACCURATE

        14  SUMMARY?

        15  A.   I DID, INDEED.

        16  Q.   AND THE REASON I'M FOCUSING ON IT IS TO TRY TO FOCUS

        17  ON YOUR SUMMARY CONCLUSIONS AS OPPOSED TO EVERY ONE OF THE

        18  SENTENCES IN YOUR ENTIRE DIRECT TESTIMONY.

        19           NOW, WITH RESPECT TO THIS SUMMARY CONCLUSION, I

        20  GUESS THE FIRST QUESTION I WOULD HAVE IS:  ARE YOU AWARE

        21  OF ANY EVIDENCE THAT'S CONTRARY TO THIS CONCLUSION?

        22  A.   WELL, IN THE PRECEDING SECTION, I DO MENTION THAT

        23  THERE IS DEPOSITION AND TRIAL TESTIMONY, THE WORD

        24  "CHOKEPOINT" IS USED, SO I HAVE SEEN ASSERTIONS TO THE

        25  CONTRARY.  AND I LOOKED AT A VARIETY OF SOURCES OF
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         1  EVIDENCE TO TEST WHETHER THOSE ASSERTIONS WERE CONSISTENT

         2  WITH THE PATTEN OF FACTS AND FOUND THAT THEY WERE NOT, AND

         3  REACHED MY CONCLUSION.

         4  Q.   LET ME ASK YOU WHETHER YOU'RE AWARE OF ANY EVIDENCE

         5  THAT'S CONTRARY TO THIS CONCLUSION THAT IS NOT DISCUSSED

         6  IN YOUR DIRECT TESTIMONY.

         7  A.   I TRIED, AS YOU CAN NO DOUBT APPRECIATE, MR. BOIES,

         8  TO BE COMPLETE AND TO INCLUDE EVIDENCE TO THE CONTRARY

         9  THAT I THOUGHT WAS SIGNIFICANT AND MERITED DISCUSSION.  I

        10  DON'T RECALL WHETHER THERE MAY HAVE BEEN TRIAL TESTIMONY

        11  SINCE THIS WAS FILED.  BUT APART FROM THAT, I DON'T RECALL

        12  ANYTHING OF SIGNIFICANCE.

        13  Q.   DO YOU UNDERSTAND THAT MICROSOFT BELIEVED THAT THE

        14  OEM CHANNEL--THAT IS, THE PRE-INSTALLATION OF SOFTWARE ON

        15  THE WINDOWS DESKTOP BY MICROSOFT DISTRIBUTED THROUGH THE

        16  OEM CHANNEL--WAS AN IMPORTANT CHANNEL FOR DISTRIBUTING THE

        17  BROWSER?

        18  A.   WELL, THAT QUESTION MIXES A NUMBER OF THINGS, AND LET

        19  ME TRY TO UNPACK IT, IF I CAN.

        20           OBVIOUSLY FOR MICROSOFT, WHICH HAD BROWSING

        21  FUNCTIONALITY BUILT INTO THE OPERATING SYSTEM, OBVIOUSLY

        22  PRE-INSTALLATION BY MICROSOFT WAS AN IMPORTANT CHANNEL.

        23           YOU ASKED A BROADER QUESTION ABOUT DISTRIBUTION

        24  OF THE BROWSER, AND YOU TALKED ABOUT--I DON'T REMEMBER

        25  WHETHER--YOU SAID THE OEM CHANNEL IE PRE-INSTALLATION BY
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         1  MICROSOFT, AND I--I AM NOT QUITE SURE WHAT YOU HAD IN MIND

         2  THERE.

         3  Q.   DID I UNDERSTAND YOUR LAST ANSWER CORRECTLY TO BE

         4  THAT PRE-INSTALLATION OF BROWSERS BY MICROSOFT ON THE

         5  WINDOWS DESKTOP WAS A SIGNIFICANT METHOD OF DISTRIBUTING

         6  MICROSOFT'S BROWSER?

         7  A.   THE BROWSER WAS PART OF THE OPERATING SYSTEM.  THE

         8  OPERATING SYSTEM IS PRE-INSTALLED.  WHETHER BY MICROSOFT

         9  OR BY OEM'S IS SEMANTIC, BUT OBVIOUSLY, INTERNET EXPLORER

        10  IS PART OF THE OPERATING SYSTEM WHICH IS PRE-INSTALLED,

        11  AND THAT IS AN IMPORTANT CHANNEL FOR THAT PRODUCT.

        12  Q.   SO, WHEN YOU WROTE HERE THAT PRE-INSTALLATION OF

        13  SOFTWARE BY MICROSOFT ON THE WINDOWS DESKTOP IS NOT A

        14  SIGNIFICANT METHOD OF SOFTWARE DISTRIBUTION BY MICROSOFT

        15  OR ANYONE ELSE, YOU WERE REFERRING TO SOFTWARE OTHER THAN

        16  BROWSERS?

        17  A.   I WAS REFERRING TO SOFTWARE OTHER THAN THE OPERATING

        18  SYSTEM, AND--AND I SEE YOUR POINT.  IT WOULD HAVE BEEN--IT

        19  WOULD HAVE BEEN CLEARER IF I HAD SAID "APPLICATION

        20  SOFTWARE DISTRIBUTION."

        21  Q.   AND BY "APPLICATION SOFTWARE DISTRIBUTION," YOU MEAN

        22  THE DISTRIBUTION OF SOFTWARE THAT IS NOT INCLUDED IN THE

        23  OPERATING SYSTEM; IS THAT CORRECT?

        24  A.   YES.

        25  Q.   BECAUSE ANYTHING THAT'S INCLUDED IN THE OPERATING
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         1  SYSTEM YOU DEFINE AS NOT BEING AN APPLICATION; CORRECT?

         2  A.   NO, THAT'S NOT QUITE RIGHT.  FOR INSTANCE, MICROSOFT

         3  INCLUDED IN THE ONLINE SERVICES FOLDER SOME CLIENT

         4  SOFTWARE BY AOL AND OTHERS, AND THAT'S DISTRIBUTION BY

         5  MICROSOFT ON THE WINDOWS DESKTOP.  AND I WOULDN'T DESCRIBE

         6  THAT SOFTWARE AS PART OF THE OPERATING SYSTEM.

         7  Q.   WOULD YOU DESCRIBE ALL OF THE MICROSOFT-DEVELOPED

         8  SOFTWARE THAT MICROSOFT DISTRIBUTES AS PART OF THE

         9  OPERATING SYSTEM TO BE SOMETHING OTHER THAN AN

        10  APPLICATION, BY DEFINITION?

        11  A.   NO, NOT BY DEFINITION.  I THINK THERE ARE SOME--THERE

        12  ARE A NUMBER OF PIECES OF THE OPERATING SYSTEM THAT DON'T

        13  PROVIDE API'S THAT ARE--I THINK MICROSOFT, AT LEAST, USED

        14  TO DISTRIBUTE A SOLITAIRE GAME AS PART OF WINDOWS 3.1.  I

        15  DON'T CONSIDER THAT PART OF THE OPERATING SYSTEM.  THERE

        16  ARE A NUMBER OF LITTLE APPLETS THAT ARE DISTRIBUTED.

        17           IT'S A--YOU KNOW, LINE DRAWING HERE IS HARD, AS

        18  WE HAVE LEARNED.  FIVE YEARS AGO, TEN YEARS AGO, EVERYONE

        19  WOULD HAVE SAID A SPELLCHECKER AND A WORD PROCESSOR ARE

        20  DIFFERENT PROGRAMS.  THEY ARE NOT--IT'S ON DIFFERENT

        21  PRODUCTS.  THEY ARE NOT ANYMORE.

        22           THE COURT:  THEY'RE PART OF THE OPERATING SYSTEM?

        23           THE WITNESS:  NO, NO, NO.  TEN YEARS AGO, YOU

        24  COULD BUY A WORD PROCESSOR, AND YOU BOUGHT A SPELL

        25  CHECKER.  AND IF YOU SURVEYED ALMOST ANYBODY, THEY WOULD
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         1  SAY, OBVIOUSLY, THEY'RE TWO PRODUCTS.  NOW, AT LEAST ALL

         2  WORD PROCESSORS I KNOW INCLUDE SPELLCHECKERS.  THEY'RE NOT

         3  SOLD SEPARATELY.

         4           THE OPERATING SYSTEM SOFTWARE DISTRIBUTED BY

         5  MICROSOFT INCLUDES SOME THINGS THAT ARE REQUIRED TO BE

         6  INSTALLED THAT PROVIDE API'S THAT DEVELOPERS RELY

         7  ON--ISV'S RELY ON.  THAT'S CLEARLY PART OF THE OPERATING

         8  SYSTEM.

         9           IT ALSO INCLUDES OTHER SOFTWARE LIKE THERE IS A

        10  TEXT EDITOR.  THERE IS A LITTLE EDITOR THAT YOU CAN WRITE

        11  LETTERS ON AND SO FORTH.  I ALMOST NEVER USE IT.  AS FAR

        12  AS I KNOW, DEVELOPERS DON'T NEED IT.

        13           I DON'T CONSIDER IT PART OF THE OPERATING SYSTEM.

        14  I'M NOT SURE THAT THAT'S RELEVANT ONE WAY OR THE OTHER,

        15  BUT IT'S CERTAINLY NOT PART OF OPERATING SYSTEM BY

        16  DEFINITION BECAUSE THEY HAVE INCLUDED IT.

        17  Q.   DOES THAT TEXT EDITOR YOU'RE TALKING ABOUT HAVE ANY

        18  SHARED CODE?

        19  A.   IT MAY USE CODE WITH--IT ALMOST CERTAINLY USES CODE

        20  THAT OTHER PARTS OF THE OPERATING SYSTEM USE.  I WOULD BE

        21  SURPRISED IF ANY OF ITS CODE IS SHARED BECAUSE I DO NOT

        22  BELIEVE IT PROVIDES API'S TO WHICH DEVELOPERS CAN WRITE.

        23  Q.   WHEN YOU SAY YOU WOULD BE SURPRISED IF ANY OF ITS

        24  CODE IS SHARED, DO YOU MEAN SHARED--SHARED WITH WHAT?

        25  A.   WELL, LET ME BE CLEAR.  I THINK--THIS, OF COURSE, IS

                                                           45

         1  ONE OF THE TECHNICAL REASONS THIS CASE HAS BEEN DIFFICULT.

         2  WHEN YOU SAY "IT," WHEN I SEE THE TEXT EDITOR, I TURN ON

         3  THE COMPUTER, A WINDOW OPENS, AND IT HAS CERTAIN

         4  CAPABILITIES.  I DON'T KNOW WHETHER THAT IS JUST A LITTLE

         5  PROGRAM THAT IS SELF-CONTAINED AND RUNS ON TOP OF THE

         6  OPERATING SYSTEM OR WHETHER IT'S A REALLY SMALL PROGRAM

         7  THAT CALLS OTHER FUNCTIONALITY IN THE OPERATING SYSTEM.

         8           I'M PRETTY SURE THAT THE NOTE PAD--THAT YOU CAN

         9  REMOVE NOTE PAD FROM THE OPERATING SYSTEM WITHOUT

        10  DISABLING FUNCTIONALITY BECAUSE I'M PRETTY SURE YOU CAN

        11  REMOVE AT LEAST SOME LITTLE PIECE OF CODE THAT CALLS THE

        12  OTHER PARTS OF THE SYSTEM.

        13           I DON'T THINK THAT LITTLE PIECE OF CODE EXPOSES

        14  API'S, BUT, YOU KNOW, IN--AS I UNDERSTAND IT, IN A

        15  WELL-DESIGNED SYSTEM, YOU TRY NOT TO DO THE SAME THING

        16  TWICE.  I DON'T THINK--I THINK THERE IS ONE PIECE OF CODE

        17  THAT SHOWS THAT WINDOW--THIS IS NOTE PAD--BUT WHAT IT USES

        18  AND HOW IT DOES ITS JOB I HAVE NO WAY OF KNOWING.

        19  Q.   MY QUESTION IS:  HAVE YOU LOOKED AT THAT IN

        20  CONNECTION WITH THIS CASE?  I KNOW YOU CAN'T KNOW IT JUST

        21  BY LOOKING AT THE SCREEN.

        22  A.   HAVE I LOOKED AT THE STRUCTURE OF THE NOTE PAD?  NO.

        23  Q.   NO.  HAVE YOU LOOKED AT THE STRUCTURE OF THE

        24  OPERATING SYSTEM TO SEE WHAT PARTS OF THE OPERATING SYSTEM

        25  HAVE WHAT YOU CALL "SHARED CODE" AND WHAT PARTS DON'T.
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         1  A.   WELL, NO.  I DON'T SEE WHY A BROAD INQUIRY LIKE THAT

         2  IS RELEVANT; NOR, FOR REASONS WE CAN TALK ABOUT, DO I

         3  THINK THAT'S A WELL-POSED QUESTION.

         4           MR. BOIES:  I WILL PASS, YOUR HONOR, BUT I GET A

         5  POINT FOR THAT.

         6  BY MR. BOIES:

         7  Q.   LET ME GO BACK TO YOUR CONCLUSION FROM PARAGRAPH 393,

         8  WHERE YOU'RE TALKING ABOUT PRE-INSTALLATION OF SOFTWARE,

         9  AND YOU MEAN BY OEM'S--RIGHT?--HERE.

        10  A.   NO.  THE LANGUAGE MEANS WHAT IT MEANS.  IT MEANS

        11  PRE-INSTALLATION BY MICROSOFT.

        12  Q.   WELL, MICROSOFT DOESN'T INSTALL ANYTHING ON THE

        13  DESKTOP, DOES IT, SIR, ITSELF?

        14  A.   CERTAINLY.  IT PUT THE APPLET--THE ONLINE SERVICES

        15  FOLDER IS PART OF THE DESKTOP; THAT SHIPS WITH WINDOWS.

        16  THERE ARE ISSUES WITH THE CHANNEL BAR BEFORE.

        17           AND THAT WAS WHAT I WAS REFERRING TO.  YOU'RE

        18  RIGHT.  MICROSOFT DOES NOT PHYSICALLY LOAD SOFTWARE ONTO

        19  THE COMPUTER.  IT DOES, HOWEVER, PUT ATTRIBUTES,

        20  FUNCTIONS, ICONS ON THE DESKTOP ON WHAT GOES AS WINDOWS.

        21  Q.   AND THEN ALL OF THAT IS INSTALLED BY THE OEM'S.  THAT

        22  IS, WHATEVER GETS ON THE PC THAT GOES OUT IS INSTALLED BY

        23  THE OEM'S, SOME OF WHICH THEY'RE GOING TO GET FROM

        24  MICROSOFT; SOME, TO THE EXTENT MICROSOFT PERMITS IT, THEY

        25  WILL GET FROM SOMEBODY ELSE; CORRECT?
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         1  A.   I WASN'T AWARE THAT MICROSOFT TOLD THEM THEY COULDN'T

         2  LOAD OTHER THINGS.  THEY MAY GET THINGS FROM OTHER PEOPLE,

         3  YES.

         4  Q.   YOU'RE NOT AWARE OF ANY CIRCUMSTANCES WHERE THEY'RE

         5  LIMITED AS TO WHAT THEY COULD LOAD?  IS THAT YOUR

         6  TESTIMONY?

         7  A.   THEY'RE NOT LIMITED AS TO WHAT THEY COULD PUT ON THE

         8  DESKTOP.  THERE IS A LONG SET OF ISSUES ABOUT THE "WINDOWS

         9  EXPERIENCE" AND THE FIRST TIME THE COMPUTER IS TURNED ON,

        10  BUT I'M UNAWARE OF ANY RESTRICTIONS AS TO THE NATURE OF

        11  THE PROGRAMS THAT OEM'S CAN PROVIDE.  THERE ARE ISSUES

        12  ABOUT THE WAYS THEY CAN BE PROVIDED.

        13  Q.   AND BY THE WAYS THEY CAN BE PROVIDED, YOU MEAN HOW

        14  THEY CAN APPEAR TO THE USER?

        15  A.   SIZE OF THE ICON AND SO FORTH, THAT'S CORRECT.

        16  Q.   THE SIZE OF THE ICON AND WHEN, IF AT ALL, THEY CAN

        17  APPEAR IN THE BOOTUP SEQUENCE?  YOU'RE AWARE OF THAT?

        18  A.   THERE ARE ISSUES ABOUT WHETHER--ABOUT WHAT CAN APPEAR

        19  BEFORE THE SCREEN--THE DESKTOP, AS IT'S DESCRIBED HERE, IS

        20  FIRST SEEN BY THE USER, THAT'S CORRECT.

        21  Q.   OKAY.  LET ME COME TO THE SCREEN RESTRICTIONS, BUT I

        22  WOULD LIKE TO JUST TRY TO FINISH THIS POINT IF I CAN.

        23           YOU UNDERSTAND THAT WHEN YOU TALK ABOUT

        24  PRE-INSTALLATION OF SOFTWARE, YOU'RE TALKING ABOUT

        25  MICROSOFT PUTTING TOGETHER A PACKAGE OF SOFTWARE THAT IS
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         1  THEN TRANSMITTED TO THE OEM'S WHO THEN PUT IT ON PC'S?

         2  A.   CORRECT.

         3  Q.   OKAY.  AND WOULD YOU AGREE THAT THE OEM'S WERE VIEWED

         4  BY MICROSOFT AS A VERY IMPORTANT CHANNEL FOR DISTRIBUTING

         5  MICROSOFT'S BROWSER?

         6  A.   WELL, I THINK I HAVE ANSWERED THAT.  SINCE THE

         7  BROWSER WAS PART OF THE OPERATING SYSTEM AND MICROSOFT

         8  DISTRIBUTES ITS OPERATING SYSTEM THROUGH THE OEM'S, OF

         9  COURSE.

        10  Q.   AND WOULD YOU AGREE THAT MICROSOFT CONCLUDED THAT THE

        11  ABILITY TO DISTRIBUTE ITS BROWSER AS PART OF THE OPERATING

        12  SYSTEM THROUGH THE OEM'S WAS THE NUMBER ONE REASON WHY

        13  MICROSOFT EXPECTED PEOPLE TO SWITCH TO IE?

        14  A.   WELL, I'M UNAWARE OF ANY CORPORATE EXPECTATION, AND

        15  I'M UNAWARE OF THAT POSITION HAVING BEEN TAKEN, BUT I

        16  EXPECT YOU HAVE A DOCUMENT FOR ME.  I WILL BE HAPPY TO

        17  CONSIDER IT.

        18  Q.   I DO.

        19           MR. BOIES:  I WOULD ASK THAT THE WITNESS BE SHOWN

        20  GOVERNMENT EXHIBIT 233 THAT'S ALREADY IN EVIDENCE.  AND I

        21  AM PARTICULARLY INTERESTED IN PAGE 655.  THIS IS A MAY 27,

        22  1998, OEM MARKETING REVIEW.

        23  BY MR. BOIES:

        24  Q.   LET ME ASK YOU FIRST WHETHER YOU HAVE SEEN THIS

        25  BEFORE.
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         1  A.   LET ME TAKE A MINUTE TO GO THROUGH IT.

         2           (WITNESS REVIEWS DOCUMENT.)

         3  A.   I CAN'T BE CERTAIN, MR. BOIES, BUT IT LOOKS FAMILIAR.

         4  Q.   LET ME ASK YOU TO LOOK AT PAGE 655.

         5  A.   SORRY, BUT IT'S THE BATES NUMBER?  IS THAT WHAT YOU

         6  MEAN?  IT'S THE THIRD PAGE?  IS THAT CORRECT?

         7  Q.   IT'S THE ONE IN THE BOTTOM RIGHT-HAND CORNER THAT

         8  BEARS THE NUMBER 0125655.

         9  A.   YES, I HAVE IT.

        10  Q.   AND IT SAYS THERE, QUOTE, IT CAME WITH MY COMPUTER,

        11  CLOSED QUOTE, IS THE NUMBER ONE REASON PEOPLE SWITCHED TO

        12  IE.

        13           DO YOU SEE THAT?

        14  A.   I SEE THAT.

        15  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        16  A.   I DON'T KNOW THE STUDY ON WHICH THAT'S BASED, SO I

        17  CAN'T SAY WHETHER OR NOT THAT'S CONSISTENT WITH MY

        18  UNDERSTANDING.

        19  Q.   THE NEXT PARAGRAPH SAYS, "USERS FOLLOW OEM'S LEAD

        20  ONTO THE INTERNET."

        21           DO YOU SEE THAT?

        22  A.   I SEE IT.

        23  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        24  A.   I DON'T KNOW WHAT THAT MEANS, WHETHER THEY TAKE

        25  DIRECTIONS FROM THE OEM'S AS TO HOW TO GET THERE OR THEY
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         1  USE THE INTERNET CAPABILITY PROVIDED BY OEM'S.  I DON'T

         2  KNOW HOW TO INTERPRET THAT SENTENCE.

         3  Q.   HAVE YOU FINISHED?

         4  A.   YES.

         5  Q.   THE NEXT PARAGRAPH SAYS, "CONCLUSION:  OEM'S ARE THE

         6  BEST VEHICLE TO GAIN BROWSER SHARE."

         7           DO YOU SEE THAT?

         8  A.   I SEE IT.

         9  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        10  A.   I STILL DON'T KNOW WHAT IT MEANS BECAUSE--I DON'T

        11  KNOW WHAT IT MEANS BECAUSE OEM'S ARE SHIPPING MICROSOFT

        12  WINDOWS, THE BROWSERS IS PART OF WINDOWS.  THE ISSUE, OF

        13  COURSE, IS USAGE AS MUCH AS DISTRIBUTION, SO I DON'T KNOW

        14  HOW OEM'S AFFECT USAGE, SO I DON'T KNOW WHAT COULD BE

        15  MEANT BY THIS SENTENCE, SO I CAN'T TELL YOU WHETHER IT'S

        16  CONSISTENT WITH MY UNDERSTANDING.  I DON'T KNOW HOW THEY

        17  WOULD USE THIS VEHICLE.

        18  Q.   ALL RIGHT, SIR.  LET ME ASK YOU TO LOOK AT SOMETHING

        19  FROM MR. MYHRVOLD'S DEPOSITION.

        20           DID YOU READ MR. MYHRVOLD'S SO-CALLED CID

        21  DEPOSITION, SIR?

        22  A.   IS THIS NATHAN OR CAMERON?

        23  Q.   CAMERON, I'M SORRY.

        24  A.   CID DEPOSITION?

        25  Q.   YES.
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         1           YOU REFER TO CERTAIN CID DEPOSITIONS IN YOUR

         2  DIRECT TESTIMONY, DO YOU NOT, SIR?

         3  A.   YEAH, BUT TO BE--TO BE HONEST WITH YOU, INDICATING

         4  THE PROPER PARTICULAR DEPOSITION WAS SOMETHING THAT I

         5  ALLOWED NERA STAFF TO DO.  I DON'T KNOW IF I HAVE READ

         6  THIS.  I DON'T BELIEVE I HAVE READ THIS.

         7  Q.   WHO SELECTED THE DEPOSITIONS YOU READ?

         8  A.   I SELECTED THE DEPOSITIONS I READ.  I KNOW THIS IS

         9  SITTING IN MY HOME OFFICE AS PART OF A LARGE PILE OF

        10  PAPER.  I JUST DON'T KNOW WHETHER I HAVE MANAGED TO GET

        11  THROUGH IT.

        12  Q.   AND HOW DID YOU DETERMINE WHETHER TO READ, FOR

        13  EXAMPLE, THIS DEPOSITION OR SOME OTHER DEPOSITION, OR THE

        14  DEPOSITION OF YOUR TECHNICAL COLLEAGUE FROM MIT WHOSE NAME

        15  I SOMETIMES MISPRONOUNCE?

        16  A.   I ASKED PEOPLE FROM NERA WHAT ISSUES WERE DISCUSSED

        17  IN VARIOUS DEPOSITIONS AND WHICH THEY RECOMMENDED I READ,

        18  AND I DON'T REMEMBER THE CONVERSATION ABOUT THIS ONE.

        19  Q.   OKAY.  LET ME ASK TO YOU LOOK AT PAGE 43, LINES 8

        20  THROUGH 18, (READING):

        21                "QUESTION:  WHAT ARE ALL THE METHODS THROUGH

        22           WHICH MICROSOFT DISTRIBUTES IE 4?

        23                ANSWER:  I DON'T KNOW IF I CAN TELL YOU ALL,

        24           BUT WE CERTAINLY DISTRIBUTE IT THROUGH THE OEM

        25           CHANNEL, THROUGH THE RETAIL CHANNEL, THROUGH OUR
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         1           OWN PRODUCTS, THROUGH ISP'S AND THROUGH OUR WEB

         2           SITE.

         3                QUESTION:  COULD YOU DESCRIBE THE RELATIVE

         4           IMPORTANCE OF EACH CHANNEL, IF YOU KNOW.

         5                ANSWER:  I BELIEVE THE ISP CHANNEL AND THE

         6           OEM CHANNEL ARE THE TWO MOST IMPORTANT CHANNELS

         7           FOR DISTRIBUTION."

         8           IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF HOW

         9  MICROSOFT DISTRIBUTES IE AND WHAT THE MOST IMPORTANT

        10  CHANNELS, THE TWO MOST IMPORTANT CHANNELS, FOR IE

        11  DISTRIBUTION ARE?

        12  A.   THAT'S CONSISTENT WITH MY UNDERSTANDING.

        13           JUST FOR THE SAKE OF CLARITY, YOUR PREVIOUS

        14  TESTIMONY--YOUR PREVIOUS QUESTION, RATHER, DEALT WITH

        15  SHARE WHICH IS NORMALLY SHARE OF USE AND NOT SHARE OF

        16  DISTRIBUTION.  BUT THIS IS CERTAINLY CONSISTENT WITH MY

        17  UNDERSTANDING ABOUT DISTRIBUTION.

        18  Q.   NOW, WHEN YOU SAY THAT SHARE IS USUALLY SHARE OF USE,

        19  NOT DISTRIBUTION--IS THAT WHAT YOU SAID?

        20  A.   I WAS JUST DRAWING A DISTINCTION BETWEEN THE PREVIOUS

        21  DISCUSSION WHICH WAS ABOUT, WHEN THEY SAY "BROWSER SHARE,"

        22  I INTERPRET THAT TO MEAN SHARE OF USE, AND THIS IS ABOUT

        23  DISTRIBUTION.

        24  Q.   MR. MYHRVOLD IS TALKING ABOUT DISTRIBUTION.

        25  A.   RIGHT.  AND THE REASON I DRAW THE DISTINCTION IS I
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         1  HAVE NO PROBLEM WITH THE CHARACTERIZATION THAT THE OEM

         2  CHANNEL IS AN IMPORTANT DISTRIBUTION.  THE DOCUMENT YOU

         3  ASKED ME TO TALK ABOUT A MINUTE AGO AND THE QUESTION YOU

         4  ASKED, WAS IT CONSISTENT WITH MY UNDERSTANDING THAT OEM'S

         5  WERE AN IMPORTANT ROUTE TO GET BROWSER SHARE.  I TOOK THAT

         6  TO MEAN SHARE OF USE, AND I WASN'T QUITE SURE WHAT OEM'S

         7  WERE GOING TO DO SINCE, OBVIOUSLY, PEOPLE ARE FREE NOT TO

         8  USE THE BROWSER THAT COMES WITH THE COMPUTER, AS MILLIONS

         9  DID WITH REGARD TO IE 1 AND IE 2.

        10  Q.   NOW, WHEN IT SAYS OEM'S ARE THE BEST VEHICLE TO GAIN

        11  BROWSER SHARE, THAT DOESN'T SAY "SHARE OF USE" OR "SHARE

        12  OF DISTRIBUTION."  IT JUST SAYS "BROWSER SHARE"; IS THAT

        13  RIGHT?

        14  A.   I HAVEN'T HEARD ANY DOCUMENT--I HAVEN'T SEEN ANY

        15  DOCUMENT BY ANYBODY OR ANY DISCUSSION BY ANYBODY THAT USED

        16  "SHARE" TO MEAN "SHARE OF DISTRIBUTION," OR IN ANY

        17  INDUSTRY.  SO, I ASSUME IT HAS TO DO WITH USE OR USAGE OR

        18  SOMETHING RELATED TO CONSUMER BEHAVIOR, NOT JUST NUMBER OF

        19  COPIES OUT THERE.

        20  Q.   AS YOU USED THE TERMS, IS "SHARE OF USE" DIFFERENT

        21  THAN THE "SHARE OF USAGE," OR ARE THEY THE SAME THING?

        22  A.   THEY'RE DIFFERENT.  I DISCUSSED THAT AT SOME LENGTH

        23  IN MY DIRECT TESTIMONY.  IT HAS TO DO WITH THE DIFFERENCE

        24  BETWEEN THE NUMBER OF USERS AND THE INTENSITY OF USE.

        25  Q.   NOW, HAVE YOU--AND USING YOUR TERMS, THE WAY YOU USED
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         1  THOSE TERMS, HAVE YOU SEEN EVIDENCE THAT INDICATES

         2  MICROSOFT BELIEVED THAT OEM'S WERE THE BEST VEHICLE TO

         3  GAIN BROWSER SHARE EITHER IN TERMS OF USE OR USAGE?

         4  A.   APART FROM THIS, NO.  YOU'VE TOLD ME--YOU HAVE SHOWN

         5  ME THIS DEPOSITION, AND I HAVE NO QUARREL WITH IT, THAT

         6  THEY'RE AN IMPORTANT DISTRIBUTION DEVICE.  DISTRIBUTION

         7  IS, OBVIOUSLY, AN INPUT INTO USE, BUT IT'S ANOTHER STEP TO

         8  GO FROM DISTRIBUTION TO USE; QUITE AN IMPORTANT STEP.

         9  Q.   YES, AND JUST FOCUSING ON THAT IMPORTANT STEP FOR A

        10  MINUTE, YOU TALK A LOT ABOUT IN YOUR DIRECT TESTIMONY

        11  ABOUT NETSCAPE DISTRIBUTING 100 MILLION OR 150 MILLION

        12  COPIES OF ITS WEB-BROWSING SOFTWARE; RIGHT?

        13  A.   I THINK THE NUMBER WAS 108 MILLION FOR 1997, AND I

        14  THINK THE AMBITION WAS 150 FOR 1998, MAYBE MORE.  I DON'T

        15  RECALL THE 1998 NUMBER PRECISELY.

        16  Q.   NOW, THAT'S DISTRIBUTION, NOT USE OR USAGE; CORRECT,

        17  SIR?

        18  A.   OH, ABSOLUTELY RIGHT.  CONSUMERS HAVE TO CHOOSE TO

        19  USE IT.

        20  Q.   AND IS THE DISTRIBUTION THAT COMES THROUGH MAILING

        21  OUT 100 OR 150,000 COPIES OF BROWSER SOFTWARE, AS YOU

        22  DESCRIBE IT, COMPARABLE TO THE DISTRIBUTION THAT COMES

        23  THROUGH OEM'S, ACCORDING TO YOUR UNDERSTANDING?

        24  A.   COMPARABLE IN THE SENSE THAT SOFTWARE VENDORS CHOOSE

        25  TO USE MULTIPLE CHANNELS.  NETSCAPE DOES, IN FACT, APPEAR
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         1  ON FREE CD'S THAT ARE MAILED TO PEOPLE.

         2           I ASSUME THAT IF PROFIT-MAXIMIZING FIRMS USE A

         3  CHANNEL OF DISTRIBUTION THAT IT MUST BE--THAT USED TWO

         4  CHANNELS, THERE MUST BE SOME COMPARABILITY BETWEEN THEM OR

         5  THEY WOULD DROP ONE OR THE OTHER.

         6  Q.   THAT'S YOUR ASSUMPTION, SIR?

         7  A.   THAT'S SORT OF A BASIC IMPLICATION OF ECONOMICS, THAT

         8  UNLESS THEY'RE BEHAVING IRRATIONALLY, THEY MUST FIND IT

         9  PROFITABLE TO DO IT.  AND IF THEY'RE USING A CHANNEL, IT

        10  IS, AGAIN--UNLESS YOU CAN TELL ME THAT THEY'RE THROWING

        11  AWAY PROFITS, THEY DO IT BECAUSE IT HAS RETURNS.

        12  Q.   WELL, YOU SAID SOMETHING DIFFERENT IN A PRIOR ANSWER.

        13  YOU SAID THAT IF THEY USED IT, THEY MUST THINK IT'S

        14  COMPARABLE.

        15  A.   COMPARABLE IN THE SENSE THAT YOU CAN COMPARE THE

        16  RETURNS, AND THEY MUST--THEY MUST BE--IF THERE IS GREAT

        17  DISPARITY, YOU WOULDN'T USE THEM BOTH.

        18  Q.   WELL, DOES NETSCAPE HAVE THE OPTION OF USING THE OEM

        19  CHANNEL THE WAY MICROSOFT USED THE OEM CHANNEL?

        20  A.   NETSCAPE HAS THE OPTION OF CONTRACTING WITH OEM'S, AS

        21  IT HAS DONE FOR MANY YEARS, TO PUT ITS BROWSER ON THE

        22  DESKTOP SO THAT WHEN THE USER TURNS ON THE COMPUTER, HE OR

        23  SHE SEES A NETSCAPE ICON ON THE DESKTOP AND, INDEED,

        24  PERHAPS THAT NETSCAPE IS A DESIGNATED DEFAULT BROWSER.

        25  NETSCAPE HAS DONE THAT FOR A LONG TIME AND CAN CONTINUE TO
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         1  DO IT AND IS DOING IT.

         2  Q.   NOW, WHEN YOU SAY--

         3  A.   IT'S NOT DOING IT THE SAME WAY, OBVIOUSLY, BECAUSE IT

         4  IS NOT SELLING AN OPERATING SYSTEM.

         5  Q.   NOW, WHEN YOU SAY NETSCAPE HAS DONE IT, LET'S TAKE

         6  1998, SIR.  WHAT PERCENTAGE OF OEM-SHIPPED PC'S CAME WITH

         7  NAVIGATOR ON THE DESKTOP, AS YOU DESCRIBE IT?

         8  A.   WELL, TO BE CLEAR, THE QUESTION IS REALLY ONLY

         9  RELEVANT FOR THOSE SOLD TO THE HOME.  I MEAN, I BOUGHT A

        10  PC IN 1998, AND IT CAME ON THE DESKTOP--IT CAME WITH

        11  NAVIGATOR ON THE DESKTOP, BUT THAT'S, I THINK, BECAUSE MIT

        12  PUT IT THERE, NOT BECAUSE IT CAME FROM THE OEM THAT WAY,

        13  ALTHOUGH I CAN'T KNOW THAT FOR SURE, BUT I DON'T KNOW THE

        14  PERCENTAGE.

        15  Q.   YOU HAVE DONE A STUDY HERE; RIGHT?  I MEAN, YOU'RE

        16  NOT JUST RELYING ON WHAT YOU KNOW FROM YOUR MIT WORK.  YOU

        17  DID A STUDY OF THIS INDUSTRY TO TESTIFY IN THIS CASE?

        18  A.   THAT'S CORRECT, BUT I HAVE NOT ANSWERED THAT SPECIFIC

        19  QUESTION.  IT IS MY UNDERSTANDING THAT NETSCAPE IS

        20  PERFECTLY FREE TO ENTER INTO THOSE CONTRACTS.  IF NETSCAPE

        21  DID NOT USE THAT CHANNEL AS INTENSIVELY IN 1998 AS IT DID

        22  IN THE PAST AND USED OTHER CHANNELS, IT MUST HAVE FOUND IT

        23  PROFITABLE TO USE OTHER CHANNELS AS OPPOSED TO THE OEM

        24  CHANNEL ON WHICH IT HAD RELIED IN THE PAST.

        25           SO, I HAVE NOT TRIED TO APPORTION OUT ITS

                                                           57

         1  DISTRIBUTION AMONG THE VARIOUS CHANNELS IT CHOSE TO USE.

         2  Q.   DO I UNDERSTAND YOUR UNDERSTANDING TO BE THAT IF

         3  NETSCAPE DIDN'T USE THE OEM CHANNEL VERY MUCH IN 1998, IT

         4  WAS SIMPLY BECAUSE IT THOUGHT OTHER CHANNELS WERE A BETTER

         5  WAY TO GO ABOUT DISTRIBUTING ITS BROWSER?  IS THAT WHAT

         6  YOU'RE SAYING?

         7  A.   YES, THERE WAS NO CONTRACTUAL BAR PREVENTING THEM

         8  FROM USING IT.  THEY MUST HAVE FOUND OTHER CHANNELS MORE

         9  EFFECTIVE.

        10  Q.   NOW, JUST TO BE SURE THAT I HAVE GOT YOUR BEST

        11  UNDERSTANDING, DO YOU HAVE ANY ESTIMATE AT ALL AS TO WHAT

        12  PERCENTAGE OF PC'S INCLUDED NAVIGATOR ON THE DESKTOP AS

        13  THEY WERE SHIPPED FROM OEM'S IN 1998?

        14  A.   NO.  IN RESPONSE TO A DISCUSSION OF THIS ISSUE BY

        15  PROFESSOR FISHER, IT WAS NOT ONE I LOOKED AT ORIGINALLY.

        16  I ASKED PEOPLE AT NERA TO SEE WHAT WAS HAPPENING NOW, AND

        17  I HAVE AN UNDERSTANDING WHAT'S HAPPENING NOW.  WE HAVE NOT

        18  INVESTIGATED THIS QUESTION FOR THE WHOLE CALENDAR 1998.

        19  Q.   WELL, LET'S JUST TAKE THE SECOND HALF OF 1998.  DO

        20  YOU HAVE AN ESTIMATE FOR THAT?

        21  A.   THAT WOULD BE A DETAIL--A COMPLEX STUDY.  WE HAVE NOT

        22  DONE IT.  WE HAVE DONE A BOUND ON WHAT IS BEING SHIPPED

        23  NOW.

        24  Q.   BY NOW--WHAT DO YOU MEAN BY "NOW"?  YOU MEAN JANUARY

        25  OF 1999?
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         1  A.   WE ASKED WHAT MODELS NETSCAPE IS AVAILABLE ON IN THE

         2  RETAIL CHANNEL TODAY.  THAT SEEMED LIKE A RELEVANT

         3  QUESTION.  IF THEY'RE NOT--IF IT WAS AVAILABLE ON FEWER

         4  COMPUTERS EARLIER, THAT MAY BE OF SOME INTEREST, BUT THIS

         5  IS A QUESTION THAT COULD BE READILY ANSWERED, AND WE DID

         6  SEEK TO ANSWER IT.

         7  Q.   WELL, WAS IT A RELEVANT QUESTION TO YOU WHEN YOU WERE

         8  PREPARING YOUR DIRECT TESTIMONY, SIR?

         9  A.   SORRY?  WAS WHAT RELEVANT?

        10  Q.   THE NUMBER OF OEM'S THAT WERE SHIPPING NAVIGATOR ON

        11  THE DESKTOP.

        12  A.   NO.  THE QUESTION THAT WAS RELEVANT ON WHICH I

        13  ADDRESSED AT GREAT LENGTH IS WHETHER NETSCAPE HAD BEEN

        14  FORECLOSED FROM DISTRIBUTING COPIES OF ITS SOFTWARE AND

        15  WHETHER IT HAD BEEN FORECLOSED, IN ANY MEANINGFUL SENSE,

        16  FROM THE USE OF THE WINDOWS DESKTOP.  I ANSWERED THAT

        17  QUESTION AT SOME LENGTH.

        18           I DIDN'T, THEN, INQUIRE INTO NETSCAPE'S MARKETING

        19  STRATEGY AS TO HOW IT CHOSE TO USE THE MANY OPTIONS IT HAD

        20  AVAILABLE TO IT.  THAT DIDN'T SEEM RELEVANT.  THE QUESTION

        21  WAS, "COULD IT DISTRIBUTE AND DID IT DISTRIBUTE," NOT "HOW

        22  DID IT CHOOSE TO DISTRIBUTE."

        23  Q.   AND WERE YOU AWARE OF ANY EVIDENCE OF ANY LIMITATIONS

        24  ON THE ABILITY OF NETSCAPE TO DISTRIBUTE ITS BROWSER

        25  THROUGH OEM'S?

                                                           59

         1  A.   I WAS AWARE THAT THERE IS OEM TESTIMONY THAT SAYS

         2  WHEN IE IS A VERY GOOD PRODUCT AND IS AVAILABLE, WE ARE

         3  LESS INTERESTED IN DISTRIBUTING NETSCAPE.

         4           AS I SAY, THE LACK OF INTEREST IS CERTAINLY A

         5  CONSEQUENCE OF COMPETITION AND OF THE WIDE AVAILABILITY OF

         6  IE.

         7  Q.   ARE YOU AWARE OF ANYTHING OTHER THAN SIMPLY NORMAL

         8  COMPETITION AND THE WIDE AVAILABILITY OF IE THAT AFFECTS

         9  THE ABILITY OF NETSCAPE TO DISTRIBUTE ITS BROWSER THROUGH

        10  OEM'S?

        11           AND IF I COULD, I WOULD ASK YOU TO START WITH

        12  EITHER A YES OR A NO OR I DON'T KNOW, AND THEN YOU CAN

        13  EXPLAIN AS MUCH AS YOU THINK YOU HAVE TO.

        14  A.   AS I UNDERSTAND YOUR QUESTION, AND YOU MAY BE

        15  POINTING TO SOMETHING THAT I'M JUST NOT SIMPLY PICKING UP.

        16  THE ANSWER IS NO, I'M NOT.

        17  Q.   ALL RIGHT.  HAVE YOU INVESTIGATED THE EXTENT TO WHICH

        18  NETSCAPE'S MARKET SHARE OF BROWSERS DECLINED?

        19  A.   WE ARE NOT GOING TO QUIBBLE OVER MARKET SHARE, ARE

        20  WE?  WE ARE JUST GOING TO BE TALKING ABOUT SHARE BROWSER

        21  USAGE OR SHARE OF BROWSER USE?

        22  Q.   MICROSOFT CALLS IT "MARKET SHARE" IN ITS INTERNAL

        23  DOCUMENTS; RIGHT, SIR?

        24  A.   PEOPLE USE "MARKET" IN INTERNAL DOCUMENTS TO MEAN A

        25  LOT OF THINGS.  I DON'T WANT TO ACCEPT THE PROPOSITION
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         1  THAT THEY MEAN AN ANTITRUST MARKET.

         2  Q.   LET'S SAY WE ARE USING THE TERM "BROWSER MARKET

         3  SHARE" THE WAY MICROSOFT USES IT IN ITS INTERNAL

         4  DOCUMENTS.

         5  A.   FINE.

         6  Q.   OKAY?  NOW, USING "BROWSER MARKET SHARE" IN THAT

         7  SENSE, HAVE YOU DONE A STUDY TO DETERMINE WHETHER OR NOT

         8  NETSCAPE'S MARKET SHARE HAS DECLINED?

         9  A.   I HAVE LOOKED AT A NUMBER OF SOURCES OF DATA THAT

        10  BEAR ON THAT QUESTION.  THEY ALL HAVE THE IMPLICATION THAT

        11  NETSCAPE'S SHARE HAS DECLINED.

        12  Q.   OKAY.  NOW, ONE OF THE THINGS THAT YOU DO IN YOUR

        13  EXPERT REPORT IS YOU ASSERT THAT NETSCAPE'S BROWSER SHARE

        14  HAS ONLY DECLINED ABOUT FIVE PERCENT; CORRECT?

        15  A.   DEPENDS ON WHERE YOU'RE MEASURING FROM.  THERE IS, AS

        16  THE REPORT DESCRIBES IN PAINFUL DETAIL, A DIFFERENCE

        17  BETWEEN THE SOURCES THAT RELY ON HIT DATA AND THE SOURCES

        18  THAT RELY ON SURVEYED DATA AND THE EXTENT TO WHICH

        19  NETSCAPE'S SHARE HAS DECLINED.

        20  Q.   BUT THE SHARE THAT YOU CHOOSE TO USE FOR YOUR CHARTS

        21  IS WHAT YOU REFER TO AS NETSCAPE'S SHARE OF WEB-BROWSING

        22  SOFTWARE IN USE; CORRECT, SIR?

        23  A.   IT'S THE MBC DATA, THAT'S CORRECT.

        24  Q.   AND LET ME PUT UP ONE OF THOSE CHARTS, THAT I DIRECT

        25  YOUR ATTENTION TO YOUR FIGURE E-4, WHICH IS ON PAGE E-15.
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         1           THE COURT:  OF HIS REPORT OR OF HIS DIRECT

         2  TESTIMONY?

         3           MR. BOIES:  I'M SORRY, HIS DIRECT TESTIMONY, YOUR

         4  HONOR.

         5           THE COURT:  E-15?

         6           MR. BOIES:  E-15, FIGURE E-4.

         7           THE WITNESS:  MINE ARE SOMEHOW NUMBERED

         8  DIFFERENTLY, BUT I COULD PROBABLY FIND IT.

         9  BY MR. BOIES:

        10  Q.   IF YOU GO TO PAGE E-15, WHICH IMMEDIATELY FOLLOWS

        11  E-14.

        12  A.   WELL, MINE HAVE--

        13           MR. UROWSKY:  MAYBE I COULD SIMPLIFY THIS.  THE

        14  EXECUTIVE SUMMARY IS NUMBERED WITH PAGES THAT BEGIN WITH

        15  "E," AND THEN WHEN THE EXECUTIVE SUMMARY IS OVER, THE

        16  REPORT BEGINS AND THEN IT STARTS OVER AGAIN WITH ONE, TWO,

        17  THREE WITHOUT AN "E" IN FRONT OF IT.

        18           THE COURT:  THANK YOU.  I GOT IT.

        19           THE WITNESS:  THANK YOU, MR. UROWSKY.  I NOW HAVE

        20  IT.

        21  BY MR. BOIES:

        22  Q.   NOW, THIS PURPORTS TO SHOW NETSCAPE'S BROWSER SHARE

        23  IN 1996, 1997, AND 1998; CORRECT, SIR?

        24  A.   RIGHT.  IT GOES THROUGH THE SECOND QUARTER OF

        25  19--BETWEEN THE SECOND QUARTER OF 1996 AND THE THIRD
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         1  QUARTER OF 1998, THAT'S CORRECT.

         2           WHAT'S MISSING AND ILLEGIBLE THERE ABOVE THE

         3  YEARS, THOSE BOXES ARE QUARTERS.  SO, AT LEAST ON MY COPY,

         4  THE LEFT-MOST ONE ABOVE 1996 SAYS "Q2," AND THE RIGHT-MOST

         5  ONE SAYS "Q3," MEANING THIRD QUARTER IN THAT INSTANCE.

         6  Q.   NOW, THIS SHOWS THAT NETSCAPE'S SHARE WENT FROM

         7  APPROXIMATELY 50 PERCENT, MAYBE A LITTLE OVER 50 PERCENT

         8  WHEN YOU START MEASURING IT UP A LITTLE BIT, THEN DOWN A

         9  LITTLE BIT, TO END AT, PERHAPS, ABOUT 45 PERCENT.

        10  A.   THEREABOUTS, YES.

        11  Q.   NOW, DO YOU THINK THAT THAT CHART RIGHT THERE IS A

        12  FAIR DESCRIPTION OF WHAT WAS HAPPENING TO NETSCAPE'S

        13  BROWSER MARKET SHARE DURING THIS PERIOD?

        14  A.   THAT CHART IS IN SUBSTANTIAL AGREEMENT WITH ALL OF

        15  THE AVAILABLE SURVEYED DATA.  IT DISAGREES WITH HIT-BASED

        16  DATA.  THE PRIMARY DIFFERENCE IS THE SURVEYED DATA SHOWS

        17  WIDESPREAD USE OF SO-CALLED OTHER BROWSERS LIKE BOOKLINK

        18  AND SPYGLASS AND MOSAIC IN THE EARLY YEARS, AND SHOWS THAT

        19  SHARE DECLINING DRAMATICALLY.

        20           IN PARTICULAR, THE SURVEYED DATA SHOWS THAT AOL

        21  CUSTOMERS AND THE CUSTOMERS OF ONLINE SERVICES USE THE

        22  BROWSING SOFTWARE PROVIDED BY THE ONLINE SERVICES.  THIS

        23  IS CONSISTENT WITH AOL TESTIMONY.  THE HIT DATA SHOWS--AND

        24  THIS IS THE DATA USED BY MICROSOFT IN THE ORDINARY COURSE

        25  OF ITS BUSINESS.  THAT'S THE SURVEY DATA ON WHICH THIS
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         1  CHART IS BASED.  THE HIT-BASED DATA HAS THE IMPLICATION

         2  THAT AOL CUSTOMERS, IN THE EARLY YEARS, WERE PRIMARILY

         3  USING NOT THE BROWSER SOFTWARE PROVIDED BY AOL, BUT

         4  NETSCAPE.  AND THAT, GIVEN ALL OF THE DIFFICULTIES

         5  ASSOCIATED WITH HIT DATA AND THE UNDERSTANDING OF AOL IN

         6  PARTICULAR THAT THAT WAS NOT THE CASE, SEEMS UNREASONABLE.

         7           SO THAT, I BELIEVE, IS THE BEST AVAILABLE

         8  ESTIMATE OF WHAT HAPPENED TO NETSCAPE'S SHARE AND IS A

         9  BETTER ESTIMATE THAN THE ALTERNATIVE PROVIDED BY THE HIT

        10  DATA.

        11           I WOULD ALSO POINT OUT FOR THE SAKE OF

        12  COMPLETENESS, I THINK, FOR THE LAST FOUR QUARTERS OR SO

        13  THE SURVEYED DATA AND THE HIT DATA AGREE VERY CLOSELY.

        14  THE MAIN DISCREPANCY IS DID NETSCAPE--IS THE QUESTION OF

        15  WHETHER NETSCAPE HAD A VERY, VERY LARGE SHARE IN THE EARLY

        16  YEARS.  THE SURVEY SAYS NO.  THE HIT DATA SAYS YES.  I

        17  BELIEVE THE SURVEY DATA ARE MORE REASONABLE IN THAT

        18  REGARD.

        19  Q.   LET ME TRY TO FOLLOW UP ON SOME OF THE THINGS YOU

        20  SAID IN THAT LAST ANSWER.

        21           FIRST, YOU SAID THAT THIS DATA WAS WHAT WAS USED

        22  BY MICROSOFT IN THE REGULAR COURSE OF ITS BUSINESS.  DID I

        23  UNDERSTAND YOU CORRECTLY?

        24  A.   THAT'S CORRECT.  THE REPORT DESCRIBES IT IN GREAT

        25  DETAIL, BUT YES.

                                                           64

         1  Q.   SO, WHAT YOU'RE TELLING ME IS THAT IT IS YOUR

         2  UNDERSTANDING THAT THE MARKET SHARE, THE BROWSER MARKET

         3  SHARE NUMBERS THAT ARE SHOWN HERE ARE CONSISTENT WITH WHAT

         4  YOU HAVE SEEN IN MICROSOFT'S INTERNAL DOCUMENTS?

         5  A.   THIS--THE--WE OBTAINED THE RAW SURVEY DATA

         6  COMMISSIONED BY MICROSOFT.  MICROSOFT MAY HAVE PROCESSED

         7  THOSE DATA SOMEWHAT DIFFERENTLY, BUT THESE ARE THE SURVEY

         8  DATA THAT MICROSOFT PAID FOR IN THE COURSE OF BUSINESS.

         9           I DON'T KNOW, FOR INSTANCE, WHETHER MICROSOFT

        10  OPERATED ON A QUARTERLY BASIS.  I THINK THEY PROBABLY

        11  OPERATED ON A MONTHLY BASIS.  WE AGGREGATED TO QUARTERS TO

        12  MAKE SURE THE SAMPLE SIZE WAS ALWAYS ADEQUATE AS IS

        13  DISCUSSED IN THE REPORT.

        14           SO, I DON'T KNOW WHETHER THESE NUMBERS APPEAR IN

        15  MICROSOFT DOCUMENTS, BUT IT'S THE SAME SOURCE DATA.

        16  Q.   WELL, DID YOU CHECK TO SEE WHAT NUMBERS MICROSOFT

        17  ACTUALLY USED IN THEIR INTERNAL DOCUMENTS?

        18  A.   NO.

        19           TO BE HONEST, I LOOKED AT THE SOURCE DATA, I WENT

        20  TO THE SOURCE OF THE SURVEY DATA, SOUGHT TO VALIDATE THE

        21  METHOD USED TO COLLECT IT, AND THEN PROCESSED IT AS I

        22  THOUGHT BEST FOR THE PURPOSES OF ANSWERING THE QUESTIONS I

        23  WAS TRYING TO ANSWER.  WHETHER MICROSOFT USED THOSE BASIC

        24  DATA IN DIFFERENT WAYS TO ANSWER DIFFERENT QUESTIONS, I

        25  DIDN'T CHECK.

                                                           65

         1  Q.   HAVE YOU READ THE DIRECT TESTIMONY IN THIS CASE?

         2  A.   YES.

         3  Q.   BOTH OF THE PLAINTIFFS' WITNESSES AND THE DEFENDANT'S

         4  WITNESSES?

         5  A.   I HAVE NOT READ THE DIRECT TESTIMONY OF THE

         6  DEFENDANT'S WITNESSES AT THIS POINT.

         7  Q.   SO, YOU DON'T KNOW WHAT THOSE TESTIMONIES SAY ABOUT

         8  NETSCAPE'S MARKET SHARE?

         9  A.   NO.  THEY MAY SAY SOMETHING DIFFERENT.  I DON'T KNOW

        10  WHAT THEY SAY ABOUT IT.

        11  Q.   YOU SAID THAT THIS CHART STARTED IN THE SECOND

        12  QUARTER OF 1996?

        13  A.   THAT'S CORRECT.

        14  Q.   DID YOU EVER MAKE ANY ESTIMATE OF WHAT NETSCAPE'S

        15  MARKET SHARE WAS IN 1995 AND THE FIRST TWO QUARTERS OF

        16  1996?

        17  A.   WELL, THE FIRST QUARTER THERE IS SECOND QUARTER 1996.

        18  THERE IS A DISCUSSION IN APPENDIX D OF WHAT DATA ARE

        19  AVAILABLE FOR 1995 AND EARLIER, AND I HAVE TO REFRESH MY

        20  RECOLLECTION, GO BACK AND LOOK AT THAT, FRANKLY, BECAUSE

        21  THE DATA ARE SKETCHIER FOR THAT EARLIER PERIOD.  WE DID

        22  LOOK AT WHAT WAS AVAILABLE.

        23  Q.   AND DID YOU EVER TRY TO MAKE AN ESTIMATE OF WHAT

        24  NETSCAPE'S MARKET SHARE WAS IN 1995 AND THE FIRST QUARTER

        25  OF 1996?

                                                           66

         1  A.   YEAH.  IT'S PRESENTED IN APPENDIX D.  I'M HAPPY TO

         2  LOOK AT IT AND DISCUSS IT WITH YOU, IF YOU WOULD LIKE.

         3  Q.   ALL RIGHT.  WHY DON'T YOU GO TO APPENDIX D AND JUST

         4  IDENTIFY THE PAGE THAT YOU'RE AT, AND THEN JUST TELL ME

         5  WHAT NETSCAPE'S MARKET SHARE WAS IN 1995.

         6  A.   THE DISCUSSION OF WHAT'S AVAILABLE PRIOR TO 1996

         7  OCCURS ON PAGES D-10 AND D-11.

         8  Q.   DEAN SCHMALENSEE, MY QUESTION IS WHETHER OR NOT YOU

         9  CAN TELL ME WHAT YOUR ESTIMATE IS OF NETSCAPE'S MARKET

        10  SHARE FOR BROWSERS IN 1995.

        11  A.   I'M SORRY, MR. BOIES, I THOUGHT YOU ASKED ME JUST A

        12  MOMENT AGO TO TELL YOU WHERE I WAS LOOKING, AND SO I WAS

        13  DOING THAT.  I WILL NOW ANSWER THE QUESTION OF THE

        14  ESTIMATE.

        15  Q.   OKAY.

        16  A.   BUT IT REQUIRES A PREFACE BECAUSE THESE DATA ARE NOT

        17  COMPARABLE TO THE DATA ON THE SCREEN.  THE NUMBERS WE WERE

        18  ABLE TO OBTAIN THAT ARE SURVEY ESTIMATES SHOW IN TABLE

        19  D-1.  THEY SHOW, AS A SHARE OF INSTALLED BASE 1990--IN

        20  1995 THAT NETSCAPE HAD A 78 PERCENT SHARE.  THEY

        21  ARE--IT'S--YEAH, THAT'S WHAT IT SAYS.

        22           THE MBC DATA USES A SOMEWHAT DIFFERENT

        23  DEFINITION.  IT'S NOT ENTIRELY CLEAR HOW THE ESTIMATES

        24  WERE PREPARED, BUT THAT'S WHAT WE HAVE FOR THAT EARLY

        25  PERIOD.
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         1  Q.   SO, IS YOUR BEST ESTIMATE THAT NETSCAPE'S SHARE OF

         2  WEB-BROWSING SOFTWARE IN USE IN 1995 WAS 78 PERCENT?

         3  A.   NO, I THINK THAT'S--YOU WANT ME--MY JUDGMENT IS

         4  THAT'S TOO HIGH AND PROBABLY UNDERESTIMATES "OTHER," BUT I

         5  HAVEN'T TRIED TO DO THAT ARCHEOLOGY.

         6  Q.   SO, YOU HAVEN'T ATTEMPTED TO FIND OUT OR MAKE AN

         7  ESTIMATE OF WHAT NETSCAPE'S MARKET SHARE WAS IN 1995?  IS

         8  THAT WHAT YOU'RE SAYING?

         9  A.   I HAVE LOOKED AT WHAT DATA WERE AVAILABLE FOR THAT

        10  PERIOD.  WE HAVEN'T FOUND ANY THAT ARE PARTICULARLY

        11  RELIABLE OR COMPARABLE TO THE LATER DATE--TO THE LATER

        12  DATA; AND WE, THUS, DID NOT ATTEMPT TO COME UP WITH A

        13  SINGLE--A SINGLE NUMBER.  THAT'S WHAT WAS AVAILABLE.  IT'S

        14  PRESENTED HERE FOR WHAT INFORMATION IT MAY HAVE.  IT'S NOT

        15  INCORPORATED INTO THE FIGURES BECAUSE IT'S NOT REALLY

        16  COMPARABLE TO THE DATA WE OBTAINED FOR LATER AND MORE

        17  IMPORTANT, I THINK, PERIODS.

        18  Q.   DID YOU GO BACK AND ATTEMPT TO FIND OUT WHETHER THERE

        19  WAS ANY MARKET SHARE DATA THAT WOULD HAVE GONE FROM 1995

        20  THROUGH 1998?

        21  A.   WELL, IF THERE IS A DATA SOURCE THAT WE MISSED THAT

        22  IS COMPARABLE TO THE SURVEY DATA, WHICH FOR THE REASONS

        23  DISCUSSED AT LENGTH IN APPENDIX D, I BELIEVE, IS MUCH MORE

        24  RELIABLE, I WOULD BE HAPPY TO KNOW ABOUT IT.  I THINK

        25  THERE MAY BE HIT DATA SEQUENCES THAT GO THROUGH THAT
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         1  PERIOD, BUT NOT SURVEY DATA THAT ARE COMPARABLE TO THE

         2  MATERIAL ON WHICH WE RELY--ON WHICH I RELIED.

         3  Q.   DID YOU CHECK TO SEE WHETHER MICROSOFT HAD ESTIMATES

         4  OF MARKET SHARE THAT WENT BACK TO 1995 AND CONTINUED FROM

         5  1995 AND 1996 AND 1997 AND 1998?

         6  A.   WE ASKED THAT QUESTION.  THE RESPONSE WE GOT WAS THE

         7  SURVEYED DATA.  THERE WAS A BREAK IN METHOD IN THIS

         8  SURVEY, WHICH IS WHY WE USED WHAT WE HAD, BUT THIS--THE

         9  QUESTION POSED TO MICROSOFT WAS WHAT IS THERE?  THE ANSWER

        10  IS DISCUSSED AT SOME LENGTH HERE.  AND YES, INDEED, THE

        11  QUESTION WAS ASKED, THE ANSWER AS DESCRIBED.

        12  Q.   NOW, YOU SAID SEVERAL TIMES THAT YOU THINK THE SURVEY

        13  DATA IS THE BEST AND MOST RELIABLE DATA; CORRECT?

        14  A.   YES.

        15  Q.   NOW, THIS SURVEY DATA PURPORTS TO TELL NOT ONLY WHAT

        16  TYPE OF BROWSER SOMEBODY IS USING, BUT ALSO HOW THE PERSON

        17  GOT THE SOFTWARE; CORRECT?

        18  A.   YES.  THAT QUESTION WAS ASKED.

        19  Q.   AND DID YOU THINK THE ANSWERS THAT CAME BACK WERE

        20  RELIABLE?

        21  A.   THAT QUESTION HAS MANY LEVELS.  THE SHORT ANSWER IS

        22  YES, RELIABLE FOR USE IN THIS PURPOSE.

        23  Q.   OKAY.  NOW, THIS WHOLE SURVEY IS BASED ON A TELEPHONE

        24  SURVEY OF APPROXIMATELY HOW MANY PEOPLE?

        25  A.   WELL, THERE ARE (SIC) A LARGE NUMBER OF PEOPLE
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         1  SURVEYED MONTHLY, MONTHLY SAMPLE.  AND IF PEOPLE DIDN'T

         2  USE A BROWSER IN THE PRECEDING TWO WEEKS, THEY'RE DROPPED.

         3  THE MONTHLY SAMPLES OF BROWSER USERS ARE AROUND 300.

         4  Q.   AROUND 300?

         5  A.   AROUND 300.  THERE IS SOME VARIATION.  WE PROVIDED

         6  ALL THE DATA, OF COURSE.

         7  Q.   DID IT REACH 300 IN ANY MONTH, SIR?

         8  A.   WAIT A MINUTE.  I'M SORRY.  NO, I THOUGHT IT DID, BUT

         9  CERTAINLY IT--CERTAINLY THE NUMBER OF PEOPLE WHO SAID "I

        10  HAVE USED THE BROWSER IN THE PRECEDING TWO WEEKS," I

        11  THOUGHT, WAS IN THE TWO TO 300 VICINITY.  I MAY HAVE

        12  CONFUSED MONTHS WITH QUARTERS, BUT I DON'T THINK SO.

        13  Q.   NOW, YOU AGGREGATED MONTHS INTO QUARTERS; IS THAT

        14  CORRECT?

        15  A.   THAT'S CORRECT.

        16  Q.   AND THAT'S BECAUSE YOU DIDN'T CONSIDER THE MONTHLY

        17  FIGURES TO BE SUFFICIENTLY RELIABLE; IS THAT CORRECT?

        18  A.   WELL, LET ME TRY TO MAKE THAT PRECISE.  IT'S TRUE,

        19  AND IT'S NOT TRUE.  FOR SOME QUESTIONS SUCH AS WHAT

        20  FRACTION OF PEOPLE OBTAINED THEIR BROWSERS FROM A

        21  PARTICULAR CHANNEL THAT WAS NOT TERRIBLY IMPORTANT,

        22  THE--OR HOW MANY IE USERS OBTAINED THEIR BROWSERS AT

        23  SCHOOL, THE NUMBERS IN A PARTICULAR MONTH WOULD BE SMALL.

        24           SO, FOR SOME QUESTIONS, AGGREGATION TO THE

        25  QUARTERLY LEVEL IMPROVED SAMPLE SIZE AND IMPROVED
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         1  RELIABILITY.  AND FOR SOME QUESTIONS LIKE THAT ONE, THE

         2  MONTHLY NUMBERS WERE JUST TOO SMALL TO USE.

         3  Q.   NOW, HOW DID THIS SURVEY SAY MICROSOFT WAS

         4  DISTRIBUTING ITS BROWSER SUCCESSFULLY IN 1996?  WHAT WAS

         5  THE MOST EFFICIENT DISTRIBUTION CHANNEL FOR MICROSOFT IN

         6  1996, ACCORDING TO THIS SURVEY?

         7  A.   WELL, I CAN'T TELL YOU MOST EFFICIENT BECAUSE THAT

         8  HAS TO DO WITH COSTS.

         9  Q.   LET ME REPHRASE IT.

        10  A.   IF YOU GIVE ME A MINUTE TO GO LOOK AT THE NUMBER, I

        11  COULD TELL YOU THE MOST USED, THE CHANNEL THROUGH WHICH

        12  THE MOST BROWSERS FLOWED.

        13  Q.   THAT'S WHAT I REALLY MEANT.

        14  A.   MAY I LOOK AT IT?

        15  Q.   CERTAINLY.

        16           THE COURT:  WHILE YOU DO THAT, WE WILL TAKE

        17  ANOTHER BRIEF RECESS.

        18           (BRIEF RECESS.)

        19           THE COURT:  YOU CAN PICK AN OPPORTUNE MOMENT WHEN

        20  YOU WANT TO QUIT FOR THE DAY.

        21           MR. BOIES:  THANKS, YOUR HONOR.

        22  BY MR. BOIES:

        23  Q.   DEAN SCHMALENSEE, DID YOU HAVE AN OPPORTUNITY TO

        24  CHECK TO SHOW WHAT YOUR FIGURE SHOWED WAS THE MOST USED

        25  DISTRIBUTION CHANNEL BY MICROSOFT IN DISTRIBUTING ITS
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         1  BROWSER IN 1996?

         2  A.   YES.  THE--AT THE END OF THE YEAR, WHICH IS THE

         3  NATURAL WAY TO LOOK AT IT, CONSUMERS REPORTED MOST

         4  FREQUENTLY THAT THEY HAD OBTAINED THEIR BROWSER BY

         5  DOWNLOAD.  THIS IS, OF COURSE, PERFECTLY CONSISTENT WITH

         6  THE FACT THAT MOST USERS WHO OBTAINED IE 1 AND IE 2 AS

         7  PART OF THE OPERATING SYSTEM DECLINED TO USE IT; AND THE

         8  FACT THAT IE 3, WHICH WAS INTRODUCED IN THE THIRD QUARTER

         9  OF 1996, RECEIVED MUCH BETTER REVIEWS THAN THE IE 1 AND

        10  TWO.  AND IT'S IN THE THIRD QUARTER--IT'S BETWEEN THE

        11  SECOND AND THIRD QUARTER--THAT THE NUMBER WHO REPORT

        12  OBTAINING THEIR BROWSERS BY DOWNLOAD GOES UP

        13  SUBSTANTIALLY.  FOR REFERENCE, I'M LOOKING AT TABLE D-15

        14  ON PAGE D-73 OF APPENDIX D.

        15  Q.   AND THE NUMBER OF--THE PERCENTAGE OF PEOPLE WHO GOT

        16  THEIR IE BY DOWNLOADING IN THE FOURTH QUARTER OF 1996 WAS

        17  WHAT, SIR?

        18  A.   THE PERCENTAGE SHOWN THERE IS 45 PERCENT.

        19  Q.   FORTY-FIVE PERCENT?

        20  A.   PERCENTAGE OF IE USERS--SORRY.  THE NUMBER THERE IS

        21  45 PERCENT OF IE USERS REPORTED IN THE FOURTH QUARTER OF

        22  1996 THAT THEY HAD OBTAINED THEIR BROWSER BY DOWNLOADING,

        23  THAT'S CORRECT.

        24  Q.   AND IN 1996, THE THIRD QUARTER, THE PERCENTAGE WAS 49

        25  PERCENT?
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         1  A.   THAT'S CORRECT.

         2  Q.   SO, THE PERCENTAGE ACTUALLY HAD GONE DOWN A LITTLE

         3  BIT?

         4  A.   YES, ALTHOUGH AS THE BOTTOM OF THE CHART INDICATES,

         5  THE NUMBER WENT UP.

         6  Q.   YES, BUT THE PERCENTAGE WENT DOWN.  THE PERCENTAGE

         7  WENT DOWN AGAIN TO 32 PERCENT IN THE FIRST QUARTER OF

         8  1997; CORRECT?

         9  A.   THAT'S CORRECT.

        10  Q.   NOW, DID YOU DO ANY KIND OF REALITY CHECK TO

        11  DETERMINE WHETHER DOWNLOAD PERCENTAGES OF 45 PERCENT AND

        12  49 PERCENT IN THE SECOND HALF OF 1996 AT ALL COMPORTED TO

        13  WHAT WAS HAPPENING WITH MICROSOFT'S BROWSER DISTRIBUTION?

        14  A.   I'M NOT SURE WHAT YOU MEAN BY "REALITY CHECK."  I

        15  JUST DESCRIBED TO YOU MY INTERPRETATION OF THE

        16  FIGURES--THE FIGURES A FEW MINUTES AGO, GIVEN THE GREAT

        17  IMPROVEMENT IN QUALITY OVER IE 1 AND IE 2 AND THE VERY LOW

        18  USAGE OF IE 1 AND IE 2, THE FACT THAT PEOPLE WOULD HAVE

        19  DOWNLOADED, AS FRIENDS OF MINE DID, DOESN'T STRIKE ME AS

        20  UNREASONABLE.  I DON'T KNOW OF AN INDEPENDENT WAY TO

        21  VERIFY VOLUME.

        22  Q.   WELL, SIR, DID MICROSOFT KEEP TRACK INTERNALLY OF

        23  WHAT PERCENTAGE OF ITS BROWSERS WERE BEING DISTRIBUTED

        24  THROUGH DOWNLOADING AND WHAT PERCENT WERE BEING

        25  DISTRIBUTED SOME OTHER WAY?
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         1  A.   DOWNLOAD, OF COURSE, ISN'T NECESSARILY FROM A

         2  MICROSOFT SITE, SO I DON'T KNOW IF IT KEPT TRACK OF ALL

         3  DOWNLOADS.  I DON'T RECALL SEEING ANY SUCH NUMBERS IN ANY

         4  CASE.

         5  Q.   DID YOU LOOK FOR THEM?

         6  A.   I USED THE SINGLE BEST DATA SOURCE I COULD FIND THAT

         7  ENABLED ME TO TRACK CHANGES OVER THIS PERIOD.  THIS IS IT.

         8  I DIDN'T DO SPOT-CHECKS ON INDIVIDUAL QUARTERS.

         9  Q.   WHAT I'M TRYING TO PROBE, DEAN SCHMALENSEE, IS

        10  WHETHER THIS IS THE SINGLE BEST SOURCE.  AND IN THAT

        11  CONNECTION, ONE OF THE THINGS I'M ASKING YOU IS WHETHER

        12  YOU EVER THOUGHT TO CHECK THE NUMBERS YOU WERE GETTING

        13  FROM WHAT YOU CALLED THE SINGLE BEST SOURCE WITH THE

        14  NUMBERS THAT MICROSOFT WAS USING AT THE TIME IN ITS

        15  BUSINESS.

        16  A.   IF MICROSOFT HAD A BETTER CONTINUOUS DATA SOURCE, I

        17  WAS UNAWARE OF IT, SO I DIDN'T SAY LET ME SEE THE OTHER

        18  DATA.  I WAS UNAWARE THAT--IF THERE EXISTS A BETTER DATA

        19  SOURCE THEY USED AND DIDN'T GIVE TO ME, I DON'T KNOW ABOUT

        20  IT.

        21  Q.   DID YOU TELL THEM THAT YOU WERE COMING UP WITH THESE

        22  NUMBERS OF 45 AND 49 PERCENT DOWNLOADING AND ASKED THEM

        23  WHETHER THAT COMPORTED WITH WHAT THEY THOUGHT AT THE TIME?

        24  A.   I DIDN'T PERSONALLY.  STAFF WORKING FOR ME MAY HAVE.

        25  I DON'T KNOW.
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         1  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 93

         2  THAT'S ALREADY IN EVIDENCE.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4  Q.   NOW, THIS IS DATED SEPTEMBER 9, 1996--THAT IS, IN THE

         5  SECOND HALF OF 1996--WHICH IS THE PERIOD THAT YOUR NUMBERS

         6  ARE RELATING TO.  AND MAYBE WE COULD BLOW UP THE TOP HALF

         7  OF THIS.

         8           AND YOU SEE WHERE IN THE SECOND SENTENCE IT SAYS,

         9  "ACCORDING TO U.S. RESEARCH, 31 PERCENT OF INTERNET USERS

        10  GOT THEIR BROWSERS FROM AN ISP OR OLS; 21 PERCENT GOT IT

        11  FOR WORK; 15 PERCENT DOWNLOADED."

        12  A.   I SEE WHERE IT SAYS THAT.  I DON'T KNOW WHAT RESEARCH

        13  HE'S REFERRING TO OR, MORE IMPORTANTLY, TO WHAT PERIOD

        14  THAT RESEARCH APPLIES.

        15  Q.   WELL, IT'S CLEAR TO YOU THAT HE'S TALKING AS OF

        16  SEPTEMBER OF 1996, IS IT NOT, SIR?

        17  A.   YES, BUT IT'S NOT CLEAR WHAT RESEARCH HE'S REFERRING

        18  TO OR WHEN IT WAS WRITTEN.  ACCORDING TO U.S. RESEARCH, I

        19  DON'T KNOW WHAT PERIOD IT APPLIES TO.  I'M NOT SURE WHAT

        20  I'M SUPPOSED TO MAKE OF THAT.

        21  Q.   AND YOU HAVEN'T SEEN THIS BEFORE?

        22  A.   I THINK I HAVE SEEN--I HAVE SEEN THIS DOCUMENT

        23  BEFORE, YES.

        24  Q.   OH, YOU HAVE SEEN IT BEFORE.  AND WHEN YOU SAW IT

        25  BEFORE, DID YOU NOTE THAT IT HAD NUMBERS THAT WERE
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         1  SOMEWHAT AT ODDS, TO SAY THE LEAST, WITH THE NUMBERS THAT

         2  YOU HAD COME UP WITH FROM WHAT YOU DESCRIBED AS YOUR

         3  SINGLE BEST DATA SOURCE?

         4  A.   I DON'T RECALL DOING THAT COMPARISON.  IT STRIKES ME

         5  AS UNLIKELY THAT HE WAS DEALING WITH THIRD-QUARTER NUMBERS

         6  AT THIS TIME, GIVEN LAGS, BUT I WOULD BE HAPPY TO SEE THE

         7  SOURCE HE WAS USING.

         8  Q.   DID YOU TRY TO FIND THAT SOURCE?

         9  A.   TO CHECK THE DOWNLOAD NUMBER FOR INTERNET EXPLORER

        10  FOR THE THIRD AND FOURTH QUARTERS OF 1996, NO, I DID NOT.

        11  Q.   OR FOR ANY OTHER PERIOD, SIR.  DID YOU TRY TO CHECK

        12  THE NUMBERS THAT YOU WERE GETTING FROM WHAT YOU CALLED THE

        13  SINGLE BEST SOURCE OF DATA FOR ANY PERIOD AT ANY TIME

        14  WHERE THE NUMBERS THAT WERE ACTUALLY BEING USED IN

        15  DOCUMENTS AT MICROSOFT CONTEMPORANEOUSLY?

        16  A.   WELL, LET'S BE CLEAR.  MICROSOFT USED THE SOURCE THAT

        17  I RELIED ON, INVESTED IN THAT DATA, PAID FOR THAT DATA FOR

        18  USE IN THE COURSE OF BUSINESS.

        19           THEY ALSO SUBSCRIBED TO VARIOUS OTHER INFORMATION

        20  SOURCES, INCLUDING IDC AND DATAQUEST AND SO FORTH, AND

        21  RELY IN A DOCUMENT LIKE THIS ON WHO KNOWS WHAT COMBINATION

        22  OF THE VARIOUS DATA SOURCES THEY HAVE AVAILABLE TO THEM.

        23           I DID NOT ATTEMPT TO--TO USE DOCUMENTS TO

        24  VALIDATE THE SURVEYED DATA.  I ATTEMPTED TO UNDERSTAND AS

        25  WELL AS I COULD THE PROPERTIES OF THE SURVEY DATA.
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         1  Q.   LET ME FOLLOW UP ON THAT.

         2           YOU UNDERSTOOD THAT MICROSOFT DURING 1995, '96,

         3  '97, PERHAPS '98, HAD A NUMBER OF DIFFERENT SOURCES OF

         4  BROWSER SHARE NUMBERS--CORRECT?--THAT IT RECEIVED.

         5  A.   I CITE SOME IN THE APPENDIX.  I CITE ONES THAT I'M

         6  AWARE OF.

         7  Q.   BUT YOU WERE AWARE THERE WERE SEVERAL SOURCES OF

         8  THOSE SHARE NUMBERS THAT MICROSOFT WAS GETTING IN THE

         9  REGULAR COURSE OF BUSINESS; CORRECT, SIR?

        10  A.   THAT'S CORRECT, YES.

        11  Q.   AND DID YOU TRY TO ASCERTAIN WHICH OF THOSE SOURCES

        12  MICROSOFT, IN THE COURSE OF ITS BUSINESS, THOUGHT WAS THE

        13  ONES--ONE OR ONES THAT WERE MOST RELIABLE TO RELY ON AND

        14  USE?  DID YOU TRY TO FIGURE OUT WHICH OF THOSE SOURCES

        15  THEY ACTUALLY USED INTERNALLY FOR COMMUNICATING ABOUT

        16  MARKET SHARE?

        17  A.   I ASSUME SINCE THEY PAID FOR THEM ALL, I ASSUMED THEY

        18  ALL HAD SOME VALUE.

        19           ONE OF THE PROBLEMS THAT WE HAD--THAT I HAD AS I

        20  LOOKED AT THIS WAS MOST OF THE OTHER COMPARABLE SOURCES

        21  WERE LESS FREQUENTLY COLLECTED.  THE SURVEY DATA WERE

        22  COLLECTED MONTHLY AND, HENCE, COULD BE USED OVER THE WHOLE

        23  PERIOD.  SOME OF THIS OTHER STUFF WAS INTERMITTENT.  AND

        24  SINCE I DON'T KNOW WHAT THIS WAS, I CAN'T MAKE THE

        25  COMPARISON.
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         1  Q.   WELL, LET ME GO BACK TO THE CHART E-4.

         2           NOW, YOU USED THIS TO ARGUE THAT NETSCAPE'S

         3  MARKET SHARE HAS HAD ONLY A SLIGHT DECLINE; IS THAT

         4  CORRECT, SIR?

         5  A.   THAT'S CORRECT.  THAT'S WHAT ALL OF THE AVAILABLE

         6  SURVEYS SHOW.

         7  Q.   YOU SAY THAT'S WHAT ALL OF THE AVAILABLE SURVEYS

         8  SHOW.

         9           IS THAT WHAT MICROSOFT'S INTERNAL DOCUMENTS

        10  SHOWED, THAT NETSCAPE HAD ONLY A SLIGHT DECLINE IN ITS

        11  MARKET SHARE?

        12  A.   WHAT I SAID WAS THE AVAILABLE SURVEYS.  THERE MAY BE

        13  MICROSOFT DOCUMENTS THAT RELIED ON NONSURVEY EVIDENCE OR

        14  POSSIBLY ON MATERIAL I HAVEN'T SEEN; I CAN'T ANSWER THAT.

        15  BUT THE STATEMENT I MADE IS CORRECT, TO THE BEST OF MY

        16  KNOWLEDGE.  ALL OF THE AVAILABLE SURVEYS SHOW A RELATIVELY

        17  SMALL DECLINE, ALTHOUGH, AGAIN, TO BE SURE, ALL OF THE

        18  DATA ARE IN ROUGH AGREEMENT FOR THE MOST RECENT QUARTERS.

        19  Q.   YES.  THEY TEND TO BE IN ROUGH AGREEMENT, DEPENDING

        20  WHAT YOU MEAN BY "ROUGH AGREEMENT," BUT THE TREND IS QUITE

        21  DIFFERENT; RIGHT, SIR?

        22  A.   HIT DATA SHOW A MORE DRAMATIC DECLINE IN SHARE.

        23  Q.   RIGHT.  AND THAT MORE DRAMATIC DECLINE IN SHARE IS

        24  INCONSISTENT WITH YOUR ARGUMENT THAT NETSCAPE'S ONLY HAD A

        25  SLIGHT DECLINE IN SHARE AND IS DOING PERFECTLY WELL;
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         1  CORRECT, SIR?

         2  A.   I DON'T KNOW--THE CHARACTERIZATION "DOING PERFECTLY

         3  WELL" IS NOT ONE THAT APPEARS IN MY TESTIMONY, BUT I WOULD

         4  SAY THAT APPENDIX D SPENDS ABOUT 30 PAGES, MAYBE MORE, ON

         5  THE RELATION BETWEEN THE HIT DATA AND THE SURVEY DATA.

         6           AND, INDEED, THE HIT DATA SHOW A MORE DRAMATIC

         7  DECLINE.

         8           THE HIT DATA ALSO SHOW IMPLAUSIBLE BEHAVIOR FOR

         9  AOL AND OTHER ONLINE SERVICES' USERS IN THE EARLY YEARS.

        10  Q.   LET ME COME TO THAT IN JUST ONE MOMENT, BUT FIRST, IF

        11  YOU HAD GONE TO THE SURVEY DATA BACK TO 1995, THAT ALSO

        12  EVEN USING THE SURVEY DATA WOULD HAVE SHOWN A MUCH SHARPER

        13  DECLINE; CORRECT, SIR?

        14  A.   THE SURVEY DATA SHOWED--THE DATA THAT WE DISCUSSED A

        15  FEW MINUTES AGO SHOWED A 78 PERCENT NETSCAPE SHARE IN

        16  1995.

        17  Q.   SO, 78 TO 50 WOULD BE A PRETTY SHARP DECLINE?

        18  A.   SEVENTY-EIGHT TO FIFTY WOULD BE A PRETTY SHARP AND,

        19  INDEED, IMPLAUSIBLE DECLINE, SUGGESTING THE TWO SOURCES

        20  AREN'T COMPARABLE.  AND SINCE THEY'RE ABOUT DIFFERENT

        21  QUESTIONS, IT'S QUITE PLAUSIBLE THAT THEY WOULD GIVE VERY

        22  DIFFERENT ANSWERS.

        23  Q.   THE ONLY WAY YOU CAN GET A LINE THAT LOOKS ANYTHING

        24  LIKE THIS IS BY CUTTING OFF 1995 AND THE FIRST QUARTER OF

        25  1996, NOT USING ANY DATA FOR THAT PERIOD, AND THEN USING
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         1  ONLY THIS ONE PARTICULAR SURVEY; CORRECT, SIR?

         2  A.   I USED A CONSISTENT SOURCE OF DATA.  IF I WERE TO

         3  HAVE USED A VERY DIFFERENT SURVEY THAT ASKED A DIFFERENT

         4  QUESTION, THERE WOULD BE A HIGHER SINGLE POINT FOR 1995.

         5  I DON'T SEE HOW THAT WOULD HAVE AFFECTED ANY OF THE

         6  CONCLUSIONS HERE.

         7           THE MAIN ISSUE, OF COURSE, IS THE SHARE OF OTHER

         8  BROWSERS, NOT MICROSOFT AND NOT NETSCAPE.  AND I'M NOT

         9  QUITE SURE WHAT RELEVANCE THAT HAS TO WHAT'S GOING ON

        10  HERE.

        11  Q.   WELL, SIR, WHAT YOU ARGUE IN YOUR PAPER IS THAT

        12  NETSCAPE'S ONLY HAD A SLIGHT DECLINE AND THAT THAT DECLINE

        13  HAPPENED, ESSENTIALLY, AFTER MICROSOFT IE 4 CAME OUT WHICH

        14  YOU SAY WAS VASTLY SUPERIOR.

        15           AND IF YOU HAD DIFFERENT DATA, THE LINE WOULDN'T

        16  FIT THAT ARGUMENT, WOULD IT, SIR?

        17  A.   WELL, IT WOULD BE A VERY DIFFICULT LINE BECAUSE BOTH

        18  THE HIT DATA AND THE SURVEY DATA HAVE ROUGHLY THE SAME

        19  PICTURE ABOUT THE USAGE OF INTERNET EXPLORER, SO THERE

        20  WOULD BE A VERY DIFFERENT STORY ABOUT THE RELATION BETWEEN

        21  NETSCAPE AND OTHER BROWSERS.

        22           AS I SAY, RIGHT, IF WE USED THE HIT DATA, WOULD

        23  SUFFER FROM CACHING PROBLEMS AND THE ADKNOWLEDGE DATA

        24  SUFFER FROM AN ODD SET OF SITES, IF WE USED THE HIT DATA

        25  WITH ALL OF ITS FAULTS--AGAIN DISCUSSED AT GREAT LENGTH
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         1  AND I WOULD BE HAPPY TO GO THROUGH IT--WE WOULD HAVE A

         2  DIFFERENT PICTURE.  IF WE USED THAT ONE SURVEY, WE HAVE A

         3  DIFFERENT QUESTION, A DIFFERENT POINT FOR 1995.

         4  Q.   AND, INDEED, YOU WOULD HAVE DIFFERENT NUMBERS IF YOU

         5  SIMPLY USED THE NUMBERS THAT MICROSOFT WROTE IN ITS

         6  INTERNAL MEMORANDA AT THE TIME, WOULD YOU NOT, SIR?

         7  A.   I'M NOT SURE TO WHAT INTERNAL MEMORANDUM YOU'RE

         8  REFERRING, BUT AGAIN, I'M HAPPY TO DISCUSS WHATEVER YOU

         9  HAVE IN MIND.

        10  Q.   WELL, LET'S DO THAT IN THE CONTEXT OF WHAT YOU

        11  REFERRED TO A MOMENT AGO, WHICH WAS AOL.  AND YOU

        12  INDICATED THAT ONE OF THE MAIN DIFFERENCES BETWEEN YOUR

        13  DATA AND THE SO-CALLED HIT DATA WAS HOW AOL WAS TREATED;

        14  IS THAT CORRECT?

        15  A.   WELL, IT'S THE RESULTS IMPLIED FOR AOL BEHAVIOR,

        16  THAT'S CORRECT.

        17  Q.   NOW, IN ORDER TO COME UP WITH THIS NUMBER, YOU

        18  TREATED AN AOL USER AS SOMEBODY WHO WAS USING A WEB

        19  BROWSER, EVEN THOUGH THEY NEVER GOT CONNECTED TO THE WEB;

        20  CORRECT?

        21  A.   THAT'S CORRECT BECAUSE THE ISSUE IN THIS CASE IS THE

        22  DISTRIBUTION OF NETSCAPE'S TECHNOLOGY IN PARTICULAR, SINCE

        23  THE ARGUMENT IS THAT BY HAVING--BY MAKING IT, OR BY MAKING

        24  IT VERY DIFFICULT FOR NETSCAPE TO GET INTO THE HANDS OF

        25  USERS, ITS POTENTIAL AS A PLATFORM WAS REDUCED.
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         1           UNDER THAT THEORY, IT IS APPROPRIATE TO COUNT WEB

         2  BROWSERS, WHETHER THEY'RE USED IN INTERNETS OR INTRANETS.

         3  IT IS A WEB BROWSER IN USE.  AND THAT'S HOW WE PROCEEDED

         4  CONSISTENTLY IN THIS ANALYSIS.

         5  Q.   AND NOW, JUST TO BE CLEAR, THAT IS A PROBLEM THAT

         6  PRIMARILY AFFECTS HOW BOOKLINK IS TREATED; IS THAT

         7  CORRECT, SIR?

         8           THE COURT:  ABOUT WHAT?

         9           MR. BOIES:  BOOKLINK.

        10  BY MR. BOIES:

        11  Q.   BOOKLINK WAS A BROWSER FROM AOL; CORRECT,

        12  DR. SCHMALENSEE?

        13  A.   BOOKLINK IS A BROWSER THAT AOL LICENSED TO PUT INTO

        14  ITS CLIENT SOFTWARE, THAT'S CORRECT, OR--

        15  Q.   AND AOL USERS--

        16  A.   I SHOULD BE MORE PRECISE.  I BELIEVE THEY ACQUIRED

        17  BOOKLINK AND PUT THE TECHNOLOGY INTO THEIR CLIENT.  EXCUSE

        18  ME.

        19  Q.   AND AOL MADE BOOKLINK AVAILABLE TO THEIR SUBSCRIBERS

        20  FOR MULTIPLE PURPOSES AS A, PERHAPS, NOT VERY GOOD WEB

        21  BROWSER, BUT ALSO AS AN INTRANET BROWSER; CORRECT?

        22  A.   WE WILL GO BEYOND MY USE, MY DEPTH, TECHNICALLY,

        23  FAIRLY QUICKLY HERE.  IT'S MY UNDERSTANDING THAT BOOKLINK

        24  WAS AVAILABLE FOR USE AS AN INTERNET BROWSER.  WHETHER

        25  BOOKLINK WAS, IN FACT, THE CODE USED WHEN SOMEBODY JUST
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         1  WENT TO AOL AND DIDN'T GO TO THE INTERNET, I DON'T KNOW.

         2  THE QUESTION ASKED IN THE SURVEY WAS BROWSER USE.  IF THEY

         3  USED THE PARTS OF THE AOL CLIENT THAT DIDN'T GO TO THE

         4  NET, THEY DIDN'T USE BOOKLINK, I THINK, BUT I'M NOT

         5  POSITIVE.

         6  Q.   BUT THEY WERE RECORDED HERE.  IF THEY WENT TO AOL

         7  THAT WAS NOT PART OF THE INTERNET, THEY WENT TO AN

         8  AOL-PROPRIETARY SITE USING, OR THINKING THEY WERE USING, A

         9  WEB BROWSER, AND THEY WERE COUNTED AS PART OF THE

        10  DENOMINATOR; CORRECT, SIR?

        11  A.   THAT'S CORRECT BECAUSE THE BROWSER THEY HAD WAS THE

        12  BOOKLINK BROWSER, THAT'S CORRECT.

        13  Q.   AND IF YOU HAD ONLY COUNTED PEOPLE USING WEB BROWSERS

        14  AS WEB BROWSERS, NETSCAPE'S SHARE WOULD BE A LOT HIGHER IN

        15  THAT EARLY YEAR--CORRECT?--IN 1996.

        16  A.   WELL, WE'VE GOT A PROBLEM AS TO HOW YOU COUNT IT.  WE

        17  KNOW TWO THINGS.  WE KNOW THAT NOT ALL NETSCAPE USERS WENT

        18  TO THE WEB, THAT SOME OF THEM STAYED WITHIN NETSCAPE'S

        19  PROPRIETARY DOMAIN.

        20           WE ALSO KNOW, AND I THINK THERE HAS BEEN

        21  TESTIMONY ON THIS, THAT NETSCAPE ENGAGED IN A PRACTICE--I

        22  DON'T MEAN TO CAST ASPERSIONS Y CALLING IT A PRACTICE, BUT

        23  THEY ENGAGED IN WHAT IS CALLED "CACHING," SO THAT SOMEONE

        24  WHO COULD VISIT AN INTERNET SITE WITHOUT EVER SHOWING UP

        25  AS A HIT ON THE HIT DATA, AOL WOULD MAKE COPIES OF
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         1  INTERNET SITES, AND A USER COULD LOOK AT AN INTERNET SITE.

         2  AND SO, FOR--AS FAR AS THEY OR ANYBODY ELSE--AS FAR AS

         3  THEY COULD TELL, THEY WERE BROWSING WITHOUT EVER LEAVING

         4  AOL.

         5           SO THEY COULD USE A BROWSER PRECISELY TO BROWSE,

         6  TO LOOK AT INTERNET SITES, BUT NOT COUNT AS A HIT.  AND

         7  THUS, THERE IS A REAL PROBLEM WITH KNOWING HOW BIG A

         8  DIFFERENCE THE CHANGE YOU MAKE--CHANGE YOU DESCRIBE WOULD

         9  MAKE.

        10  Q.   OKAY.  LET'S LEAVE ASIDE HOW BIG A DIFFERENCE IT

        11  WOULD MAKE AND JUST ANSWER THE QUESTION I ASKED, WHICH IS

        12  THAT IF YOU HAD COUNTED ONLY WEB-BROWSING SOFTWARE THAT

        13  WAS ACTUALLY USED FOR WEB BROWSING, NETSCAPE'S SHARE IN

        14  THE EARLY YEARS WOULD BE HIGHER AND THE DECLINE WOULD BE

        15  STEEPER; CORRECT?

        16  A.   THAT'S ASSUMING THAT INDIVIDUALS COULDN'T ANSWER

        17  ACCURATELY.  IF I USE BOOKLINK ON AOL TO VISIT AN INTERNET

        18  SITE, I THINK I'M BROWSING.  YOU'RE SAYING, "AH, THAT'S

        19  JUST AN INTRANET," BUT IN TERMS OF ANYTHING THAT I THINK

        20  IS RELEVANT--AND THE SITE'S CACHED SO THAT I DON'T EVER GO

        21  TO THE WEB, I THINK THAT'S BROWSING THAT'S COUNTED HERE.

        22  AND MAYBE I'M MISSING--MAYBE I'M MISUNDERSTANDING THE

        23  QUESTION.

        24  Q.   DIDN'T--

        25  A.   YOU'RE SAYING THAT I USE AOL BUT I DON'T USE THE
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         1  BROWSER?

         2  Q.   DEAN SCHMALENSEE, DIDN'T YOU TELL ME TWICE EARLIER

         3  JUST IN THE LAST 15 MINUTES THAT IN THIS SURVEY DATA, IF

         4  SOMEBODY USED THE BOOKLINK TO GO TO AN AOL-PROPRIETARY

         5  SITE, THAT THAT WAS COUNTED AS USING WEB-BROWSING SOFTWARE

         6  IN THE SURVEY?

         7  A.   NO.  I THINK WHAT I TOLD YOU IS IT COULD BE.  THE

         8  QUESTION IS DID THEY USE--IT IS NOT MY UNDERSTANDING THAT

         9  EVERY USE OF AOL INVOLVED USE OF BOOKLINK.

        10  Q.   I DON'T THINK SO EITHER, AND THAT'S NOT MY QUESTION,

        11  SIR.

        12  A.   THEN LET ME FINISH.

        13           THE AOL CLIENT SOFTWARE, I BELIEVE, DID NOT USE

        14  BOOKLINK TO GET TO AOL-PROPRIETARY SITES.  SO ONLY IF

        15  SOMEBODY MADE A MISTAKE IN THE ANSWER IS IT MISCOUNTED.

        16  Q.   SO--

        17  A.   IF WHEN THEY USED BOOKLINK THEY WERE GOING TO A WEB

        18  SITE, WHETHER CACHED OR NOT, THEY ARE COUNTED; THEY SHOULD

        19  BE COUNTED.  I THINK YOU'RE HYPOTHESIZING THAT THEY USED

        20  EITHER, THAT IT IS POSSIBLE TO HAVE USED BOOKLINK TO GO TO

        21  AN AOL PROPRIETARY SITE, IN WHICH CASE IT'S AN INTRANET,

        22  AND, I THINK, APPROPRIATE TO COUNT, OR THEY'RE MAKING A

        23  MISTAKE, AND THEY THINK THEY'RE BROWSING WHEN THEY'RE

        24  USING BOOKLINK WHEN THEY'RE NOT.

        25           SO, I BELIEVE WE NEED TO RESET, MR. BOIES.  I
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         1  THINK I MANAGED TO CONFUSE US BOTH.

         2  Q.   ALL RIGHT.  LET ME RESET.

         3           AN AOL USER.  DOES AN AOL USER, AS YOU UNDERSTAND

         4  IT, USE BOOKLINK, OR BACK THEN DID AN AOL USER USE

         5  BOOKLINK, TO GO TO AOL-PROPRIETARY SITES?

         6  A.   I DON'T BELIEVE SO.

         7  Q.   AS YOU NOW UNDERSTAND IT, OR AS YOU THINK YOU

         8  UNDERSTAND IT RIGHT NOW, IF PEOPLE ANSWER THE QUESTION

         9  CORRECTLY, WOULD THEY ONLY HAVE RECORDED USING BROWSER

        10  SOFTWARE IF THEY WERE ACTUALLY CONNECTED TO THE WEB?

        11  A.   NO, BECAUSE OF CACHING.

        12  Q.   OTHER THAN BECAUSE OF CACHING.

        13  A.   NO.

        14           AND I WAS AN AOL USER IN THIS PERIOD, AND THERE

        15  WAS A FAIRLY CLEAR PLACE YOU WOULD CLICK "GO TO THE WEB"

        16  ON THE AOL MENU, AND I WOULD THINK USERS WOULD UNDERSTAND

        17  THAT OFF THEY WENT, AND THAT WAS THE BROWSER.  SO, WHEN

        18  YOU ARE NOT IN THAT PART OF THE AOL UNIVERSE, YOU'RE

        19  VISITING AOL SITES; YOU'RE NOT ON THE WEB.  IF YOU ANSWER

        20  THE QUESTION CORRECTLY, YOU DO NOT ANSWER THAT YOU ARE

        21  USING A BROWSER.

        22  Q.   OKAY.  SO, IT'S YOUR UNDERSTANDING NOW THAT WHAT IS

        23  COUNTED HERE IN THIS SHARE DATA THAT YOU CALLED THE SINGLE

        24  BEST SOURCE OF DATA, IS ONLY USE OF BROWSERS TO ACTUALLY

        25  BROWSE THE NET EITHER THROUGH CACHING OR NOT THROUGH
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         1  CACHING.

         2  A.   WE ARE TALKING ABOUT AOL, AND CERTAINLY FOR CORPORATE

         3  USERS, USE OF THE BROWSER ON INTRANET WOULD BE COUNTED

         4  HERE.

         5  Q.   LET'S STICK WITH AOL.

         6           AND WITH RESPECT TO AOL, IF SOMEBODY USED AOL,

         7  ANYTHING TO DO WITH AOL, BOOKLINK OR ANYTHING ELSE, SIMPLY

         8  TO GO TO AOL-PROPRIETARY SITES, THAT SHOULD NOT BE COUNTED

         9  IN THIS DATA?

        10  A.   TO BE SURE I UNDERSTAND PROPRIETARY SITES

        11  CORRECTLY--WE MAY BE USING THINGS DIFFERENTLY--IF YOU'RE

        12  AN AOL SUBSCRIBER, EVEN IN THE DAYS BEFORE THEY HAD A

        13  BROWSER, YOU COULD DIAL UP AND PUSH BUTTONS ON THE MENU

        14  AND GET AOL SPORTS.  IT DIDN'T CLAIM TO BE PART OF THE

        15  NET.  IT SHOULD NOT BE COUNTED HERE AS BROWSING.  IT'S NOT

        16  A BROWSER.  AND I DON'T BELIEVE IT IS COUNTED, UNLESS

        17  QUESTIONS WERE ANSWERED SYSTEMATICALLY INCORRECTLY.

        18           IF YOU TOUCHED THE "LET'S GO TO THE WEB" OR THE

        19  NET OR WHATEVER THE BUTTON WAS ON AOL, YOU WOULD INVOKE A

        20  BROWSER AND, BUT FOR CACHING, YOU WOULD GO TO THE

        21  INTERNET.

        22           WHETHER THERE ARE PROPRIETARY AOL SITES ON THE

        23  INTERNET, WE ARE NOW AT A LEVEL THAT I'M NOT SURE I

        24  UNDERSTAND, BUT THAT'S MY UNDERSTANDING.

        25           MR. BOIES:  YOUR HONOR, I THINK MAYBE WE WOULD
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         1  BENEFIT FROM RECESS.

         2           THE COURT:  ALL RIGHT.  WE WILL COME BACK AND

         3  START AGAIN TOMORROW AT 10:00.

         4           DO YOU HAVE SOME ESTIMATE AS TO--

         5           MR. BOIES:  I'M STILL--I TOLD COUNSEL THAT I

         6  WOULD TRY TO FINISH BY THE END OF THE MORNING TOMORROW.

         7  THAT'S STILL MY GOAL.  IT'S GONE A LITTLE MORE SLOWLY THIS

         8  AFTERNOON THAN I MIGHT HAVE HOPED, BUT I STILL HOPE TO

         9  FINISH BY TOMORROW MORNING.

        10           THE COURT:  BY TOMORROW, ALL RIGHT.

        11           MR. BOIES:  I WILL FINISH, HOPEFULLY, BY NOON IF

        12  I CAN, BY THE LUNCHEON RECESS.

        13           THE COURT:  I'M NOT HOLDING A STOPWATCH ON YOU.

        14           MR. WARDEN?

        15           MR. WARDEN:  WE DID AGREE, YOUR HONOR, THAT IN

        16  LIGHT OF THE FACT THAT MR. UROWSKY WOULD PROBABLY HAVE

        17  ABOUT A DAY, THAT THE NEXT WITNESS WOULD NOT COME UNTIL

        18  NEXT WEEK SINCE HE'S ON THE WEST COAST.

        19           THE COURT:  I THINK THAT SOUNDS REASONABLE.

        20           (WHEREUPON, AT 5:00 P.M., THE HEARING WAS

        21  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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        20

        21

        22
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        24
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