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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT: GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  GOOD MORNING, DR. SCHMALENSEE.

         12             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         13             THE COURT:  I REMIND YOU, AS I AM OBLIGED TO DO

         14   EVERY MORNING, THAT YOU'RE STILL UNDER OATH.

         15             THE WITNESS:  THANK YOU, YOUR HONOR.

         16             (DEAN RICHARD SCHMALENSEE, DEFENDANT'S WITNESS,

         17   PREVIOUSLY SWORN.)

         18                  CROSS-EXAMINATION (CONTINUED)

         19   BY MR. BOIES:

         20   Q.  GOOD MORNING, DEAN SCHMALENSEE.

         21   A.  GOOD MORNING, MR. BOIES.

         22   Q.  YESTERDAY WE COVERED THE FACT THAT IE WAS NOT REMOVABLE

         23   FROM WINDOWS 98, BUT IT HAD BEEN REMOVABLE FROM WINDOWS 95.

         24   DO YOU RECALL THAT?

         25   A.  YES.
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          1   Q.  ARE YOU AWARE OF ANY REASON WHY MICROSOFT MADE IE NOT

          2   REMOVABLE FROM WINDOWS 98?

          3   A.  WELL, MR. BOIES, I HAVEN'T INQUIRED INTO THE DECISION

          4   PROCESS, BUT IT'S IMPORTANT TO RECOGNIZE THAT MOST CORE

          5   FEATURES OF THE OPERATING SYSTEM ARE NOT, IN A SENSE,

          6   REMOVABLE.  I DON'T KNOW HOW TO REMOVE LOTS OF THINGS THAT

          7   THE OPERATING SYSTEM DOES.  IT'S NOT A NORMAL DESIGN

          8   PATTERN.  BUT I HAVEN'T INQUIRED INTO THE DECISION PROCESS.

          9   Q.  WELL, YOU SAY THERE ARE LOTS OF THINGS IN THE OPERATING

         10   SYSTEM THAT ARE NOT REMOVABLE.  OTHER THAN THE KERNEL OF THE

         11   OPERATING SYSTEM, WHAT ARE SOME OF THE FUNCTIONS OF THE

         12   OPERATING SYSTEM THAT CANNOT BE REMOVED?

         13   A.  HOW ARE YOU DEFINING THE "KERNEL" FOR THIS PURPOSE?

         14   Q.  IS "KERNEL" A TERM THAT YOU'RE FAMILIAR WITH, SIR?

         15   A.  IT'S A TERM THAT I HAVE -- I'M NOT A COMPUTER SCIENTIST.

         16   IT'S A TERM I'VE SEEN USED.

         17   Q.  DO YOU HAVE AN UNDERSTANDING OF WHAT IT MEANS?

         18   A.  A BASIC UNDERSTANDING.  IT'S CERTAIN CORE FUNCTIONALITY.

         19   IF YOU DEFINE CORE FUNCTIONALITY AS THAT WHICH CAN'T -- I DO

         20   DO HAVE AN UNDERSTANDING.  I DON'T KNOW, FOR INSTANCE,

         21   WHETHER -- I DON'T KNOW EXACTLY WHICH FUNCTIONS ARE IN THE

         22   KERNEL.  THE TERM IS USED GENERALLY.  I AM NOT A COMPUTER

         23   SCIENTIST, NOR HAS IT BEEN AN IMPORTANT ISSUE FOR ME.

         24   Q.  DID YOU INVESTIGATE AT ALL WHAT FUNCTIONS OF THE

         25   OPERATING SYSTEM WERE REMOVABLE AND WHAT FUNCTIONS WERE NOT
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          1   REMOVABLE?

          2   A.  ABSOLUTELY NOT.  IT SEEMED TO ME THAT THE KEY ISSUE WAS

          3   WHETHER USERS HAD A CHOICE AS TO WHICH SOFTWARE THEY

          4   EMPLOYED, AND WHETHER IT HAD TO BE REMOVED OR JUST NOT USED

          5   SEEMED TO ME COMPLETELY IMMATERIAL.

          6   Q.  WAS IT IMPORTANT TO YOUR ANALYSIS TO CONCLUDE THAT USERS

          7   DID HAVE AN EFFECTIVE CHOICE AS TO WHICH BROWSER TO USE?

          8   A.  YES.

          9   Q.  WHY IS THAT?

         10   A.  WELL, AS I UNDERSTAND PLAINTIFFS' THEORY OF THIS CASE,

         11   IT IS THAT DISTRIBUTION OF INTERNET EXPLORER AS PART OF

         12   WINDOWS HAS ELIMINATED CONSUMER CHOICE.  AN OBVIOUS QUESTION

         13   IS, IS THAT RIGHT?  DO CONSUMERS WHO RECEIVE INTERNET

         14   EXPLORER HAVE A CHOICE?

         15             SO I LOOKED AT USAGE PATTERNS.  I FOUND IT AN ODD

         16   ALLEGATION, SINCE I USE WINDOWS MACHINES THAT COME WITH

         17   INTERNET EXPLORER AND I HAVE ALWAYS USED NETSCAPE, BECAUSE

         18   IT'S SUPPORTED BY MIT, BUT, NONETHELESS, I ASKED THE

         19   QUESTION OF DO PEOPLE WHO RECEIVE INTERNET EXPLORER, OR HAVE

         20   PEOPLE WHO RECEIVED INTERNET EXPLORER ON THEIR MACHINE USED

         21   NETSCAPE?  THE ANSWER IS "YES."  CAN THEY?  THE ANSWER IS

         22   "YES."  WILL NETSCAPE WORK ON WINDOWS 98 AS WELL AS IN THE

         23   PAST?  THE ANSWER IS "YES."

         24             SO, YES, IT'S IMPORTANT.

         25   Q.  AND YOU'VE CONCLUDED THAT NETSCAPE WORKS ON WINDOWS 98
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          1   AS WELL AS IT WORKS ON WINDOWS 95; IS THAT YOUR TESTIMONY?

          2   A.  I HAVEN'T DONE AN INDEPENDENT STUDY.  I AM RELYING ON

          3   MICROSOFT FOR THAT CONCLUSION, BUT THAT IS MY UNDERSTANDING,

          4   YES.

          5   Q.  MICROSOFT HAS TOLD YOU THAT, IS THAT WHAT YOU'RE SAYING?

          6   A.  THE TECHNICAL PEOPLE AT MICROSOFT HAVE TOLD ME THAT AND

          7   I AM RELYING ON THAT.  I HAVEN'T DONE AN INDEPENDENT STUDY.

          8   Q.  DID THEY TELL YOU THAT IN THESE INTERVIEWS THAT YOU SAID

          9   THAT YOU WEREN'T GOING TO RELY ON?

         10   A.  I'VE TESTIFIED THEY'VE SAID IT IN DEPOSITION.  MICROSOFT

         11   HAS SAID IT IN A NUMBER OF PUBLIC STATEMENTS.  I'VE HEARD IT

         12   COUNTLESS TIMES.  I WASN'T AWARE THAT THAT ISSUE WAS IN

         13   DISPUTE.  AND I DON'T RECALL IT BEING DISPUTED IN ANYTHING

         14   I'VE READ FILED BY PLAINTIFFS, BUT PERHAPS I HAVEN'T READ

         15   CLOSELY.

         16   Q.  YOU DON'T REMEMBER SEEING DOCUMENTS WITHIN MICROSOFT

         17   THAT SAID THEY WERE GOING TO BIND IT TO THE SHELL SO MUCH

         18   THAT USING ANY OTHER BROWSER WOULD BE A JOLTING EXPERIENCE?

         19   DID YOU EVER SEE THAT DOCUMENT, SIR?

         20   A.  OH, I DID SEE THAT DOCUMENT.  I TOOK THAT TO MEAN THAT

         21   THEY WERE GOING TO MAKE INTERNET EXPLORER SUCH AN EXCELLENT

         22   BROWSER THAT USING ANOTHER BROWSER WOULD BE UNPLEASANT.

         23             NOW, IF THERE IS EVIDENCE TO THE CONTRARY, I WOULD

         24   BE HAPPY TO LOOK AT IT AND DISCUSS IT, BUT THAT

         25   INTERPRETATION IS PERFECTLY CONSISTENT WITH MY UNDERSTANDING
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          1   THAT, TECHNICALLY, IT WORKS.

          2   Q.  LET ME JUST BE SURE I HAVE YOUR UNDERSTANDING.  YOU'RE

          3   TELLING ME THAT YOU READ THAT DOCUMENT ABOUT CREATING A

          4   JOLTING EXPERIENCE FOR USERS AS SIMPLY ANOTHER WAY OF

          5   SAYING, "WE'RE GOING TO MAKE A REALLY GOOD BROWSER SO NOBODY

          6   WANTS TO USE ANYTHING ELSE?"  IS THAT WHAT YOU'RE TELLING

          7   ME?

          8   A.  SINCE I HAD SEEN NO EVIDENCE OR, INDEED, ALLEGATION THAT

          9   MICROSOFT HAD SOMEHOW SABOTAGED THE OPERATION OF NETSCAPE ON

         10   WINDOWS 98, THAT SEEMED THE MOST PLAUSIBLE INTERPRETATION,

         11   INDEED.

         12   Q.  AND THAT'S THE INTERPRETATION YOU GAVE IT?

         13   A.  THAT'S THE INTERPRETATION I GAVE THAT PARTICULAR

         14   DOCUMENT, BUT, AGAIN, AS I'VE SAID ALL ALONG, THE ISSUE HERE

         15   IS WHAT THEY DID, NOT WHAT THEY SAID.

         16   Q.  NOW, IN TERMS OF WHAT THEY DID, COULD THEY HAVE MADE IE

         17   REMOVABLE FROM WINDOWS 98 WITHOUT INCURRING ANY TECHNICAL OR

         18   TECHNOLOGICAL COSTS?

         19   A.  I THINK THERE ARE TWO -- AGAIN, WE ARE NOW INTO MY

         20   UNDERSTANDING OF THE TECHNOLOGY, WHICH I AM HAPPY TO OFFER

         21   IN RESPONSE TO THIS QUESTION, BUT I AM AN ECONOMIST.  I

         22   THINK THERE ARE TWO ISSUES HERE.

         23   Q.  COULD I JUST ASK WHETHER YOU HAVE A VIEW ON IT?

         24   A.  YES.

         25   Q.  YOU HAVE A VIEW?
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          1   A.  I HAVE A VIEW AND I'M HAPPY TO GIVE IT.

          2   Q.  COULD I GET THE VIEW AND THEN WHATEVER EXPLANATION YOU

          3   WANT TO GIVE, YOU'RE GOING TO BE ABLE TO GIVE, BUT I WOULD

          4   JUST LIKE TO KNOW WHAT THAT VIEW IS AT THE START SO THAT I

          5   SORT OF UNDERSTAND THE CONTEXT OF THE EXPLANATION WHILE IT'S

          6   GOING ON.

          7   A.  WELL, MY PROBLEM IS THAT I NEED -- I WAS GOING TO OFFER

          8   WHAT I THINK IS THE MOST USEFUL DEFINITION OF "REMOVABLE,"

          9   BUT -- SO I DON'T KNOW HOW TO ANSWER THE QUESTION AS POSED.

         10   Q.  LET ME TRY TO RE-POSE THE QUESTION THEN.  YOU TESTIFIED

         11   THAT IE WAS REMOVABLE FROM WINDOWS 98; DO YOU RECALL THAT?

         12   A.  NO.  WINDOWS 95.

         13   Q.  I MEAN WINDOWS 95.  WINDOWS 95.

         14   A.  YES.

         15   Q.  NOW, WERE THERE ANY TECHNICAL OR TECHNOLOGICAL PROBLEMS

         16   WITH MAKING IE REMOVABLE FROM WINDOWS 98 THE SAME WAY IT HAD

         17   BEEN REMOVABLE FROM WINDOWS 95, AS YOU UNDERSTAND IT, IF YOU

         18   HAVE AN UNDERSTANDING?

         19   A.  IT'S MY UNDERSTANDING THAT IT WOULD HAVE BEEN MORE

         20   COMPLICATED, SIMPLY BECAUSE THERE ARE MORE WAYS TO INVOKE

         21   BROWSING FUNCTIONALITY IN WINDOWS 98.  THE REMOVAL IN

         22   WINDOWS 95 EFFECTIVELY RESTORED THE OPERATING SYSTEM TO A

         23   PRIOR STAGE -- TO A PRIOR STATE.

         24             I'M NOT SURE WHAT REMOVAL IN 98 WOULD DO, BUT I

         25   DON'T KNOW TECHNICALLY WHETHER YOU COULD EASILY DISABLE ALL
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          1   ACCESS TO THAT FUNCTIONALITY.

          2   Q.  DID YOU INVESTIGATE WHETHER MICROSOFT COULD EASILY HAVE

          3   MADE INTERNET EXPLORER REMOVABLE FROM WINDOWS 98 THE SAME

          4   WAY IT MADE IT REMOVABLE FROM WINDOWS 95?

          5   A.  NO.  IT SEEMED TO ME AND SEEMS TO ME THAT THIS IS NOT AN

          6   ISSUE OF CONSEQUENCE.  THE QUESTION IS, DO USERS HAVE A

          7   CHOICE?  THE CHOICE NOT TO USE SOMETHING THAT TAKES UP --

          8   THAT DOES NOT COST INCREMENTALLY SIGNIFICANT DISK SPACE IS,

          9   IT SEEMS TO ME, EQUIVALENT TO THE CHOICE TO REMOVE IT.

         10   Q.  HOW MUCH INCREMENTAL DISK SPACE DOES INTERNET EXPLORER

         11   TAKE UP, SIR?

         12   A.  THAT'S -- WE'RE NOW INTO -- I THINK THAT MR. ALLARD IS

         13   GOING TO TESTIFY THAT -- AT LEAST -- IS IT THE FELTEN

         14   PROGRAM THAT ALLEGEDLY REMOVES ACCESS -- SAVES A TENTH OF A

         15   PERCENT OF DISK SPACE?

         16             YOU CAN'T REMOVE THE SHARED CODE BECAUSE IT'S USED

         17   BY OTHER PARTS OF THE OPERATING SYSTEM.  SO THE QUESTION

         18   IS -- WELL, THIS IS WHY "REMOVE" IS A VERY COMPLICATED

         19   ISSUE.  IT'S A DISTINCTION BETWEEN REMOVING CODE AND

         20   BLOCKING ACCESS TO CODE.  IF YOU JUST BLOCK ACCESS TO CODE,

         21   YOU SAVE NO DISK SPACE.  IF YOU REMOVE CODE THAT'S USED

         22   ELSEWHERE, YOU DISABLE FUNCTIONALITY.  SO IE ITSELF -- ALL

         23   OF THE ROUTINES THAT ARE EVER USED BY IE TAKE UP A LOT OF

         24   SPACE.

         25   Q.  IS IT YOUR UNDERSTANDING, SIR, THAT ALL OF THE CODE THAT
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          1   IS USED IN WINDOWS 98 TO PERFORM BROWSING FUNCTIONS IS ALSO

          2   SHARED WITH OTHER OPERATING SYSTEM FUNCTIONS?

          3   A.  OH, NOT ALL OF IT, NO.

          4   Q.  OKAY.  NOW, HOW MUCH OF INTERNET EXPLORER'S CODE THAT'S

          5   IN WINDOWS 98 IS SHARED, AS YOU USE THOSE TERMS?

          6   A.  I DON'T HAVE THAT PERCENTAGE.  IT'S IMPORTANT TO

          7   RECOGNIZE THAT A GOOD FRACTION OF IT IS USED TO PROVIDE

          8   API'S THAT ARE USED BY ISV'S, AS WELL AS POTENTIALLY CALLED

          9   BY OTHER ASPECTS OF THE OPERATING SYSTEM.  BUT I DON'T HAVE

         10   THE PERCENTAGE BREAKDOWN.

         11   Q.  APPROXIMATELY WHAT PERCENTAGE OF THE IE CODE IN

         12   WINDOWS 98 IS SHARED IN THE SENSE THAT IT IS USED TO PERFORM

         13   OTHER OPERATING SYSTEM FUNCTIONS?

         14   A.  I DON'T HAVE THAT BREAKDOWN.  I DON'T KNOW.

         15   Q.  DID YOU INVESTIGATE THAT AT ALL?

         16   A.  NO, FOR THE REASONS I'VE BEEN SAYING ABOUT THREE TIMES

         17   SO FAR THIS MORNING.  I BELIEVE THE IMPORTANT QUESTION IS DO

         18   CONSUMERS HAVE A CHOICE, NOT CAN THEY ERASE FILES ON THE

         19   LARGE HARD DISKS WE NOW HAVE.

         20   Q.  NOW, YOU DO UNDERSTAND THAT HOW MUCH OF THE CODE OF IE

         21   IS SHARED WOULD BE -- WOULD DETERMINE HOW MUCH DISK SPACE

         22   YOU WOULD SAVE IF YOU REMOVED THE NON-SHARED CODE, CORRECT,

         23   SIR?

         24   A.  WELL, AS A MATTER OF DEFINITION.  ON THE OTHER HAND,

         25   SOME OF THE NON-SHARED CODE MAY WELL BE CONSIDERED AN
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          1   ESSENTIAL PART OF THE PLATFORM IN THE SENSE THAT MICROSOFT

          2   TELLS ISV'S THAT THE CODE IS THERE AND THEY CAN RELY ON THE

          3   API'S THAT IT PROVIDES.

          4             SO JUST SHARED CODE IS NOT QUITE THE RIGHT TEST.

          5   YOU WILL DISABLE THE SYSTEM AS FAR AS ISV'S ARE CONCERNED IF

          6   YOU REMOVE API'S.  SO THE REAL TEST IS SHARED, PLUS API'S.

          7   AND, AGAIN, WE'RE NOW AT THE LIMIT OF MY KNOWLEDGE OF THIS

          8   TECHNOLOGY.

          9   Q.  WELL, LET'S USE WHAT YOU'RE TALKING ABOUT.  HOW MUCH OF

         10   THE IE CODE IN WINDOWS 98 IS EITHER SHARED OR USED FOR

         11   API'S?

         12   A.  I CAN'T ANSWER THAT QUESTION.  AND I DIDN'T INVESTIGATE

         13   IT, BECAUSE IT'S NOT IMPORTANT FOR THE REASONS I'VE GIVEN

         14   YOU SEVERAL TIMES.

         15   Q.  WELL, THAT WOULD BE IMPORTANT, WOULD IT NOT, SIR, IF YOU

         16   WERE TRYING TO DETERMINE HOW MUCH DISK SPACE YOU SAVED BY

         17   REMOVING THAT PORTION OF THE CODE THAT WAS NOT SHARED AND

         18   NOT USED FOR, AS YOU PUT IT, API'S?

         19   A.  RIGHT, AND THE ONLY NUMBER I'VE SEEN ON THIS -- AND I

         20   CITE IT IN MY DIRECT TESTIMONY, AND I THINK MR. ALLARD WILL

         21   TESTIFY -- IT'S SOMETHING LIKE A TENTH OF A PERCENT REMOVED

         22   BY THE FELTEN PROGRAM.

         23   Q.  YES.

         24   A.  THERE MAY BE OTHER WAYS TO REMOVE THINGS.  THAT'S THE

         25   NUMBER I KNOW.
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          1   Q.  THE FELTEN PROGRAM DOESN'T TRY TO ACTUALLY REMOVE VERY

          2   MUCH OF THE CODE, RIGHT, SIR?

          3   A.  THE FELTEN PROGRAM TRIES TO DISABLE ACCESS.

          4   Q.  RIGHT.  AND WE'RE NOT TALKING ABOUT THAT.  WE'RE TALKING

          5   ABOUT REMOVING THE CODE FROM WINDOWS 98, JUST LIKE CODE WAS

          6   REMOVED FROM WINDOWS 95.  DO YOU UNDERSTAND THE DISTINCTION?

          7   A.  OH, I UNDERSTAND THE DISTINCTION, ALTHOUGH, OF COURSE, I

          8   THOUGHT MR. FELTEN'S ARGUMENT WAS THAT THE ISSUE WAS

          9   REMOVING ACCESS.  IF THE ISSUE IS REMOVING CODE, AS FAR AS I

         10   KNOW, THAT HASN'T BEEN STUDIED BY PLAINTIFFS AND IT HASN'T

         11   BEEN STUDIED BY ME.

         12   Q.  ALL RIGHT, SIR.

         13             DO YOU THINK IT IS ALL MISLEADING TO REFERENCE THE

         14   ONE-TENTH OF 1 PERCENT THAT WAS, IN YOUR TESTIMONY, REMOVED

         15   BY MR. FELTEN WHEN YOU KNOW THAT THERE IS MUCH MORE CODE IN

         16   THERE THAT COULD BE REMOVED IF MICROSOFT CHOSE TO?

         17             MR. UROWSKY:  OBJECTION.  I THINK THE WITNESS HAS

         18   SAID HE IS NOT A COMPUTER SCIENCE EXPERT.  I HAVE BEEN VERY

         19   PATIENT AND LET MR. BOIES EXPLORE HIS KNOWLEDGE IN THIS

         20   AREA, BUT I THINK THE WITNESS JUST SAID HE'S REACHED THE END

         21   OF HIS TECHNICAL KNOWLEDGE IN THIS AREA.

         22             MR. BOIES:  YOUR HONOR, WHAT I WAS EXPLORING IS

         23   WHETHER HE THINKS IT'S MISLEADING TO RELY ON A NUMBER THAT

         24   HE KNOWS DOESN'T REFLECT REALITY.  HE'S RELYING ON A NUMBER

         25   THAT COMES FROM THE FELTEN ANALYSIS, WHEN HE KNOWS, HE'S
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          1   ALREADY TESTIFIED, THAT THERE'S A LOT MORE CODE IN THERE

          2   THAT COULD BE REMOVED IF MICROSOFT CHOSE TO.

          3             THE COURT:  I AM GOING TO LET HIM ANSWER THE

          4   QUESTION.  THE OBJECTION IS OVERRULED.  IF HE HAS NO ANSWER,

          5   HE CAN SAY SO AGAIN.

          6   BY MR. BOIES:

          7   Q.  RIGHT.  IF YOU HAVE NO ANSWER, JUST SAY SO.

          8   A.  TO CLARIFY, I NEVER TESTIFIED THAT I KNEW THERE WAS A

          9   LOT MORE CODE THAT COULD BE REMOVED.  I SAID I DIDN'T KNOW

         10   HOW MUCH COULD BE REMOVED, AND I RELIED ON THE FELTEN

         11   NUMBER -- I GAVE YOU THE FELTEN NUMBER, BECAUSE YOU WERE

         12   TRYING TO TEST THE LIMITS OF MY KNOWLEDGE, AND THAT'S THE

         13   NUMBER THAT'S IN THE RECORD.  AND I DON'T KNOW A NUMBER THAT

         14   IS A MORE PRECISE ANSWER TO YOUR QUESTION.

         15   Q.  AND YOU DIDN'T INVESTIGATE IT?

         16   A.  I DIDN'T, AND WE'VE BEEN OVER THE REASONS SEVERAL TIMES

         17   NOW.

         18   Q.  OKAY, SIR.

         19             DID YOU LOOK AT ANY INTERNAL MICROSOFT DOCUMENTS

         20   TO DETERMINE WHY MICROSOFT DECIDED NOT TO MAKE INTERNET

         21   EXPLORER REMOVABLE FROM WINDOWS 98?

         22   A.  NO, I DID NOT.  I INQUIRED WHAT THEY DID, NOT -- AS

         23   WE'VE SAID SEVERAL TIMES, NOT WHAT THEY SAID ABOUT WHAT THEY

         24   WERE DOING.

         25   Q.  NOW YOU THOUGHT, WHEN YOU WERE DOING THE ANALYSIS IN THE
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          1   BELL ATLANTIC CASE, THAT IT WAS IMPORTANT TO LOOK NOT ONLY

          2   AT WHAT PEOPLE DID, BUT AT THE REASONS THEY GAVE FOR WHAT

          3   THEY DID -- THE REASONS THEY GAVE IN THEIR INTERNAL

          4   DOCUMENTS, CORRECT, SIR?

          5   A.  MR. BOIES, THE PRIMARY USE OF INTERNAL DOCUMENTS IN THAT

          6   CASE WAS TO TALK ABOUT WHAT THEY DID.  AND I THINK IT'S

          7   PROBABLY IMPORTANT, JUST TO CLARIFY THE RECORD ON THAT CASE

          8   SINCE WE'VE OPENED THE TOPIC AND SINCE THESE MATERIALS

          9   AREN'T WIDELY AVAILABLE, ONE OF THE THINGS THAT LUCENT DID

         10   WAS TO PUT OUT A SOFTWARE UPGRADE TO ONE OF ITS SWITCHES,

         11   THE MAIN PURPOSE OF WHICH WAS TO DISABLE FUNCTIONALITY --

         12   THE MAIN EFFECT OF WHICH WAS TO DISABLE FUNCTIONALITY THAT

         13   HAD BEEN PRESENT IN THE SWITCH, FOR WHICH LUCENT THEN

         14   PROCEEDED TO CHARGE ITS CUSTOMERS TO RE-ENABLE IT.

         15             ONE DOESN'T HAVE TO LOOK AT A LOT OF INTENT

         16   DOCUMENTS TO SEE THAT THAT'S AN ODD -- THAT'S ODD BEHAVIOR.

         17   AND, OF COURSE, WE ALSO OUGHT TO NOTE FOR THE RECORD THAT

         18   THE SETTLEMENT IN THAT CASES INVOLVED SEVERAL HUNDRED

         19   MILLION DOLLARS PAID TO PLAINTIFFS.

         20             SO THIS IS -- I AM HAPPY TO TALK ABOUT THAT CASE

         21   AT ANY LENGTH, BUT WHAT WE HAVE YESTERDAY IN THE RECORD ARE

         22   SOME ODD SNIPPETS OF PRACTICES.  I LOOKED AT WHAT THEY DID

         23   IN THAT CASE.  I LOOKED AT THE PATTERN OF CONDUCT, AS WE

         24   DISCUSSED YESTERDAY.

         25             MR. BOIES:  YOUR HONOR, I'LL MOVE TO STRIKE THAT
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          1   ANSWER AS NONRESPONSIVE.

          2             THE COURT:  THE MOTION TO STRIKE IS DENIED.  PUT

          3   THE QUESTION AGAIN.

          4   BY MR. BOIES:

          5   Q.  MY QUESTION, SIR, IS IN THE AT&T CASE THAT YOU TESTIFIED

          6   IN FOR THE PLAINTIFF, YOU LOOKED AT INTERNAL DOCUMENTS IN AN

          7   ATTEMPT TO DETERMINE THE PURPOSE FOR WHICH CERTAIN ACTIONS

          8   WERE TAKEN, DID YOU NOT, SIR?

          9   A.  I DID LOOK AT INTERNAL DOCUMENTS.  THE PRIMARY PURPOSE

         10   WAS TO UNDERSTAND THE ACTIONS, BUT I DID LOOK AT EVIDENCE OF

         11   PURPOSE.  THAT'S TRUE.  IT WASN'T A LARGE PART OF THE

         12   TESTIMONY, BUT I DID LOOK AT IT.

         13   Q.  AND YOU TALKED ABOUT A COMPANY PUTTING OUT SOMETHING

         14   THAT WAS DISABLED -- A FUNCTION.  ARE YOU AWARE OF ANY

         15   INSTANCES IN WHICH MICROSOFT PUT OUT THINGS THAT DISABLED

         16   COMPETITOR PRODUCTS?

         17   A.  OH, THIS WASN'T DISABLING A COMPETITOR PRODUCT.  THIS

         18   WAS DISABLING A FEATURE IN THE COMPANY'S OWN PRODUCT THAT

         19   COMPETITORS NEEDED.

         20   Q.  OKAY.  THAT COMPETITORS NEEDED.

         21   A.  THAT COMPETITORS NEEDED.

         22   Q.  YES.  ARE YOU AWARE OF ANY SITUATION IN WHICH MICROSOFT

         23   HAS, IN YOUR WORDS, DISABLED SOMETHING IN WINDOWS THAT

         24   COMPETITORS NEEDED?

         25   A.  NO, I AM NOT.
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          1   Q.  HAVE YOU INVESTIGATED THAT?

          2   A.  THERE HAVE BEEN NO ALLEGATIONS, TO MY KNOWLEDGE, OF

          3   THAT, AND I'VE TRIED TO FOCUS ON THE CASE AT HAND, NOT ON A

          4   GENERAL HISTORY OF THE MICROSOFT CORPORATION.

          5   Q.  DID YOU READ MR. TEVANIAN'S TESTIMONY, SIR?

          6   A.  I DID READ MR. TEVANIAN'S TESTIMONY.

          7   Q.  AND DID YOU SEE ANY ALLEGATION IN THERE ABOUT MICROSOFT

          8   DOING THINGS TO WINDOWS THAT DISABLED A COMPETITIVE PRODUCT?

          9   A.  WE'RE TALKING NOW ABOUT THE QUICKTIME ISSUE, PRESUMABLY.

         10   Q.  I'M JUST ASKING YOU FOR YOUR UNDERSTANDING, SIR.

         11   A.  I DON'T RECALL HIM ALLEGING THAT THERE WAS DISABLING,

         12   BUT I COULD GO BACK AND TAKE A LOOK AT IT.  I DIDN'T READ IT

         13   FOR THAT PARTICULAR PURPOSE SINCE I DIDN'T THINK THAT WAS A

         14   CENTRAL ALLEGATION IN THE CASE AND I WASN'T FOCUSING ON IT.

         15   BUT I'M HAPPY TO DISCUSS IT.

         16   Q.  WELL, ARE YOU HAPPY TO DISCUSS IT NOW?

         17   A.  I'D PROBABLY LIKE TO REFRESH MY RECOLLECTION BY LOOKING

         18   AT THE DEPOSITION.

         19   Q.  OKAY.  LET ME ASK YOU A GENERAL QUESTION.  HAVE YOU

         20   LOOKED AT ANY ALLEGATIONS, THAT YOU RECALL, WHERE MICROSOFT

         21   IS ALLEGED TO HAVE DISABLED COMPETITIVE PRODUCTS BY CHANGING

         22   SOMETHING IN WINDOWS?

         23   A.  I WILL BE HONEST, MR. BOIES.  I HAVE TRIED TO

         24   CONCENTRATE ON THE ALLEGATIONS THAT WERE, FIRST OF ALL,

         25   PRESENT IN THE COMPLAINT AND, SECOND OF ALL, MADE BY
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          1   PLAINTIFFS' ECONOMISTS.  AND IF THERE ARE ALLEGATION OF THAT

          2   SORT MADE IN THE COURSE HERE, I HAVEN'T STUDIED THEM

          3   INTENSIVELY.

          4             I THINK MY DIRECT TESTIMONY IS A FAITHFUL RECORD

          5   OF WHAT I'VE DONE AND LOOKED AT.  AND I HAVE NOT FOCUSED ON

          6   THOSE ALLEGATIONS.

          7   Q.  NOW YOU SAID TWO THINGS THERE.  "I HAVEN'T FOCUSED ON

          8   THOSE ALLEGATIONS AND I HAVEN'T FOCUSED ON THEM INTENSELY."

          9   A.  WELL, I'LL STAND WITH THE FIRST.

         10   Q.  OKAY.

         11   A.  I HAVEN'T CONCENTRATED OR STUDIED SYSTEMATICALLY SUCH

         12   ALLEGATIONS.

         13   Q.  HAVE YOU STUDIED THEM AT ALL?

         14   A.  ONLY TO THE EXTENT THAT I HAVE ENCOUNTERED THEM IN

         15   DEPOSITIONS AND -- OR TESTIMONY AND GONE ON.

         16   Q.  HAVE YOU ENCOUNTERED THEM IN DEPOSITIONS AND TESTIMONY?

         17   A.  TO THE BEST OF MY RECOLLECTION, I HAVE NOT.  I THINK MY

         18   DIRECT TESTIMONY SAYS WHAT ISSUES I'VE STUDIED.  AND I HAVE

         19   NOT STUDIED PARTICULAR ALLEGATIONS OF THAT SORT.  AGAIN, I

         20   DIDN'T KNOW THAT THEY WERE CENTRAL TO THIS CASE AND I DIDN'T

         21   STUDY THEM.

         22   Q.  YOU DIDN'T STUDY THEM AT ALL; IS THAT YOUR TESTIMONY?

         23   A.  I DIDN'T ENCOUNTER MUCH BEARING ON ALLEGATIONS OF THAT

         24   SORT.  I'D BE HAPPY TO -- PERHAPS I'M FORGETTING SOMETHING.

         25   AND IF YOU WOULD LIKE TO REFRESH MY RECOLLECTION SO WE CAN
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          1   TALK ABOUT A SPECIFIC CASE, I CAN TELL YOU WHETHER OR NOT

          2   I'VE LOOKED AT IT, BUT I CERTAINLY HAVEN'T SPENT A LOT OF

          3   TIME ON THIS ISSUE OR THIS CLASS OF ISSUES.

          4   Q.  ALL I AM ASKING, SIR, IS AS YOU SIT HERE NOW, DO YOU

          5   REMEMBER STUDYING THIS ISSUE AT ALL?  IF YOU DON'T, I'M

          6   GOING TO GO ON.  IF YOU DO, I'M GOING TO ASK YOU ABOUT IT.

          7   ALL I AM TRYING TO DO IS FIND OUT, AS YOU SIT HERE NOW, DO

          8   YOU REMEMBER STUDYING AT ALL THE ISSUE OF WHETHER OR NOT

          9   MICROSOFT DISABLED COMPETITIVE PRODUCTS BY CHANGING THINGS

         10   IN WINDOWS?

         11   A.  I MAY HAVE READ MATERIALS ON THESE THINGS.  I DIDN'T

         12   ATTACH PARTICULAR WEIGHT AND I DIDN'T ATTEMPT A STUDY OF

         13   THOSE ISSUES.

         14   Q.  YOU DIDN'T ATTEMPT TO STUDY THOSE ISSUES?

         15   A.  THAT'S CORRECT.

         16   Q.  OKAY.  YOU DESCRIBED YESTERDAY INTERNET EXPLORER, WHEN

         17   IT WAS DISTRIBUTED WITH WINDOWS 95 AND WINDOWS 98, AS PART

         18   OF THE OPERATING SYSTEM, CORRECT?

         19   A.  YES.

         20   Q.  AND YOU DESCRIBED NETSCAPE'S NAVIGATOR AS AN

         21   APPLICATION, CORRECT, SIR?

         22   A.  CORRECT.

         23   Q.  AND DO I TAKE IT THAT, ACCORDING TO YOUR UNDERSTANDING,

         24   NETSCAPE'S BROWSER IS NOT PART OF THE OPERATING SYSTEM?

         25   A.  WELL, LET ME TRY TO GIVE YOU MY UNDERSTANDING CLEARLY.
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          1   AS I'VE SAID IN THE TESTIMONY AND YESTERDAY, LINE-DRAWING

          2   HERE IS DIFFICULT, BUT IT'S A DIFFERENT PRODUCT OFFERED BY A

          3   DIFFERENT COMPANY.  IT DOES PROVIDE SOME API'S.

          4             STATEMENTS BY NETSCAPE, PARTICULARLY IN 1995,

          5   SUGGESTED THAT THERE WAS AN INTENTION TO PROVIDE A WIDER

          6   RANGE OF API'S.  SO IT MIGHT HAVE BEEN A PLATFORM -- MIGHT

          7   HAVE BECOME A PLATFORM, BUT IT WAS NOT PART OF THE OPERATING

          8   SYSTEM.  IT WAS NOT DESIGNED TO FUNCTION WITH, AND SO

          9   FORTH, THE OPERATING SYSTEM.

         10             WELL, THAT'S THE WRONG CRITERION, BUT IT'S NOT

         11   PART OF THE OPERATING SYSTEM.

         12   Q.  IT'S NOT PART OF THE OPERATING SYSTEM?

         13   A.  YES.

         14   Q.  OKAY.  NOW, WHEN INTERNET EXPLORER IS MADE AVAILABLE FOR

         15   THE APPLE COMPUTER LINE, IS INTERNET EXPLORER AN

         16   APPLICATION?

         17   A.  INTERNET EXPLORER IS AN APPLICATION ON THE APPLE.

         18   Q.  IS IT PART OF THE APPLE OPERATING SYSTEM?

         19   A.  NO.

         20   Q.  WHEN INTERNET EXPLORER WAS MADE AVAILABLE FOR

         21   WINDOWS 3.X, WAS INTERNET EXPLORER AN APPLICATION?

         22   A.  I BELIEVE SO, ALTHOUGH I WILL SAY IN ALL THESE CASES, I

         23   AM UNCERTAIN WHAT RANGE OF API'S IT MIGHT HAVE PROVIDED TO

         24   ISV'S ON THESE PLATFORMS, BUT I HAVE THOUGHT OF IT AS AN

         25   APPLICATION ON WINDOWS 3.1.  IT IS, IN ANY CASE, A DIFFERENT
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          1   CODE.  IT'S A DIFFERENT PRODUCT, AS I UNDERSTAND IT.

          2   Q.  WHEN IE WAS MADE AVAILABLE ON WINDOWS 3.1 OR

          3   WINDOWS 3.X, WAS IT PART OF THE WINDOWS OPERATING SYSTEM,

          4   ACCORDING TO YOUR UNDERSTANDING?

          5   A.  I THINK THAT'S PRECISELY THE QUESTION YOU JUST ASKED AND

          6   I JUST ANSWERED.

          7   Q.  THE ANSWER IS THAT IT WAS NOT PART OF THE OPERATING

          8   SYSTEM; IS THAT CORRECT?

          9   A.  THAT'S CORRECT.

         10   Q.  WHEN MICROSOFT MADE IE AVAILABLE FOR PLATFORMS OTHER

         11   THAN WINDOWS 95 AND WINDOWS 98, DID MICROSOFT CHARGE FOR IE?

         12   A.  MICROSOFT DID NOT CHARGE FOR IE.

         13   Q.  DID MICROSOFT CHARGE FOR IE UNDER ANY CIRCUMSTANCES THAT

         14   YOU'RE AWARE OF?

         15   A.  NONE OF WHICH I AM AWARE.

         16   Q.  WHETHER IT WAS PART OF THE OPERATING SYSTEM OR WHETHER

         17   IT WAS BEING SUPPLIED AS AN APPLICATION; IS THAT CORRECT?

         18   A.  THAT'S CONSISTENT WITH MY UNDERSTANDING.

         19   Q.  LET ME TURN TO THE SUBJECT OF SCREEN RESTRICTIONS, WHICH

         20   IS SOMETHING THAT YOU REFERRED TO IN ONE OF YOUR ANSWERS

         21   YESTERDAY.

         22             YOU HAVE STUDIED MICROSOFT'S IMPOSITION OF SCREEN

         23   RESTRICTIONS TO DETERMINE WHETHER OR NOT THOSE SCREEN

         24   RESTRICTIONS ARE ANTICOMPETITIVE, HAVE YOU NOT, SIR?

         25   A.  YES.
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          1   Q.  AND BY SCREEN RESTRICTIONS, WE'RE TALKING ABOUT

          2   RESTRICTIONS ON WHAT OEM'S CAN DO; IS THAT CORRECT?

          3   A.  THAT'S CORRECT.  ON HOW OEM'S CAN -- I GUESS MOST OF THE

          4   ISSUES HAVE TO DO WITH MODIFY THE BOOT SEQUENCE -- THE FIRST

          5   BOOT SEQUENCE.

          6   Q.  NOW, DID YOU INVESTIGATE WHEN MICROSOFT IMPOSED THESE

          7   SCREEN RESTRICTIONS?

          8   A.  YES, ALTHOUGH THERE'S A QUESTION OF THE DISTINCTION

          9   BETWEEN "IMPOSED" AND "ENFORCED," BUT MICROSOFT FIRST

         10   ASSERTED THESE RESTRICTIONS IN -- IT'S SERVICE RELEASE, I

         11   THINK, 2-1/2.  AND NOW WE HAVE A MEMORY TEST, BUT I BELIEVE

         12   IT WAS IN 1996.  I'VE SIMPLY FORGOTTEN THE DATE.

         13   Q.  DID YOU FORM AN UNDERSTANDING AS TO WHY MICROSOFT BEGAN

         14   TO ASSERT SCREEN RESTRICTIONS IN 1996?

         15   A.  WELL, AS I SAID, I HAVEN'T FOCUSED ON INTENT.  I DID TRY

         16   TO ASK THE QUESTION, "ARE THEY GOING TO HAVE AN

         17   ANTICOMPETITIVE EFFECT"?  I WAS TOLD THE REASONS BY

         18   MICROSOFT.  THEY SEEMED PLAUSIBLE.  I'M HAPPY TO REPEAT

         19   THEM, IF YOU WOULD LIKE.

         20   Q.  WHEN YOU SAY YOU WERE TOLD THE REASONS BY MICROSOFT,

         21   WERE THESE REASONS THAT YOU RELIED ON IN REACHING YOUR

         22   CONCLUSIONS?

         23   A.  ONLY TO THE EXTENT THAT IF THERE HAD BEEN NO PLAUSIBLE

         24   RATIONALE, WHETHER SPOKEN BY MICROSOFT OR FAIRLY OBVIOUS ON

         25   THE FACE OF IT, IT WOULD HAVE AFFECTED MY JUDGMENT.  BUT THE
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          1   FACT THAT THEY'RE ASSERTING INTELLECTUAL PROPERTY RIGHTS,

          2   THAT THEY HAVE AN OBVIOUS INTEREST IN THE WAY THE USER

          3   RECEIVES -- THE ULTIMATE CONSUMER RECEIVES THE PRODUCT WITH

          4   THEIR NAME ON IT, STRUCK ME AS A PLAUSIBLE RATIONALE, AND I

          5   FOCUSED, AFTER THAT, ON THE LIKELY EFFECTS OF THOSE

          6   RESTRICTIONS.

          7   Q.  WAS ONE OF THE LIKELY EFFECTS OF THE SCREEN RESTRICTIONS

          8   TO RESTRICT OEM'S FROM DISPLAYING NETSCAPE'S BROWSER ON

          9   THEIR P.C.'S IN A WAY THAT WAS MORE PROMINENT THAN THE WAY

         10   INTERNET EXPLORER WAS DISPLAYED?

         11   A.  IT BASICALLY REQUIRED THAT ICONS THEY PUT ON BE NO

         12   LARGER.  THERE ARE A NUMBER OF THINGS THEY COULD HAVE DONE

         13   TO HIGHLIGHT NETSCAPE NAVIGATOR, BUT ONE OF THEM WAS NOT TO

         14   HAVE A DIFFERENT-SIZED ICON, THAT'S CORRECT.  SO IN THAT

         15   SENSE OF PROMINENCE, IT DID RESTRICT WHAT HAPPENED.

         16   Q.  AND DID YOU UNDERSTAND FROM MICROSOFT THAT THAT WAS ONE

         17   OF THE REASONS THAT SCREEN RESTRICTIONS WERE IMPOSED -- THAT

         18   IS, TO PREVENT OEM'S FROM DISPLAYING NETSCAPE'S BROWSER IN A

         19   WAY THAT WAS MORE PROMINENT THAN THE DISPLAY OF INTERNET

         20   EXPLORER?

         21   A.  WELL, I DID SEE AN E-MAIL IN WHICH A NUMBER OF -- IN

         22   WHICH ONE OF THE MICROSOFT PEOPLE REPORTED THAT THEY HAD

         23   GONE OUT AND BOUGHT COMPUTERS AT RETAIL WITH WINDOWS 95 AND

         24   FOUND THAT, ON SEVERAL OF THEM, THE INTERNET EXPLORER ICON

         25   WAS NOT VISIBLE.  THEY WERE UPSET AT THIS.  THEY SAW THE
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          1   NETSCAPE ICON.  THEY DIDN'T SEE THE INTERNET EXPLORER ICON.

          2   THEY EXPRESSED UPSET SINCE THEY WANTED THE INTERNET EXPLORER

          3   ICON DISPLAYED.

          4             I DON'T RECALL SEEING ANYTHING ON THE ISSUE OF

          5   RELATIVE PROMINENCE.

          6   Q.  YOU DON'T.  WHEN YOU SAY ONE OF THE MICROSOFT PEOPLE --

          7   A.  IT WAS A FAIRLY SENIOR PERSON WRITING THE E-MAIL.  I

          8   DON'T REMEMBER WHO IT WAS.

          9   Q.  MAYBE SOMEBODY AS SENIOR AS THE CHIEF EXECUTIVE OFFICER

         10   OF THE COMPANY, SIR?

         11   A.  THE E-MAIL THAT I HAVE IN MIND WAS WRITTEN TO HIM, NOT

         12   BY HIM.

         13   Q.  WELL, LET ME SEE IF YOU'VE SEEN THE E-MAIL THAT I HAVE

         14   IN MIND.

         15             MR. BOIES:  I WOULD ASK THE WITNESS TO BE HANDED

         16   GOVERNMENT EXHIBIT 295, WHICH IS ALREADY IN EVIDENCE.

         17   BY MR. BOIES:

         18   Q.  THIS IS AN E-MAIL FROM MR. GATES, DATED JANUARY 5, 1996,

         19   ON THE SUBJECT OF OEM'S AND THE INTERNET.  HAVE YOU SEEN

         20   THIS DOCUMENT BEFORE, SIR?

         21   A.  I BELIEVE I HAVE, YES.

         22   Q.  NOW, HE STARTS OFF BY SAYING "WINNING INTERNET BROWSER

         23   SHARE IS A VERY, VERY IMPORTANT GOAL FOR US."

         24             NOW, IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF

         25   WHAT MICROSOFT BELIEVED IN EARLY 1996?
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          1   A.  WELL, I HAVE THE USUAL PROBLEM WITH ASCRIBING BELIEF TO

          2   A CORPORATION, BUT IT'S CONSISTENT WITH A LOT OF INTERNAL

          3   COMMUNICATIONS I'VE SEEN FROM THAT PERIOD.

          4   Q.  WELL, SIR, WOULD YOU TEND TO AGREE WITH ME THAT WHEN

          5   BILL GATES ASSERTS A PARTICULAR BELIEF, GIVEN HIS POSITION

          6   IN THAT COMPANY, IT'S FAIR TO ASSUME THAT THAT'S THE BELIEF

          7   OF THE MICROSOFT CORPORATION?

          8   A.  IT'S FAIR TO ASSUME THAT IT'S WIDELY SHARED WITHIN THE

          9   CORPORATION, ABSOLUTELY.  I JUST LIKE TO DISTINGUISH BETWEEN

         10   CORPORATIONS AND PEOPLE.  BUT AS A FUNCTIONING ENTITY, I

         11   WOULD SAY THAT WAS THE SHARED BELIEF, YES.

         12   Q.  YES.  NOW, LET'S LOOK AT THE SECOND PARAGRAPH.  HE SAYS,

         13   "APPARENTLY A LOT OF OEM'S ARE BUNDLING NON-MIRCOSOFT

         14   BROWSERS AND COMING UP WITH OFFERINGS WITH INTERNET SERVICE

         15   PROVIDERS THAT GET DISPLAYED ON THEIR MACHINES IN A FAR" --

         16   WHICH IS EMPHASIZED -- "MORE PROMINENT WAY THAN MSN OR OUR

         17   INTERNET BROWSER."

         18             DO YOU SEE THAT?

         19   A.  I SEE IT.

         20   Q.  NOW, IS IT CONSISTENT WITH YOUR UNDERSTANDING THAT THIS

         21   WAS ONE OF THE CONCERNS THAT LED TO SCREEN RESTRICTIONS?

         22   A.  WELL, THIS E-MAIL DOESN'T SUGGEST THAT.  THIS E-MAIL, IF

         23   YOU READ ON, SAYS IN THE FOURTH PARAGRAPH -- AND TALKS ABOUT

         24   A NUMBER OF THINGS THAT MIGHT BE DONE -- IS OUR PROBLEM

         25   PROVING OUR TECHNOLOGY?  IS OUR PROBLEM THAT THEY'RE GETTING
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          1   BOUNTY FEES?  IS A 3.1 BROWSER AN ISSUE?

          2             HE DISCUSSES A NUMBER OF THINGS.  SHOULD WE HAVE

          3   AN EASY YEAR WAY FOR CUSTOMERS TO CLICK AND GET TO THEIR

          4   HOME PAGE?  CAN WE DO THAT?

          5             HE DISCUSSES A WHOLE LOT OF THINGS THAT MIGHT BE

          6   DONE AND MIGHT BE ADDRESSED.  HE DOES NOT DISCUSS SCREEN

          7   RESTRICTIONS.  SO YOU CAN'T GO FROM THIS DOCUMENT TO SCREEN

          8   RESTRICTIONS.  IT'S CLEARLY AN IMPORTANT ISSUE FOR HIM, AND

          9   HE DISCUSSES A NUMBER OF THINGS IN THIS E-MAIL THAT SHOULD

         10   BE ADDRESSED TO DEAL WITH IT.

         11   Q.  AND, AS YOU UNDERSTAND IT, SIR, WAS ONE OF THE THINGS

         12   THAT MICROSOFT ULTIMATELY DID TO DEAL WITH THIS TO ADOPT

         13   SCREEN RESTRICTIONS?

         14   A.  ONE OF THE THINGS MICROSOFT DID WAS TO ADOPT SCREEN

         15   RESTRICTIONS.  WHETHER THERE'S A LINK BETWEEN THIS MAIL AND

         16   THAT DECISION, I DON'T KNOW.

         17   Q.  WELL, DO YOU KNOW WHETHER THERE IS A LINK, AS YOU PUT

         18   IT, BETWEEN THE PROBLEM IDENTIFIED IN THE SECOND

         19   PARAGRAPH -- THAT IS, THAT AMONG OTHER THINGS, OEM'S WERE

         20   DISPLAYING OTHER BROWSERS AND OTHER ISP'S IN A FAR MORE

         21   PROMINENT WAY THAN MSN OR IE -- DO YOU KNOW WHETHER THERE'S

         22   A LINK TO MICROSOFT'S PERCEPTION OF THAT AS A PROBLEM AND

         23   THE IMPOSITION OF SCREEN RESTRICTIONS?

         24   A.  SCREEN RESTRICTIONS CLEARLY BEAR ON THAT ISSUE.  THE

         25   INTERNAL PROCESS LINKING THEM, IF THERE IS ONE, I AM UNAWARE
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          1   OF.

          2   Q.  AND DID YOU INVESTIGATE IT?

          3   A.  I DID NOT INVESTIGATE THE DECISION PROCESS.

          4   Q.  OKAY.

          5             MR. BOIES:  LET ME ASK THE WITNESS TO BE SHOWN

          6   GOVERNMENT'S EXHIBIT 401, WHICH IS ALREADY IN EVIDENCE.  AND

          7   THIS IS A JANUARY 22, 1996 MICROSOFT OEM SALES MID-YEAR

          8   REVIEW.

          9             AND THE PAGE I AM PARTICULARLY INTERESTED IN IS

         10   PAGE 19, WHICH IS HEADED "WHAT WE MISSED IN FIRST HALF OF

         11   FISCAL YEAR '96."

         12   BY MR. BOIES:

         13   Q.  LET ME BEGIN BY ASKING YOU WHETHER YOU'VE SEEN THIS

         14   DOCUMENT BEFORE, SIR?

         15   A.  I DON'T HAVE A SPECIFIC RECOLLECTION OF THIS DOCUMENT.

         16   I MAY HAVE SEEN IT, BUT IF I HAVE, I DON'T RECALL IT.

         17   Q.  LET ME DIRECT YOUR ATTENTION TO THE SECOND CONCLUSION

         18   HERE, WHICH IS THAT ONE OF THE IMPORTANT THINGS MISSED IN

         19   THE FIRST HALF OF FISCAL YEAR 1996 WAS "CONTROL OVER

         20   START-UP SCREENS, MSN AND IE PLACEMENT."

         21             DO YOU SEE THAT?

         22   A.  I SEE THAT, YES.

         23   Q.  DOES THIS PROVIDE, AS YOU UNDERSTAND IT, A LINK, TO USE

         24   YOUR WORDS IN AN EARLIER ANSWER, BETWEEN CHANGES IN SCREEN

         25   RESTRICTIONS AND IE PLACEMENT?
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          1   A.  WELL, THIS IS PRETTY STRAIGHTFORWARD.  THIS IS

          2   MR. KEMPIN SAYING THIS IS SOMETHING WE SHOULD HAVE

          3   ADDRESSED.  AND I WOULD PRESUME -- ALTHOUGH, AGAIN, I'M ONLY

          4   PRESUMING -- THAT THERE WAS SOME LINK BETWEEN HIS CONCERN

          5   THAT THIS BE ADDRESSED AND ITS ULTIMATELY BEING ADDRESSED.

          6   Q.  NOW, ARE YOU AWARE OF ANY COMPLAINTS BY OEM'S THAT

          7   RESULTED FROM THE IMPOSITION OF SCREEN RESTRICTIONS?

          8   A.  OF COURSE.  A NUMBER OF OEM'S WERE UNHAPPY THAT

          9   MICROSOFT HAD ESSENTIALLY SAID, "YOU CAN'T DO SOME THINGS

         10   THAT YOU ARE DOING."  I THINK PACKARD BELL, IN PARTICULAR,

         11   WAS UNHAPPY.

         12             IT WOULD BE SURPRISING IF MICROSOFT ASSERTING

         13   INTELLECTUAL PROPERTY RIGHTS AND REDUCING THEIR FREEDOM OF

         14   ACTION IN SOME RESPECTS DIDN'T CAUSE SOME OF THEM UPSET.

         15   Q.  AND DID THE OEM'S TAKE THE POSITION THAT THE SCREEN

         16   RESTRICTIONS WERE GOING TO RESULT IN SIGNIFICANT AND COSTLY

         17   PROBLEMS FOR THEM?

         18   A.  I THINK ONE OR MORE OF THEM MAY HAVE ASSERTED IT WOULD

         19   REQUIRE SOME REDESIGN, BECAUSE THEY HAD ESSENTIALLY

         20   IMPLEMENTED A BOOT SEQUENCE THAT DEPENDED ON THEIR BEING

         21   ABLE TO CONTROL CERTAIN THINGS THAT MICROSOFT SAID YOU CAN

         22   NO LONGER CONTROL.  I DON'T RECALL THE DETAILS OF THOSE

         23   COMPLAINTS, BUT THEY MAY WELL HAVE BEEN MADE.

         24   Q.  NOW, THE OEM'S ARE MICROSOFT'S PRIMARY CUSTOMERS FOR ITS

         25   OPERATING SYSTEM, CORRECT, SIR?
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          1   A.  WELL, IT'S AN INTERESTING USE OF LANGUAGE.  THE OEM'S,

          2   YOU COULD ARGUE, AS MICROSOFT'S PARTNERS OR MICROSOFT'S

          3   DISTRIBUTORS.  MICROSOFT'S ULTIMATE CUSTOMERS ARE THE

          4   END USERS.  IF THE END USERS AREN'T INTERESTED -- BUSINESS

          5   AND CONSUMERS USERS AREN'T INTERESTED IN OPERATING SYSTEM,

          6   OEM'S WILL STOP BUYING IT.

          7   Q.  MICROSOFT DOES SELL SOME OPERATING SYSTEMS AT RETAIL,

          8   BUT THE VAST MAJORITY OF MICROSOFT'S REVENUES COMES FROM THE

          9   SALES OF OPERATING SYSTEMS TO OEM'S, CORRECT, SIR?

         10   A.  YES, OF COURSE.  BUT OEM'S ARE SELLING TO END USERS.

         11   OEM'S ARE NOT THEMSELVES USING ALL OF THOSE COPIES.  THEY

         12   ARE PASSING THEM ALONG AS PART OF COMPUTER SYSTEMS TO

         13   END USERS.  AND, YOU KNOW, I WAS FIVE FEET AWAY FROM MICHAEL

         14   DELL A FEW WEEKS AGO WHEN HE SAID, "WE SELL WHAT CONSUMERS

         15   WANT.  AND IF CONSUMERS DON'T WANT WINDOWS, WE WON'T SELL

         16   WINDOWS."

         17             SO THINKING OF OEM'S AS ULTIMATE CUSTOMERS, I

         18   THINK, IS SIMPLY WRONG.  THEY ARE PART OF THE DISTRIBUTION

         19   CHANNEL FOR MICROSOFT TO PROVIDE ITS OPERATING SYSTEM

         20   SOFTWARE TO END USERS.

         21   Q.  WHEN MICROSOFT INCORPORATES AN INTEL CHIP OR WHEN AN OEM

         22   INCORPORATES AN INTEL CHIP INTO A P.C., IS THE OEM A

         23   CUSTOMER OF INTEL, AS YOU USE THAT TERM AS AN ECONOMIST?

         24   A.  AS I USE THE TERM AS AN ECONOMIST, THE OEM IS A

         25   CUSTOMER, BUT NOT INTEL'S ULTIMATE CUSTOMER.  INTEL
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          1   ADVERTISES ON TELEVISION, IN PARTICULAR, BECAUSE IT WANTS TO

          2   PULL THROUGH THE CHANNEL.  THE NOTION THAT IN A VERTICAL

          3   RELATIONSHIP LIKE THIS, THERE AREN'T OCCASIONAL CONFLICTS --

          4   I MEAN, IT FLIES IN THE FACE OF EXPERIENCE.  OF COURSE THERE

          5   ARE OCCASIONAL CONFLICTS.

          6   Q.  I WASN'T SUGGESTING THERE ARE NOT CONFLICTS, MAYBE MORE

          7   THAN OCCASIONAL.  MY QUESTION REALLY JUST HAD TO DO WITH

          8   WHAT I THOUGHT WAS AN OBVIOUS POINT, WHICH IS THE OEM'S ARE

          9   MICROSOFT'S BIGGEST CUSTOMERS.  AND AS AN ECONOMIST, DO YOU

         10   RECOGNIZE THAT THE OEM'S ARE CUSTOMERS OF MICROSOFT?

         11   A.  I WOULD, IN FACT --

         12             MR. UROWSKY:  OBJECTION.  THAT'S BEEN ASKED AND

         13   ANSWERED, I THINK.

         14             THE COURT:  OVERRULED.

         15             THE WITNESS:  I WOULD VIEW THE OEM'S AS

         16   MANUFACTURERS WHO USE MICROSOFT'S PRODUCTS AS AN INPUT AND

         17   SELL TO ULTIMATE CONSUMERS.

         18   BY MR. BOIES:

         19   Q.  AND WHEN YOU SAY THEY USE IT AS AN INPUT, IS ANOTHER

         20   WORD FOR THAT A FACTOR OF PRODUCTION?

         21   A.  WELL, NOW WE COME INTO TERMINOLOGY.  USUALLY THE TERM

         22   "FACTOR OF PRODUCTION" IS RESERVED FOR PRIMARY FACTORS, LIKE

         23   LABOR, CAPITAL, LAND, AND RAW MATERIALS.  AND YOU WOULD CALL

         24   SOMETHING LIKE THE OPERATING SYSTEM OR THE CHIP AN

         25   INTERMEDIATE PRODUCT RATHER THAN A FACTOR OF PRODUCTION.
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          1   Q.  SO THIS IS AN INTERMEDIATE PRODUCT -- AS YOU USE THE

          2   TERMS, THIS IS AN INTERMEDIATE PRODUCT THAT THE OEM

          3   PURCHASES FROM MICROSOFT AND THEN INCORPORATES INTO THE P.C.

          4   THAT IS ULTIMATELY SOLD TO THE ULTIMATE CONSUMER?

          5   A.  THAT'S RIGHT.

          6   Q.  OKAY.

          7             NOW, IS IT YOUR UNDERSTANDING THAT IN A

          8   COMPETITIVE MARKET, PEOPLE WHO SELL INTERMEDIATE PRODUCTS TO

          9   CUSTOMERS WHO ARE THEN GOING TO INCORPORATE THOSE

         10   INTERMEDIATE PRODUCTS INTO THE ULTIMATE PRODUCT FOR

         11   CONSUMERS HAVE TO WORRY ABOUT WHAT THEIR CUSTOMERS THINK

         12   ABOUT THEIR ACTIONS?

         13   A.  IN A COMPETITIVE -- I ASSUME WE'RE TALKING A PERFECTLY

         14   COMPETITIVE MARKET.

         15   Q.  WELL, LET'S TRY TO BE A LITTLE MORE PRACTICAL.

         16   A.  SURE.

         17   Q.  YOUR VIEW IS THAT THERE ARE VERY FEW PERFECTLY

         18   COMPETITIVE MARKETS, CORRECT?

         19   A.  THAT'S CORRECT.

         20   Q.  SO LET'S TALK ABOUT REAL-WORD MARKETS.  LET'S TALK ABOUT

         21   REAL-WORLD MARKETS THAT YOU WOULD CONSIDER TO BE REASONABLY

         22   COMPETITIVE.  OKAY?  NOW, IN THOSE KIND OF MARKETS, DOES A

         23   SELLER HAVE TO WORRY ABOUT WHAT THE REACTION IS OF THE

         24   SELLER'S CUSTOMERS TO DECISIONS THAT THE SELLER MAKES?

         25   A.  OF COURSE.  THE SELLER HAS TO WORRY ABOUT THE WHOLE
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          1   RANGE OF ITS DECISIONS AND ITS REACTIONS.  IT ALSO MAY

          2   MARKET TO END USERS.  IT MAY FOCUS ON THE INTERMEDIATE

          3   CUSTOMERS.  BUT NATURALLY A SELLER OF ANY KIND WANTS GOOD

          4   RELATIONSHIPS WITH ITS CUSTOMERS, CONSISTENT WITH ITS

          5   OVERALL INTERESTS.

          6   Q.  AND IF, IN A REASONABLY COMPETITIVE REAL-WORLD MARKET, A

          7   SELLER DOES NOT MAINTAIN GOOD RELATIONSHIPS WITH ITS

          8   CUSTOMERS, THOSE CUSTOMERS WILL GO SOMEPLACE ELSE, CORRECT?

          9   A.  OF COURSE.  BUT, MR. BOIES, I MEAN, THE LITERATURE IN

         10   MARKETING AND ECONOMICS IS FULL OF EXAMPLES OF WHAT'S CALLED

         11   CHANNEL CONFLICT, WHERE PEOPLE IN VERTICAL RELATIONSHIPS

         12   HAVE CONFLICTS.  THESE THINGS HAPPEN.

         13             AND IT IS IN THE INTEREST OF MICROSOFT, WHICH

         14   WORKS HARD ON ITS OEM RELATIONS, AND ANY COMPANY, TO WORRY

         15   ABOUT ITS RELATIONS WITH ITS CUSTOMERS AND WITH THEIR

         16   CUSTOMERS IN SOME CASES.

         17   Q.  LET ME JUST UNDERSCORE THAT.  MICROSOFT WOULD WANT TO

         18   WORRY ABOUT ITS RELATIONSHIPS WITH ITS OEM CUSTOMERS WHETHER

         19   IT WAS A COMPETITIVE FIRM, OR A MONOPOLY, OR SOMEWHERE IN

         20   BETWEEN, CORRECT?

         21   A.  GENERALLY, YES.

         22   Q.  OKAY.  HOWEVER, ONE DIFFERENCE BETWEEN WHETHER A SELLER

         23   IS A MONOPOLY OR A COMPETITOR IS THAT IF THOSE CUSTOMER

         24   RELATIONS DETERIORATE, THEN CUSTOMERS OF A COMPETITIVE FIRM

         25   HAVE SOMEPLACE ELSE TO GO, CORRECT?
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          1   A.  IN A MARKET IN WHICH THERE IS EFFECTIVE SHORT-RUN

          2   COMPETITION, THAT'S CORRECT.

          3   Q.  AND AS YOU UNDERSTAND IT, IF AN OEM GETS UNHAPPY ENOUGH

          4   WITH MICROSOFT SO IT WOULD LIKE TO CHANGE SUPPLIERS, DOES

          5   IT, IN THE PRESENT DAY, HAVE ANYPLACE ELSE TO GO, AS A

          6   PRACTICAL MATTER?

          7   A.  IN THE SHORT RUN, I THINK WE'VE BEEN OVER THIS AND THE

          8   ANSWER IS "NO."

          9   Q.  OKAY.  NOW, LET ME ASK YOU TO LOOK AT GOVERNMENT'S

         10   EXHIBIT 309, WHICH IS ALREADY IN EVIDENCE.  AND THIS IS A

         11   COMMUNICATION FROM HEWLETT PACKARD TO MICROSOFT.  LET ME ASK

         12   YOU FIRST WHETHER THIS IS A DOCUMENT YOU'VE SEEN BEFORE,

         13   SIR.

         14   A.  LET ME TAKE A MINUTE, IF I MAY.

         15   Q.  CERTAINLY.  WHEN YOU'VE FINISHED REVIEWING IT, PLEASE

         16   LET ME KNOW.

         17   A.  YES, I THINK I HAVE SEEN THIS.

         18   Q.  I'M SORRY.  WHAT?

         19   A.  I THINK I'VE SEEN THIS, YES.

         20   Q.  LET ME DIRECT YOUR ATTENTION TO THE SECOND PARAGRAPH

         21   HERE WHERE THE HEWLETT PACKARD REPRESENTATIVE WRITES, "AS

         22   WAS CLEARLY STATED ON MANY OCCASIONS TO YOU AND OTHER

         23   MEMBERS OF THE OEM TEAM, MICROSOFT'S MANDATED REMOVAL OF ALL

         24   OEM BOOT-SEQUENCE AND AUTO-START PROGRAMS FOR OEM LICENSED

         25   SYSTEMS HAS RESULTED IN SIGNIFICANT AND COSTLY PROBLEMS FOR
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          1   HP-PAVILLION LINE OF RETAIL P.C.'S."

          2             IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF WHAT

          3   HAPPENED, AT LEAST WITH RESPECT TO HEWLETT PACKARD, WHEN THE

          4   OEM SCREEN RESTRICTIONS WERE IMPOSED IN 1996?

          5   A.  WELL, I DIDN'T SEEK TO INVESTIGATE WHAT ACTUALLY

          6   HAPPENED WITH HEWLETT PACKARD.  THIS IS CONSISTENT WITH MY

          7   UNDERSTANDING OF WHAT HEWLETT PACKARD CONSISTENTLY SAID.

          8             AND THEY ELABORATE ON SOME OF THEIR PARTICULAR

          9   ISSUES IN THE REST OF THE LETTER.

         10   Q.  LET ME GO TO THE NEXT-TO-LAST PARAGRAPH OF THE DOCUMENT,

         11   WHICH IS ON THE SECOND PAGE OF THE DOCUMENT.  THERE THE

         12   HEWLETT PACKARD REPRESENTATIVES WRITE, "IF WE HAD A CHOICE

         13   OF ANOTHER SUPPLIER, BASED ON YOUR ACTIONS IN THIS AREA, I

         14   ASSURE YOU, YOU WOULD NOT BE OUR SUPPLIER OF CHOICE."

         15             DO YOU SEE THAT?

         16   A.  I SEE THAT.  THIS IS CLEARLY AN ANGRY PERSON.

         17   Q.  NOW, YOU SAID THAT YOU WERE AWARE OF WHAT HEWLETT

         18   PACKARD'S CONSISTENT POSITION WAS WITH RESPECT TO THE SCREEN

         19   RESTRICTIONS.  ARE YOU AWARE OF OTHER OEM'S WHO TOOK SIMILAR

         20   POSITIONS WITH RESPECT TO THE SCREEN RESTRICTIONS?

         21   A.  I'VE SEEN DOCUMENTS FROM ONE OR TWO OTHERS, I BELIEVE.

         22   THERE MAY HAVE BEEN MORE.  I THINK PACKARD BELL, IN

         23   PARTICULAR, HAD PUT ON ITS OWN SHELL.  AND THAT, OF COURSE,

         24   WAS A CONCERN TO MICROSOFT SINCE IT HADN'T WORKED WELL.  AND

         25   I THINK PACKARD BELL COMPLAINED.  AND THERE MAY HAVE BEEN
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          1   OTHERS WHO HAD DONE MODIFICATIONS TO THE BOOT SEQUENCE AND

          2   DISLIKED HAVING TO UNWIND THEM.

          3   Q.  AND WERE YOU AWARE OF INSTANCES IN WHICH MICROSOFT

          4   GRANTED EXCEPTIONS TO THE SCREEN RESTRICTIONS FOR CERTAIN

          5   OEM'S AND NOT FOR OTHERS?

          6   A.  WELL, I'M UNAWARE -- I'M AWARE OF TWO THINGS, AND LET MY

          7   TRY TO BE CLEAR -- THAT MICROSOFT HAS GRANTED SOME

          8   FLEXIBILITY TO LARGE OEM'S, FOR WHICH IT HAS DONE WHAT IT

          9   CONSIDERS TO BE NECESSARY TESTING.

         10             I'M UNAWARE THAT OTHER OEM'S HAVE SOUGHT TO OBTAIN

         11   THE SAME FLEXIBILITY AND BEEN DENIED, ALTHOUGH I HAVEN'T

         12   INVESTIGATED THE MATTER IN DEPTH.

         13   Q.  HAVE YOU INVESTIGATED THE MATTER AT ALL?

         14   A.  NO.

         15   Q.  OKAY.  NOW, DID YOU UNDERSTAND THAT ONE OF THE PURPORTED

         16   JUSTIFICATIONS THAT MICROSOFT HAD FOR THE SCREEN

         17   RESTRICTIONS WAS TO HAVE A CONSISTENT WINDOWS EXPERIENCE FOR

         18   EVERYBODY WHO USED WINDOWS?

         19   A.  I'VE HEARD THAT, YES.

         20   Q.  AND DID YOU SEE INDICATIONS WITHIN THE MICROSOFT

         21   DOCUMENTS THAT YOU REVIEWED THAT THIS COMMON WINDOWS

         22   EXPERIENCE IDEA WAS NOT BEING CONSISTENTLY IMPLEMENTED?

         23   A.  I'M NOT SURE WHAT YOU MEAN BY THAT.

         24   Q.  WELL, FOR EXAMPLE, DID SOME OF THE OEM'S GET EXCEPTIONS

         25   FROM THE SCREEN RESTRICTIONS THAT RESULTED IN THERE NOT
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          1   BEING A CONSISTENT WINDOWS EXPERIENCE ACROSS OEM'S?

          2   A.  MICROSOFT HAS PROVIDED SOME FLEXIBILITY TO SOME OEM'S,

          3   AS WE'VE DISCUSSED.  I SAW A COMPAQ FIRST BOOT SEQUENCE AT

          4   REDMOND.  IT WAS DIFFERENT FROM THE FIRST BOOT SEQUENCE ON

          5   OTHER MACHINES, SO THAT THERE IS SOME DEGREE OF DIFFERENCE

          6   THAT MICROSOFT PERMITS.  THAT'S TRUE.

          7   Q.  AND LET ME SEE IF YOU'VE SEEN GOVERNMENT EXHIBIT 379,

          8   WHICH IS IN EVIDENCE.  HAVE YOU SEEN THIS DOCUMENT BEFORE?

          9   A.  I'VE READ A LOT OF DOCUMENTS, BUT YOU HAVE MANAGED TO

         10   FIND A FEW I HAVE NOT.  I DON'T BELIEVE I HAVE SEEN THIS

         11   DOCUMENT.

         12   Q.  WOULD YOU TAKE A MOMENT AND REVIEW IT, AND WHEN YOU'VE

         13   FINISHED, LET ME KNOW.

         14   A.  THANK YOU.  I WILL.

         15             THE COURT:  I THINK WHILE HE IS DOING THAT, WE

         16   WILL TAKE OUR MORNING RECESS.

         17             MR. BOIES:  THANK YOU, YOUR HONOR.

         18             (RECESS WAS TAKEN.)

         19             (AFTER RECESS.)

         20   BY MR. BOIES:

         21   Q.  DURING THE BREAK, DEAN SCHMALENSEE, DID YOU HAVE AN

         22   OPPORTUNITY TO REVIEW GOVERNMENT EXHIBIT 379?

         23   A.  YES, I DID.

         24   Q.  AND THIS IS AN E-MAIL DATED MAY 12, 1998.  AND AT THE

         25   BEGINNING IT TALKS ABOUT A DECISION THAT APPARENTLY
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          1   MR. KEMPIN HAD MADE TO LET PACKARD BELL AND GATEWAY, ALONG

          2   WITH COMPAQ, OPT OUT OF THE REFERRAL SERVER INFRASTRUCTURE

          3   IN WINDOWS 98; IS THAT CORRECT?

          4   A.  YES.

          5   Q.  AND UNDER THIS APPROACH, THE OEM'S WOULD BE ABLE TO

          6   INSERT THEIR OWN ISP SIGN-UP SOLUTION IN THE FIRST BOOT

          7   SEQUENCE BEFORE THE WINDOWS WELCOME SCREEN.

          8   A.  THAT'S RIGHT.

          9   Q.  NOW, DO YOU KNOW WHETHER THAT WAS EVER IMPLEMENTED?

         10   A.  MY UNDERSTANDING IS THAT THAT HAS BEEN IMPLEMENTED.

         11   Q.  AND WAS IT IMPLEMENTED FOR ALL OF THE OEM'S OR ONLY

         12   CERTAIN OF THE OEM'S?

         13   A.  I KNOW IT WAS IMPLEMENTED FOR LARGE OEM'S.  I DON'T KNOW

         14   WHETHER IT HAS BEEN EXTENDED TO ALL OEM'S.

         15   Q.  AND DID YOU UNDERSTAND THAT THERE WAS CONCERN WITHIN

         16   MICROSOFT THAT DOING THIS WOULD UNDERMINE MICROSOFT'S

         17   PURPORTED DEFENSE OF THE SCREEN RESTRICTIONS AS DESIGNED TO

         18   CREATE A CONSISTENT WINDOWS EXPERIENCE?

         19   A.  WELL, WHAT WE HAVE TO THAT EFFECT HERE IS -- IN THE

         20   PARAGRAPH BEGINNING "JOACHIM THINKS THIS CAVE-IN" -- THERE

         21   IS A DESCRIPTION OF WHAT TWO PEOPLE SAY DAVE HEINER SAID.

         22   Q.  NOW, WHEN YOU SAY THERE IS A DESCRIPTION OF WHAT TWO

         23   PEOPLE SAY DAVE HEINER SAID, YOU'RE TALKING ABOUT THE

         24   PARAGRAPH, THE SECOND SENTENCE OF WHICH SAYS "CARL AND KURT

         25   INFORM ME THAT THE REACTION FROM DAVE HEINER AND THE
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          1   ANTITRUST TEAM WAS NEGATIVE.  CHANGES LIKE THIS UNDERMINE

          2   OUR WHOLE CASE IN DEFENSE OF WINDOWS EXPERIENCE."

          3   A.  THAT'S WHAT I'M REFERRING TO.

          4   Q.  PRIOR TO SEEING THIS MEMORANDUM, WHICH YOU SAID YOU'D

          5   NOT SEEN BEFORE, WERE YOU AWARE OF CONCERNS WITHIN MICROSOFT

          6   THAT MAKING THESE EXCEPTIONS UNDERMINE THEIR DEFENSE OF THE

          7   SCREEN RESTRICTIONS?

          8   A.  NO.  THAT'S A LEGAL ISSUE AND I WASN'T CONCERNED WITH

          9   IT.

         10   Q.  LET ME TURN TO ANOTHER SUBJECT.  IN YOUR REPORT, YOU

         11   RELY ON SURVEYS OR -- AND PERHAPS "SURVEYS" IS NOT THE RIGHT

         12   WORD -- PUBLICATIONS OR EVALUATIONS OF INTERNET EXPLORER AND

         13   NETSCAPE'S NAVIGATOR TO DETERMINE THEIR RELATIVE QUALITY; IS

         14   THAT FAIR?

         15   A.  WELL, TO DETERMINE THE PERCEPTION OF THEIR RELATIVE

         16   QUALITY, THAT'S CORRECT.

         17   Q.  AND YOU CONCLUDE THAT IN THE BEGINNING, DURING THE TIME

         18   THAT IE 1 AND 2 WERE OUT, NETSCAPE WAS VIEWED AS THE

         19   SUPERIOR BROWSER; IS THAT CORRECT?

         20   A.  THAT'S CORRECT.

         21   Q.  AND YOU CONCLUDE DURING THE PERIOD THAT IE 3 WAS OUT,

         22   THE TWO BROWSERS WERE VIEWED AS BEING IN PARITY; IS THAT

         23   CORRECT?

         24   A.  ROUGHLY.  THE PATTERN OF REVIEWS IS MIXED.  THAT'S

         25   CORRECT.
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          1   Q.  AND YOU CONCLUDE THAT DURING THE PERIOD OF TIME THAT

          2   IE 4 WAS OUT, MICROSOFT WAS VIEWED AS THE SUPERIOR BROWSER;

          3   IS THAT CORRECT?

          4   A.  MICROSOFT WON THE PREDOMINANT NUMBER OF HEAD-TO-HEAD

          5   COMPARISONS, YES, THAT'S CORRECT.

          6   Q.  NOW, WHEN YOU SAY MICROSOFT WON THE PREDOMINANT NUMBER

          7   OF HEAD-TO-HEAD COMPARISONS, DID YOU REVIEW THE COMPARISONS

          8   THAT WERE MADE PART OF THE TRIAL RECORD IN THIS CASE DURING

          9   THE EXAMINATION OF MR. BARKSDALE?

         10   A.  YOU'RE TALKING ABOUT THE EXAMINATION IN COURT, NOT FILED

         11   AS PART OF HIS DIRECT TESTIMONY?

         12   Q.  YES.

         13   A.  I DID NOT.

         14   Q.  DID ANYONE BRING TO YOUR ATTENTION THAT DURING THE

         15   EXAMINATION OF MR. BARKSDALE, A NUMBER OF PUBLICATIONS WERE

         16   INTRODUCED THAT EVALUATED THE NETSCAPE NAVIGATOR?

         17   A.  NOT THAT I RECALL, NO.

         18   Q.  DID YOU LOOK AT WHAT MICROSOFT BELIEVED THE RELATIVE

         19   CAPABILITIES WERE OF INTERNET EXPLORER 4 AND NETSCAPE'S

         20   BROWSER?

         21   A.  I SAW A NUMBER OF INTERNAL E-MAILS THAT EXPRESSED

         22   INDIVIDUAL VIEWS.  I ALSO SAW SOME SUMMARIES OF FOCUS GROUP

         23   STUDIES, BUT I DIDN'T SEE A SYSTEMATIC EXPRESSION OF

         24   ANYTHING THAT MIGHT COUNT AS CORPORATE OPINION.  I SAW A

         25   NUMBER OF E-MAILS ON THE SUBJECT.
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          1   Q.  WELL, LET ME SHOW YOU SOME THINGS AND SEE WHETHER THESE

          2   ARE THE TYPE OF THINGS THAT YOU'VE LOOKED AT.

          3             LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 173

          4   THAT'S ALREADY IN EVIDENCE.  AND THIS IS A MAY 8, 1998

          5   BROWSER MARKETING FISCAL YEAR 1999 REVIEW; IS THAT CORRECT?

          6   A.  THAT IS WHAT IT APPEARS TO BE, YES.

          7   Q.  NOW, IS THIS THE KIND OF THING THAT YOU WOULD VIEW AS A

          8   SYSTEMATIC CORPORATE ANALYSIS?

          9   A.  WELL, I'M NOT SURE WHO THE PERSON IS OR WHAT THE

         10   AUDIENCE IS, BUT IT WOULD APPEAR TO BE AN OVERVIEW

         11   PRESENTATION THAT COULD WELL HAVE BEEN MADE AT A FAIRLY

         12   SENIOR LEVEL.  I JUST DON'T KNOW.

         13   Q.  HAVE YOU SEEN THIS DOCUMENT BEFORE, SIR?

         14   A.  I DO NOT REMEMBER HAVING SEEN THIS DOCUMENT.  I MIGHT

         15   HAVE.  I'VE SEEN A LOT OF SLIDE SHOWS, BUT I DON'T REMEMBER

         16   THIS ONE.

         17   Q.  INCIDENTALLY, I TAKE IT FROM SOMETHING THAT YOU SAID

         18   THAT YOU DON'T KNOW WHAT THE POSITION OF THE AUTHOR OF THIS

         19   WAS; IS THAT CORRECT?

         20   A.  THAT'S CORRECT.

         21   Q.  YOU DON'T KNOW WHAT RESPONSIBILITIES, IF ANY, HE HAD FOR

         22   INTERNET EXPLORER?

         23   A.  NO.  ALTHOUGH, AS I SAID, THIS APPEARS TO BE A FAIRLY

         24   HIGH-LEVEL PRESENTATION, SO I WOULD ASSUME HE'S A FAIRLY

         25   SENIOR PERSON, BUT I DON'T HAVE A NAME CRIB SHEET, I'M
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          1   AFRAID.

          2   Q.  LET ME ASK YOU TO LOOK AT PAGE 2 OF THE EXHIBIT THAT'S

          3   HEADED "LEARNINGS THIS QUARTER."  DO YOU SEE THAT?

          4   A.  YES.

          5   Q.  IT SAYS UNDER THE FIRST "LEARNINGS THIS QUARTER," "IE 4

          6   IS FUNDAMENTALLY NOT COMPELLING, NOT DIFFERENTIATED FROM

          7   NETSCAPE VERSION 4, SEEN AS A COMMODITY."

          8             DO YOU SEE THAT?

          9   A.  I SEE THAT, YES.

         10   Q.  IS THAT CONSISTENT WITH YOUR UNDERSTANDING AS TO HOW

         11   IE 4 AND NETSCAPE VERSION 4 WERE VIEWED, SIR?

         12   A.  WELL, BROADLY.  I MEAN, THE REVIEWS THAT I'VE READ FOR

         13   VERSION 4 COMPARISONS -- MOST OF THEM DON'T SAY, "OH, MY

         14   GOD, INTERNET EXPLORER IS SO MUCH BETTER, IT'S AMAZING."

         15   THEY SAY, "IT'S BETTER."  AND THAT'S CONSISTENT WITH

         16   FUNDAMENTALLY NOT COMPELLING, THAT THEY ARE PRETTY SIMILAR

         17   PRODUCTS.

         18             I MUST SAY IT'S CONSISTENT WITH MY OPINION -- WITH

         19   MY EXPERIENCE USING THEM BOTH.  I COULD SEE WHY PEOPLE WOULD

         20   PREFER IE 4, BUT IT'S NOT A DRAMATIC DIFFERENCE.

         21   Q.  LET ME BE SURE I UNDERSTAND YOUR ANSWER.  ARE YOU SAYING

         22   THAT YOU INTERPRET WHAT IS HERE IN THIS MICROSOFT DOCUMENT

         23   AS BEING CONSISTENT WITH SAYING THAT IE 4 WAS GENERALLY

         24   VIEWED AS BEING SIGNIFICANTLY BETTER THAN NETSCAPE

         25   VERSION 4?
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          1   A.  THE REVIEWS DIDN'T SAY "SIGNIFICANTLY BETTER."  THE

          2   REVIEWS SAID "BETTER."  AND THIS IS SUGGESTING THAT THE

          3   DIFFERENCES BETWEEN THEM ARE NOT GREAT.  AND THAT'S

          4   CONSISTENT -- PROBABLY NOT CONSISTENT WITH MICROSOFT'S

          5   CORPORATE POSITION, BUT IT'S CONSISTENT WITH MY

          6   UNDERSTANDING.

          7   Q.  SIR, IS WHAT'S HERE CONSISTENT WITH THE UNDERSTANDING

          8   THAT IE 4 IS BETTER THAN NETSCAPE VERSION 4?

          9   A.  IT'S CONSISTENT WITH THE FACT THAT THEY ARE VIEWED BY

         10   THIS AUTHOR, BASED ON WHATEVER EVIDENCE HE RELIES UPON, AS

         11   NOT MUCH DIFFERENT.  THAT'S SEEN AS A COMMODITY, NOT

         12   DIFFERENTIATED, NOT COMPELLING.  IT DOESN'T SAY WORSE.  IT

         13   SAYS VERY CLOSE.

         14             AND AS I SAID, THE BROWSER REVIEWS, AS I READ

         15   THEM, DIDN'T TALK ABOUT EXTRAORDINARY DIFFERENCES.  THEY ARE

         16   BOTH GOOD PRODUCTS.  BUT THE REVIEWS SAID WHAT THEY SAID.

         17   Q.  YOU UNDERSTAND THE WORDS "NOT DIFFERENTIATED" -- YOU

         18   ORDINARILY UNDERSTAND THAT TO MEAN THAT THE TWO PRODUCTS

         19   DON'T HAVE DIFFERENCES?

         20   A.  WELL --

         21   Q.  OR TAKE "COMMODITY."  IS "COMMODITY" A WORD THAT YOU'RE

         22   FAMILIAR WITH FROM ECONOMIC ANALYSIS?

         23   A.  YES.  I MEAN, I THINK I'VE ANSWERED THIS QUESTION.  AND

         24   I THINK WE'RE NOT FUNDAMENTALLY STRUGGLING OVER REALITY

         25   HERE.  THAT MEANS THEY'RE SIMILAR.
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          1             AND I ASSUME THIS PERSON IS DESCRIBING PERCEPTIONS

          2   BASED ON WHATEVER EVIDENCE HE HAS.  NOT COMPELLING, WHICH IS

          3   HIS HEADLINE, SUGGESTS TO ME THAT THE DIFFERENCES BETWEEN

          4   THEM ARE NOT SUCH THAT IE 4 IS VIEWED AS A MUCH SUPERIOR

          5   PRODUCT, AND HE ELABORATES.  I DON'T FIND ANY INCONSISTENCY

          6   THERE.

          7   Q.  LET ME JUST TRY TO BE SURE WE'RE COMMUNICATING.  I HAD

          8   UNDERSTOOD YOU TO SAY THAT YOUR INTERPRETATION OF CERTAIN

          9   PUBLICATIONS WAS THAT IE 4 WAS VIEWED AS BETTER THAN

         10   NETSCAPE VERSION 4.  DID I UNDERSTAND YOU CORRECTLY?

         11   A.  WELL, YES, AND I THINK THE REPORTS SPEAK -- THE DIRECT

         12   TESTIMONY SPEAKS FOR ITSELF.  WE DID THE COMPARISONS.  WHERE

         13   THEY SAID "BETTER," WE SAID "BETTER."  THAT STANDS.

         14   Q.  NOW, WHAT I'M TRYING TO DO IS ASK YOU WHETHER YOUR

         15   CONCLUSION, THAT YOU SAY THAT IE 4 WAS BETTER, IS CONSISTENT

         16   WITH THIS MICROSOFT ANALYSIS THAT SAYS IE 4 AND NETSCAPE 4

         17   ARE NOT DIFFERENTIATED AND ARE SEEN AS A COMMODITY.

         18             DO YOU FIND THAT CONSISTENT WITH WHAT YOU'VE SAID,

         19   SIR?

         20             MR. UROWSKY:  OBJECTION.  ASKED AND ANSWERED.

         21             THE COURT:  OVERRULED.

         22             THE WITNESS:  IT'S CONSISTENT WITH THE

         23   UNDERSTANDING, WHICH I HAVE EXPRESSED A COUPLE OF TIMES,

         24   THAT AS I HAVE READ THE REVIEWS, THE DIFFERENCES ARE NOT

         25   DRAMATIC.  AND SO IT IS POSSIBLE TO SUMMARIZE A HALF
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          1   FULL/HALF EMPTY SUMMARY.  THE HALF FULL SUMMARY COULD BE,

          2   "WE WIN THE REVIEWS."  THE HALF EMPTY SUMMARY, WHICH IS

          3   REFLECTED HERE, IS "NOT BY MUCH."  THEY ARE SEEN AS BEING

          4   CLOSE SUBSTITUTES.

          5   Q.  AND AS YOU READ THIS, THIS IS CONSISTENT WITH SAYING,

          6   "WE WIN THE REVIEWS, BUT NOT BY MUCH."  IS THAT WHAT YOU'RE

          7   SAYING?

          8   A.  IT DOESN'T ADDRESS THE REVIEWS, WHICH I AM PERFECTLY

          9   HAPPY TO DISCUSS AND I CAN DISCUSS THE WORDING IN THE

         10   REVIEWS IF YOU'D LIKE, BUT IT'S CONSISTENT WITH MY

         11   UNDERSTANDING OF THE TENOR OF THE REVIEWS AS INTERPRETED BY

         12   A MARKETING PERSON WHO WISHED HE HAD A PRODUCT THAT WAS

         13   COMPELLING.

         14   Q.  AS YOU UNDERSTAND THIS, IS THIS CONSISTENT WITH

         15   MICROSOFT VIEWING IE 4 AS, AS YOU PUT IT, BETTER THAN

         16   NETSCAPE 4, BUT NOT BY MUCH?

         17   A.  YES.

         18   Q.  OKAY, SIR.

         19             LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 361.

         20             MR. BOIES:  THIS DOCUMENT IS NOT IN EVIDENCE AND I

         21   WOULD OFFER IT AT THIS TIME.

         22             MR. UROWSKY:  I HAVE NO OBJECTION, YOUR HONOR.

         23             THE COURT:  GOVERNMENT'S 361 IS ADMITTED.

         24

         25
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          1                                   (WHEREUPON, PLAINTIFF'S

          2                                   EXHIBIT NUMBER 361 WAS

          3                                   RECEIVED IN EVIDENCE.)

          4   BY MR. BOIES:

          5   Q.  IS THIS A DOCUMENT THAT YOU'VE SEEN BEFORE, SIR?

          6   A.  I HAVE SEEN THIS DOCUMENT BEFORE.

          7   Q.  AND THIS IS A DOCUMENT BY MR. CHASE IN SEPTEMBER OF 1997

          8   TO MR. GATES AND MR. MARITZ AND STEVE BALLMER.

          9             IS THIS DURING THE PERIOD THAT, ACCORDING TO YOUR

         10   ANALYSIS, IE AND NETSCAPE'S BROWSER WERE, AS YOU PUT IT, IN

         11   PARITY?

         12   A.  THIS IS AROUND THE TIME -- NO, NO.  YOU'RE RIGHT.  THIS

         13   IS THE LATTER PART OF 34 -- OF '97, RATHER -- SO WE'RE

         14   TALKING ABOUT IE 3, SO THAT'S CORRECT.

         15             IT IS THE PERIOD DURING WHICH, AS I REPORTED, THE

         16   REVIEWS IN LEADING COMPUTER MAGAZINES TENDED TO BE DIVIDED

         17   BETWEEN THE TWO PRODUCTS, THAT'S CORRECT.

         18   Q.  NOW, INCIDENTALLY, YOU USE YOUR FINDINGS FROM THESE

         19   REVIEWS TO EXPLAIN CHANGES IN MARKET SHARE ON BEHALF OF BOTH

         20   MICROSOFT AND NETSCAPE, CORRECT, SIR?

         21   A.  YES.  I SOUGHT TO FIND A SERIES OF QUALITY EVALUATIONS

         22   THAT COULD BE FOLLOWED OVER TIME AND THAT WAS A THIRD-PARTY

         23   SERIES.

         24   Q.  NOW, LET ME DIRECT YOUR ATTENTION TO THE BULLET IN THE

         25   MIDDLE OF THIS DOCUMENT THAT SAYS "CONSISTENT WITH OTHER
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          1   LEADING STUDIES, NETSCAPE IS STILL PERCEIVED AMONG THIS

          2   AUDIENCE AS HAVING 'THE BEST BROWSER' AND 'SETTING STANDARDS

          3   ON THE INTERNET.'"

          4             DO YOU SEE THAT?

          5   A.  I SEE IT, YES, WHERE "THIS AUDIENCE" IS WEB

          6   PROFESSIONALS.

          7   Q.  YES.  AND IS THAT CONSISTENT WITH YOUR UNDERSTANDING,

          8   SIR?

          9   A.  I HAVE DONE NO SURVEY AND I HAVE SEEN NO SYSTEMATIC

         10   TRACKING STUDY OF THE PERCEPTIONS OF WEB PROFESSIONALS, SO I

         11   DON'T HAVE A PARTICULAR COMMENT.  THERE ARE A NUMBER OF

         12   THINGS, FOR INSTANCE, IN THIS DOCUMENT THAT ARE SURPRISING.

         13             "NETSCAPE HAS HAD A MATERIAL DROP IN PEOPLE'S

         14   PERCEPTION OF THE QUALITY OF THEIR PRODUCTS" IS KIND OF AN

         15   INTERESTING PERCEPTION THAT IS NOT CONSISTENT, FRANKLY, WITH

         16   MY UNDERSTANDING OF THE QUALITY OF NETSCAPE'S PRODUCTS.  BUT

         17   I DON'T KNOW THE STUDY ON WHICH THIS IS BASED.

         18   Q.  WELL, THIS SAYS -- THIS DOCUMENT, WHICH YOU SAY YOU'VE

         19   SEEN BEFORE --

         20   A.  I HAVE SEEN THIS BEFORE.

         21   Q.  AND DID YOU TRY, WHEN YOU SAW THIS, TO FIND OUT WHAT

         22   THESE LEADING STUDIES WERE THAT SAY NETSCAPE IS STILL

         23   PERCEIVED AMONG THIS AUDIENCE AS HAVING THE BEST BROWSER?

         24   DID YOU CHECK THAT OUT?

         25   A.  I DID NOT.
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          1   Q.  LET ME TURN TO THE SUBJECT OF PRICING.  AND YOU'VE

          2   INVESTIGATED, HAVE YOU NOT, WHETHER MICROSOFT'S ACTIONS

          3   CONSTITUTED PREDATORY PRICING IN TERMS OF ITS MAKING ITS

          4   BROWSER AVAILABLE ON THE TERMS THAT IT MADE IT AVAILABLE?

          5   A.  YES.  TO BE MORE PRECISE, I'VE FOCUSED ON THE ARGUMENTS

          6   TO THAT EFFECT THAT HAVE BEEN PUT FORWARD BY PLAINTIFF'S

          7   ECONOMISTS.

          8   Q.  WELL, DID YOU ATTEMPT, AS PART OF YOUR ANALYSIS, TO

          9   DETERMINE HOW MUCH MICROSOFT INVESTED IN DEVELOPING AND

         10   MARKETING ITS BROWSER?

         11   A.  THE NUMBER, A HUNDRED MILLION DOLLARS A YEAR, COMES TO

         12   MIND.  I'M NOT SURE I CAN GIVE YOU A SOURCE FOR IT, BUT IT'S

         13   A NUMBER THAT I'VE HEARD IN CONNECTION WITH THIS LITIGATION.

         14   Q.  AND WHAT DOES THE "HUNDRED MILLION DOLLARS A YEAR"

         15   RELATE TO, AS YOU UNDERSTAND IT?

         16   A.  TO DEVELOPMENT COSTS.

         17   Q.  THE DEVELOPMENT COSTS OF THE BROWSER; IS THAT RIGHT?

         18   A.  THAT'S MY UNDERSTANDING, YES.

         19   Q.  OKAY.  NOW, OVER HOW MANY YEARS DID MICROSOFT INCUR A

         20   HUNDRED-MILLION-DOLLAR-A-YEAR DEVELOPMENT COST FOR ITS

         21   BROWSER?

         22   A.  I AM NOT SURE OF THE PERIOD TO WHICH THAT APPLIES.  IT

         23   WOULD BE REASONABLE TO EXPECT, IF THAT LEVEL OF INVESTMENT

         24   HAS BEEN STEADY, IT'S BEEN '95 TO DATE, BUT I SIMPLY DON'T

         25   KNOW.
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          1   Q.  WHEN DID, AS YOU UNDERSTAND IT, MICROSOFT BEGIN

          2   ATTEMPTING TO DEVELOP A BROWSER?

          3   A.  WELL, ACTUALLY, YOU REFRESH MY RECOLLECTION, MR. BOIES.

          4   IT ATTEMPTED TO BEGIN TO DEVELOP -- IT BEGAN TO ATTEMPT TO

          5   DEVELOP A BROWSER IN 1994 AT SOME POINT, AT SOME LEVEL OF

          6   EFFORT.  I DON'T THINK WHETHER IT WAS THIS LEVEL OF EFFORT.

          7   Q.  DID YOU INVESTIGATE WHAT LEVEL OF EFFORT?

          8   A.  NO, I DID NOT.

          9   Q.  AS YOU SIT HERE NOW, DO YOU HAVE AN ESTIMATE OF THE

         10   TOTAL AMOUNT MICROSOFT HAS INVESTED IN DEVELOPING ITS

         11   BROWSER?

         12   A.  NO, I DO NOT.

         13   Q.  WOULD IT BE IN THE RANGE OF HALF A BILLION DOLLARS?

         14   A.  THAT WOULD NOT STRIKE ME AS UNREASONABLE.  IT'S BROADLY

         15   CONSISTENT WITH MY UNDERSTANDING.

         16   Q.  NOW, HOW MUCH MONEY DID MICROSOFT INVEST IN MARKETING

         17   ITS BROWSER OR DISTRIBUTING ITS BROWSER?

         18   A.  I DON'T KNOW HOW YOU'D BREAK THAT OUT TO THE EXTENT THE

         19   BROWSER IS DISTRIBUTED IN FUNCTIONALITY IN WINDOWS.  SO I

         20   HAVEN'T SEEN AN ESTIMATE OF DISTRIBUTION.  AND I'M NOT SURE

         21   HOW YOU WOULD DO IT SEPARATELY.

         22   Q.  IT IS THE CASE, IS IT NOT, SIR, THAT IN ADDITION TO

         23   WHATEVER MONEY MICROSOFT SPENT IN DISTRIBUTING THE BROWSER

         24   AS PART OF WINDOWS, IT ALSO SPENT MONEY MARKETING AND

         25   DISTRIBUTING THE BROWSER SEPARATE FROM THE DISTRIBUTION OF
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          1   THE OPERATING SYSTEM?

          2   A.  WELL, CERTAINLY FOR NON-WINDOWS PLATFORMS AND TO THE

          3   EXTENT THAT IT MADE THE BROWSER AVAILABLE AS A DOWNLOAD FOR

          4   UPGRADE, I ASSUME THERE'S SOME COST ATTACHED TO THAT, BUT I

          5   DON'T KNOW HOW YOU COST OUT MAKING IT AVAILABLE FOR

          6   DOWNLOAD.  SO I HAVEN'T SEEN ANY ESTIMATES.

          7   Q.  HAVE YOU LOOKED FOR THOSE ESTIMATES?

          8   A.  NO, I HAVE NOT.  THE ISSUE HERE, MR. BOIES, IS THAT

          9   MICROSOFT IS IMPROVING ITS PLATFORM AND RESPONDING TO

         10   PLATFORM COMPETITION.  THE FACT THAT IT CHOOSES TO DO SO IS

         11   HARDLY SURPRISING.  AND THE QUANTITATIVE ESTIMATES, GIVEN

         12   THE WAY MICROSOFT TENDS TO DO BUSINESS -- THE ABSENCE OF

         13   THOSE ESTIMATES, AS FAR AS I CAN TELL, IS NOT SURPRISING

         14   EITHER.

         15   Q.  NOW, YOU SAY "THE ABSENCE OF THOSE ESTIMATES."  ARE YOU

         16   SAYING THAT YOU LOOKED TO FIND WHETHER THERE WERE ESTIMATES

         17   OR BUSINESS PLANS AND FOUND THAT THERE WERE NOT?

         18   A.  MR. BOIES, I'VE BEEN, AS WE'VE DISCUSSED THE OTHER DAY,

         19   INVOLVED IN WORKING FOR MICROSOFT ON AND OFF OVER SOME

         20   YEARS.  AND ONE OF THE CHARACTERISTICS OF THIS COMPANY ON A

         21   RANGE OF ISSUES, INCLUDING THIS, IS WHEN YOU SAY WHERE IS

         22   THE DETAILED BUSINESS PLAN, THE DETAILED STUDY, AND ALL OF

         23   THE ARITHMETIC WORKED OUT THAT I CAN SEE, AS I MIGHT SEE FOR

         24   THE PHONE COMPANY OR SOME OTHER BUSINESS," THERE ARE THESE

         25   INCREDULOUS LOOKS.  "HOW WOULD WE DO THAT?  WE DON'T DO
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          1   THAT."

          2             AND IF THEY'VE GOT SUCH DOCUMENTS ON A RANGE OF

          3   ISSUES, I'VE NEVER SEEN THEM.  I'VE ASKED.

          4   Q.  WELL, LET ME FOCUS, IF WE CAN, ON BROWSERS RATHER THAN

          5   THE OTHER THINGS THAT YOU'VE BEEN INVOLVED IN OVER THE LAST

          6   SEVERAL YEARS WITH MICROSOFT.  WITH RESPECT TO BROWSERS, DID

          7   YOU ATTEMPT TO FIND OUT WHETHER THERE WERE ANY FINANCIAL

          8   RECORDS AT ALL THAT WOULD SHOW HOW MUCH MONEY MICROSOFT

          9   SPENT OR ESTIMATED IT SPENT ON BROWSERS AND HOW MUCH, IF

         10   ANYTHING, MICROSOFT EXPECTED TO GET BACK AS A RESULT OF

         11   THOSE EXPENDITURES?  DID YOU LOOK FOR THAT?

         12   A.  I ASKED IF SUCH THINGS EXISTED.  I WAS TOLD THAT,

         13   CONSISTENT WITH THE COMPANY'S LONG-TERM STRATEGY OF

         14   IMPROVING THE PLATFORM -- OF INVESTING WHAT IT TOOK TO MAKE

         15   THE PLATFORM AS COMPETITIVE AS POSSIBLE IN THE LONG RUN, AS

         16   WELL AS IN THE SHORT RUN, THAT THEY HADN'T DONE REFINED

         17   CALCULATIONS.  AND I HAD -- I DIDN'T SEE THEM.  I ASKED AND

         18   I DIDN'T GET THEM.  I WAS TOLD THEY DIDN'T EXIST.

         19   Q.  NOW, YOU JUST PUT A WORD INTO YOUR ANSWER.

         20   A.  I PUT "REFINED" IN.

         21   Q.  YOU DID.

         22   A.  WE CAN TAKE "REFINED" OUT.  SORRY.

         23   Q.  THAT'S OKAY.

         24             THEY DIDN'T HAVE ANY CALCULATIONS; IS THAT FAIR?

         25   A.  THAT'S MY UNDERSTANDING.  THAT WAS THE RESPONSE I GOT.

                                                                              51

          1   Q.  OKAY.  NOW, HAVE YOU ATTEMPTED TO MAKE ANY CALCULATION

          2   OF HOW MUCH MICROSOFT EITHER LOST OR GAVE AWAY IN AN ATTEMPT

          3   TO GET BROAD DISTRIBUTION OF IE?

          4   A.  NO, NOR HAVE I SEEN A WAY TO DO THE OTHER SIDE OF THAT

          5   COIN AND TO CALCULATE THE INCREMENTAL SALES OF WINDOWS THAT

          6   MIGHT HAVE RESULTED FROM ITS WIDESPREAD DISTRIBUTION, OR THE

          7   INCREMENTAL APPLICATIONS IT MIGHT HAVE ATTRACTED AS A

          8   CONSEQUENCE OF THAT WIDESPREAD DISTRIBUTION.

          9             SO I HAVEN'T SEEN A WAY TO RELIABLY DO EITHER SIDE

         10   OF THAT CALCULATION, AND I HAVEN'T DONE IT.

         11   Q.  OKAY.  AND THE TWO SIDES OF THE APPLICATION ARE, ONE,

         12   WHAT IT WAS COSTING, AND, TWO, WHAT THE BENEFITS WERE?

         13   A.  CORRECT.

         14   Q.  NOW, FOCUSING ON WHAT IT WAS COSTING, LET'S SEE IF WE

         15   CAN GET AGREEMENT AS TO THE ELEMENTS OF THOSE COSTS, EVEN IF

         16   YOU DON'T HAVE AN ESTIMATE OF THE MAGNITUDE OF THEM.

         17             ONE OF THE THINGS THAT MICROSOFT LOST AS A RESULT

         18   OF NOT PUTTING A PRICE ON IE WAS THE LICENSE FEES THAT

         19   MICROSOFT WOULD OTHERWISE HAVE EARNED FROM IE; IS THAT

         20   CORRECT?

         21   A.  WELL, NOW YOU'RE ASKING ME TO -- LET ME MAKE SURE I

         22   UNDERSTAND THE HYPOTHETICAL COUNTER-FACTUAL THAT WE'RE

         23   WORKING WITH.  YOU'RE ASKING ME TO IMAGINE A WORLD IN WHICH

         24   THERE IS A SEPARATE PRICE CHARGED FOR THE TWO PRODUCTS, SO

         25   THAT, SAY, OEM'S HAVE A CHOICE OF LICENSING WINDOWS 98 WITH
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          1   OR WITHOUT, AND THERE IS A PRICE ON IE, AS AN UPGRADE, SAY,

          2   OR SOMETHING LIKE THAT?  I NEED TO UNDERSTAND WHAT THE

          3   COMPARISON IS.

          4   Q.  YOU TESTIFIED YESTERDAY ABOUT A PRODUCT CALLED FROSTING;

          5   DO YOU REMEMBER THAT?

          6   A.  YES.

          7   Q.  AND THE PROPOSAL WITH RESPECT TO FROSTING WAS THAT IE

          8   WAS GOING TO BE PUT INTO FROSTING AND FROSTING WAS GOING TO

          9   BE CHARGED FOR, RIGHT?

         10   A.  THAT'S CORRECT, BECAUSE IE HAD NOT BEEN INCLUDED IN THE

         11   ORIGINAL VERSION OF WINDOWS 95 THROUGH THE RETAIL CHANNEL,

         12   ALTHOUGH IT HAD, OF COURSE, BEEN INCLUDED IN THE OEM

         13   CHANNEL.

         14   Q.  AND THAT PROPOSAL TO PUT IE INTO FROSTING AND CHARGE FOR

         15   FROSTING WAS NOT ULTIMATELY FOLLOWED, CORRECT?

         16   A.  THAT'S MY UNDERSTANDING, CORRECT.

         17   Q.  AND WHEN MICROSOFT WAS TRYING TO FIGURE OUT WHETHER TO

         18   PUT IE INTO FROSTING, THEY DID CALCULATION AS TO HOW MUCH

         19   REVENUE IE WOULD GET OR HOW MUCH REVENUE WOULD COME FROM

         20   INCLUDING IE IN FROSTING AND CHARGING FOR IT, CORRECT, SIR?

         21   A.  I DO RECALL SEEING AT LEAST ONE E-MAIL WITH SOME NUMBERS

         22   OF THAT SORT IN IT, YES.

         23   Q.  AND THAT REVENUE, WHATEVER IT WAS, IS REVENUE THAT

         24   MICROSOFT PASSED UP BY DECIDING NOT TO CHARGE FOR IE,

         25   CORRECT?
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          1   A.  WELL, LET ME NOT ENDORSE THE CALCULATION IN THE E-MAIL,

          2   BECAUSE I LOOKED AT IT, AND THE QUESTION WAS HOW MUCH OF THE

          3   REVENUE BEING POINTED TO WAS INCREMENTAL, BUT IF THERE WAS

          4   INCREMENTAL REVENUE ASSOCIATED WITH HAVING IE IN FROSTING

          5   AND MAKING IT AVAILABLE ONLY FOR A PRICE, THEN THAT WAS

          6   INCREMENTAL REVENUE THEY PASSED UP.

          7   Q.  OKAY.  AND DO YOU REMEMBER WHETHER THERE WAS A

          8   CALCULATION OF INCREMENTAL REVENUE, SIR?

          9   A.  I WOULD SAY THERE WAS A BACK-OF-THE-ENVELOPE ESTIMATE.

         10   I'D NEED TO LOOK AT IT TO REFRESH MYSELF.  I KNOW THERE WERE

         11   NUMBERS GIVEN.

         12             MR. BOIES:  COULD WE ASK THE WITNESS TO LOOK AT

         13   GOVERNMENT EXHIBIT 142, WHICH IS IN EVIDENCE.

         14   BY MR. BOIES:

         15   Q.  FIRST, IS THIS THE E-MAIL THAT YOU WERE TALKING ABOUT,

         16   DEAN SCHMALENSEE?

         17   A.  IT COULD HAVE BEEN.  I THINK THE E-MAIL THAT I HAVE IN

         18   MIND WAS -- REFERRED TO THIS RATHER THAN THIS ITSELF, BUT

         19   LET ME FINISH IT TO BE SURE.

         20   Q.  CERTAINLY.

         21   A.  I MAY HAVE SEEN THIS DOCUMENT, MR. BOIES.  THERE IS

         22   NOTHING PARTICULARLY SURPRISING IN IT, SO I MAY HAVE WELL

         23   SEEN IT.

         24   Q.  DO YOU UNDERSTAND WHAT "OHARE" REFERS TO THERE?

         25   A.  I LOVE THE CODES.  "OHARE" WAS INTERNET EXPLORER, AND
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          1   SINCE WINDOWS 95 WAS "CHICAGO," THE LINK WAS GEOGRAPHIC.

          2   Q.  AND THE NEXT-TO-THE-LAST PARAGRAPH SAYS "OHARE COULD

          3   MEAN AS MUCH AS $200 MILLION IN INCREMENTAL REVENUE FROM

          4   FROSTING."

          5             DO YOU SEE THAT?

          6   A.  YES.  I ALSO SEE THE STUDY'S ASSUMPTION.  I THINK, SINCE

          7   THIS IS A JANUARY '95 --

          8             THE COURT:  YOU MISSPOKE.  IT'S NOT 200 MILLION.

          9   IT'S 120 MILLION.

         10             MR. BOIES:  120 MILLION, I'M SORRY.  THANK YOU.  I

         11   DID.

         12             THE WITNESS:  AN EASY MISTAKE, OF COURSE.

         13             THE STUDY IS IN JANUARY '95 AND, AS WRITTEN,

         14   DOESN'T APPEAR TO CONTEMPLATE THE INCLUSION OF OHARE AS IN

         15   WINDOWS 95 IN THE OEM VERSION.  THESE FOLKS WERE ASKED,

         16   "FROSTING WITH OHARE.  FROSTING WITHOUT OHARE.  OHARE SOUNDS

         17   LIKE A GOOD PRODUCT.  HOW DOES THAT AFFECT YOUR INTEREST IN

         18   FROSTING"?

         19             THERE IS NO MENTION THAT IT'S INCLUDED IN THE OEM

         20   CHANNEL.  "HOW DOES THAT AFFECT YOUR INTEREST IN FROSTING"?

         21   SO THIS STRIKES ME AS A STUDY OF A DECISION THAT MAY WELL

         22   HAVE BEEN UNDER CONSIDERATION IN EARLY '95 WHEN AN EARLIER

         23   SHIP DATE FOR WINDOWS 95 WAS CONTEMPLATED, EARLIER THAN THE

         24   ACTUAL DATE.

         25   Q.  NOW, WHEN WINDOWS 95 WAS FIRST RELEASED TO THE RETAIL
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          1   MARKET, IT DID NOT HAVE INTERNET EXPLORER IN IT; IS THAT

          2   CORRECT?

          3   A.  RIGHT.  AND WHEN IT WAS FIRST RELEASED TO THE OEM

          4   MARKET, IT DID, AND WE DISCUSSED THAT THE OTHER DAY.

          5   Q.  AND WHAT YOU'RE SAYING IS THE END OF JANUARY OF 1995, IT

          6   WAS NOT CLEAR WHETHER THE BROWSER WOULD BE IN EITHER THE OEM

          7   VERSION OR THE RETAIL VERSION; IS THAT WHAT YOU'RE SAYING?

          8   A.  MY UNDERSTANDING AS OF THAT DATE IS THAT IT WAS -- THAT

          9   THE BROWSER PART OF THE SYSTEM WAS RUNNING BEHIND THE REST

         10   AND THERE WAS SOME CONSIDERATION POTENTIALLY TO -- AT LEAST

         11   IT SEEMS TO BE ASSUMED HERE -- IN RELEASING CHICAGO, SO TO

         12   SPEAK, WITHOUT OHARE, IN THE FIRST INSTANCE, IN ORDER TO

         13   ACCELERATE RELEASE OF WINDOWS 95.

         14             IN ANY CASE, THAT SEEMS TO BE THE ASSUMPTION

         15   EMBODIED HERE.

         16   Q.  OKAY.  HOW LONG DID, AS YOU UNDERSTAND IT, MICROSOFT

         17   CONTINUE TO CONSIDER CHARGING FOR FROSTING?

         18   A.  I THOUGHT ULTIMATELY IT DID CHARGE FOR FROSTING, IN

         19   FACT.  THE QUESTION WAS WHETHER IT WOULD MAKE OHARE

         20   AVAILABLE, APART FROM FROSTING, FOR DOWNLOAD.  BUT I THINK

         21   FROSTING WAS CHARGED FOR.  I COULD BE WRONG IN THAT.

         22   Q.  OKAY.  LET'S TAKE YOUR UNDERSTANDING.  HOW LONG DID

         23   MICROSOFT CONTINUE TO CONSIDER WHETHER OR NOT TO INCLUDE IE

         24   IN FROSTING AND CHARGE FOR IT?

         25   A.  I'M SORRY.  I HAVEN'T STUDIED THE DECISION PROCESS.  I
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          1   KNOW THAT GIVEN THE SCHEDULED SLIPPAGES IN THE DEVELOPMENT

          2   OF THE WHOLE SYSTEM, THERE WERE A RANGE OF COMPETING

          3   CONSIDERATIONS.  THE DESIRE TO GET WINDOWS 95 ON THE MARKET

          4   QUICKLY COMPETED WITH THE DESIRE TO HAVE ALL OF THE FEATURES

          5   IN WINDOWS 95 WHEN IT WENT ON THE MARKET.

          6             AND THIS ISSUE OF FROSTING, OHARE, AND RETAIL OEM

          7   CHANNEL, CONTINUED FOR A WHILE IN 1995.  I KNOW I HAVE SEEN

          8   E-MAILS BEYOND JANUARY, BUT I HAVEN'T TRIED TO ASSEMBLE THEM

          9   INTO A COHERENT TIME LINE.

         10   Q.  DO YOU HAVE ANY SENSE, AS YOU SIT HERE NOW, AS TO HOW

         11   LONG MICROSOFT CONTINUED IN 1995 TO CONSIDER CHARGING FOR

         12   IE?

         13   A.  CERTAINLY INTO THE SUMMER, BUT HOW FAR INTO THE

         14   SUMMER -- CHARGING FOR IE IN THE SENSE THAT WE'VE

         15   DESCRIBED -- INTO THE SUMMER, BUT HOW FAR INTO THE SUMMER, I

         16   DON'T RECALL.

         17   Q.  OKAY.  LET ME JUST GO THROUGH SOME OTHER EXAMPLES OF

         18   POTENTIAL COSTS OR LOST REVENUE.

         19             FIRST, AS YOU UNDERSTAND IT, DID MICROSOFT PAY

         20   MONEY TO ISP'S AND OTHERS TO BUY OUT CONTRACTS THAT THE

         21   ISP'S HAD WITH NETSCAPE TO DISTRIBUTE NETSCAPE'S BROWSER?

         22   A.  THERE WERE SOME PAYMENTS MADE OF THAT SORT.  I THINK

         23   THAT'S RIGHT.

         24   Q.  DO YOU KNOW APPROXIMATELY WHAT THE TOTAL AMOUNT OF THOSE

         25   PAYMENTS WERE?
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          1   A.  NO, I DON'T.

          2   Q.  DID YOU INVESTIGATE THAT?

          3   A.  NO.  I DIDN'T INVESTIGATE THAT.

          4   Q.  ARE YOU AWARE AS TO WHETHER OR NOT MICROSOFT ALSO MADE

          5   PAYMENTS TO ISP'S TO TRY TO ENCOURAGE THEM TO CONVERT THEIR

          6   INSTALLED BASE TO IE?

          7   A.  I KNOW THAT THERE WERE ARRANGEMENTS -- I BELIEVE THERE

          8   WERE ARRANGEMENTS MADE ON -- OR THERE WERE CONTRACTS SIGNED

          9   THAT SPECIFIED PAYMENTS CONTINGENT ON CONVERSION.  AT LEAST

         10   THAT'S MY RECOLLECTION, BUT I DON'T RECALL ANY DETAILS AND I

         11   DON'T KNOW MAGNITUDES.

         12   Q.  DID YOU INVESTIGATE WHAT THE TOTAL AMOUNT OR THE

         13   APPROXIMATE TOTAL AMOUNT OF SUCH PAYMENTS MADE BY MICROSOFT

         14   WAS?

         15   A.  I DID NOT.

         16   Q.  NOW, MICROSOFT MADE AVAILABLE TO ISP'S AND OTHERS

         17   VALUABLE THINGS IN ORDER TO INDUCE THOSE ISP'S AND OTHERS TO

         18   DISTRIBUTE OR PROMOTE IE; IS THAT FAIR?

         19   A.  THAT'S TRUE IN SOME CASES, YES.

         20   Q.  AND DID YOU ATTEMPT TO ESTIMATE THE VALUE OF WHAT IT WAS

         21   THAT MICROSOFT WAS BARTERING FOR IE PROMOTION OR MARKETING?

         22   A.  WELL, I FOCUSED ON THE ITEMS THAT HAD BEEN MENTIONED IN

         23   PLAINTIFF'S CASE WHEN I WROTE MY REPORT.  THESE CHIEFLY HAD

         24   TO DO WITH THE ONLINE SERVICES FOLDER AND THE INTERNET

         25   REFERRAL SERVER.
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          1   Q.  AND MY QUESTION IS, DID YOU MAKE AN ESTIMATE OF WHAT THE

          2   VALUE WAS THAT MICROSOFT BARTERED FOR THE ISP'S PROMOTION

          3   AND MARKETING OF INTERNET EXPLORER?

          4   A.  I LOOKED FOR EVIDENCE THAT BORE ON IMPORTANCE IN VALUE

          5   AND I DIDN'T FIND ENOUGH TO PERMIT A QUANTITATIVE

          6   ASSESSMENT.

          7   Q.  DID YOU TRY TO MAKE ANY ESTIMATE AT ALL OF THE RANGE OR

          8   MAGNITUDE?

          9   A.  THE EVIDENCE I WAS ABLE TO FIND DIDN'T REALLY PERMIT

         10   QUANTIFICATION, AND I DID NOT.

         11   Q.  ONE OF THE THINGS THAT MICROSOFT BARTERED IN EXCHANGE

         12   FOR IE DISTRIBUTION WAS AOL'S ACCESS TO THE DESKTOP,

         13   CORRECT?

         14   A.  NO.  AOL HAD PLENTY OF ACCESS TO THE DESKTOP THROUGH

         15   OEM'S AND DOES HAVE PLENTY OF ACCESS TO THE DESKTOP THROUGH

         16   THE OEM'S.  WHAT MICROSOFT PROVIDED TO AOL WAS PLACEMENT IN

         17   THE ONLINE SERVICES FOLDER, THE VALUE OF WHICH BOTH

         18   MICROSOFT AND AOL EXAMINED INDEPENDENTLY AT THE TIME, AND ON

         19   WHICH WE'VE RECEIVED -- THIS PROCEEDING HAS RECEIVED

         20   INFORMATION IN CAMERA FROM AOL.  SO I DID LOOK RATHER

         21   CLOSELY AT THAT, YES.

         22   Q.  I WANT TO BE SURE I UNDERSTOOD WHAT YOU JUST SAID.  WERE

         23   YOU SAYING THAT MICROSOFT DID NOT GIVE TO AOL ACCESS TO THE

         24   WINDOWS BOX IN ORDER TO INDUCE AOL TO PROMOTE IE?

         25   A.  LET'S BE CLEAR.  YOUR QUESTION WAS ACCESS TO THE WINDOWS
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          1   DESKTOP, AND I SAID AOL HAD ACCESS TO THE WINDOWS DESKTOP.

          2   WHAT MICROSOFT PROVIDED TO AOL WAS INCLUSION IN THE ONLINE

          3   SERVICES FOLDER, "IN THE BOX" BEING THE PHRASE THAT APPEARS

          4   IN E-MAILS TO DENOTE DISTRIBUTION WITH WINDOWS, AS PART OF

          5   WINDOWS.

          6   Q.  DO I UNDERSTAND THAT YOU'RE NOW DRAWING A DISTINCTION

          7   BETWEEN THE WINDOWS DESKTOP AND THE WINDOWS BOX?

          8   A.  ABSOLUTELY.

          9   Q.  OKAY.  AND THE WINDOWS DESKTOP, AS YOU USE THAT TERM, IS

         10   WHAT, SIR?

         11   A.  THE WINDOWS DESKTOP IS THE ABILITY OF -- OR I GUESS IT'S

         12   BEST TO DESCRIBE THE END RESULT.  IF A PRODUCT IS

         13   DISTRIBUTED THROUGH THE WINDOWS DESKTOP, WHETHER THROUGH

         14   MICROSOFT OR THROUGH OEM'S, IT IS PRESENT ON THE DESKTOP AT

         15   THE END OF THE FIRST BOOT SEQUENCE.  THE WINDOWS BOX IS

         16   TYPICALLY TAKEN TO MEAN THAT MICROSOFT DISTRIBUTES THE

         17   PRODUCT, OR THE SHELL, OR WHATEVER, WITH ITS DISTRIBUTION OF

         18   THE OPERATING SYSTEM.

         19             SO A PRODUCT CAN BE ON THE DESKTOP, AS AOL WAS ON

         20   MANY DESKTOPS, BY VIRTUE OF NEGOTIATIONS WITH OEM'S.  TO BE

         21   IN THE BOX IS TO BE SHIPPED BY MICROSOFT TO OEM'S.

         22   Q.  AND IS IT YOUR UNDERSTANDING THAT THIS DISTINCTION IN

         23   TERMS OF TERMINOLOGY BETWEEN WHAT YOU REFER TO AS THE

         24   WINDOWS DESKTOP AND THE WINDOWS BOX IS SOMETHING THAT IS

         25   USED WITHIN MICROSOFT?  OR IS THIS SOMETHING THAT YOU'VE
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          1   COME UP WITH YOURSELF?

          2   A.  I CAN'T TESTIFY THAT I UNDERSTAND ALL OF THE USE OF

          3   LANGUAGE I FIND IN MICROSOFT E-MAILS.  I BELIEVE IT IS

          4   BROADLY CONSISTENT WITH THE USAGE I HAVE SEEN IN E-MAILS.

          5   IT'S CERTAINLY A DISTINCTION THAT RELATES TO AN IMPORTANT

          6   COMMERCIAL DIFFERENCE.  BUT IT'S QUITE POSSIBLE THAT WORDS

          7   HAVE BEEN USED DIFFERENTLY WITHIN MICROSOFT FROM THE WAY I

          8   AM USING THEM TODAY.

          9   Q.  I GUESS MY ONLY QUESTION THAT I NEED TO PURSUE IS,

         10   REGARDLESS OF HOW MICROSOFT USES THESE WORDS, IS THIS

         11   TERMINOLOGY SOMETHING THAT YOU'VE COME UP WITH OR IS IT

         12   SOMETHING THAT YOU HAVE GOTTEN FROM SOMEBODY ELSE?

         13   A.  IT'S TERMINOLOGY WHICH, BY ITSELF, HAS NO PARTICULAR

         14   ANALYTICAL SIGNIFICANCE -- ALTHOUGH THE DIFFERENCE BETWEEN

         15   THE CHANNELS DOES -- THAT NOBODY GAVE ME.  THIS IS

         16   TERMINOLOGY I'VE READ IN E-MAILS AND WAS ADOPTING, BECAUSE

         17   IT SEEMED CONVENIENT.  WE CAN USE OTHER TERMINOLOGY, IF YOU

         18   WOULD LIKE.

         19   Q.  NO, I WANT TO USE YOUR TERMINOLOGY.  LET'S USE THE

         20   TERMINOLOGY OF THE WINDOWS BOX.

         21   A.  OKAY.

         22   Q.  YOU UNDERSTAND THAT MICROSOFT WAS OFFERING AOL ACCESS TO

         23   WHAT YOU CALL THE WINDOWS BOX IN EXCHANGE FOR AOL AGREEING

         24   TO PROMOTE AND DISTRIBUTE IE, CORRECT?

         25   A.  WELL, PROMOTE AND DISTRIBUTE DOESN'T QUITE DO IT.
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          1   MICROSOFT AND AOL WOULD WORK TOGETHER TO BUILD THE AOL

          2   CLIENT AROUND THE INTERNET EXPLORER TECHNOLOGY.  SO IT'S NOT

          3   AOL THROWING A DISK IN A BOX.  IT'S PRODUCING A PRODUCT THAT

          4   USES THAT TECHNOLOGY.

          5   Q.  BUT WHAT AOL WAS GETTING WAS ACCESS TO THE WINDOWS BOX.

          6   DO YOU AGREE WITH THAT?

          7   A.  THAT'S CORRECT, YES.

          8   Q.  AND --

          9   A.  AND SOME TECHNOLOGY.

         10   Q.  AND SOME TECHNOLOGY, TOO.

         11             AND WHAT MICROSOFT WAS GETTING, OR AT LEAST A VERY

         12   IMPORTANT PART OF WHAT MICROSOFT WAS GETTING, WAS INCREASED

         13   DISTRIBUTION OF IE, CORRECT?

         14   A.  THAT'S CORRECT.

         15   Q.  AND, IN ADDITION, MICROSOFT WAS GETTING AOL TO AGREE TO

         16   RESTRICT WHAT AOL DID IN TERMS OF DISTRIBUTING OR PROMOTING

         17   NETSCAPE'S BROWSER, CORRECT?

         18   A.  MICROSOFT WAS GETTING WHAT BOTH COMPANIES EXPECTED TO

         19   GET IF THEY WON THE CONTRACT WITH AOL -- THAT IT WOULD BE

         20   THE PRIMARY BROWSER.

         21             THE EXTENT OF RESTRICTIONS -- I MEAN, THE CONTRACT

         22   SPEAKS FOR ITSELF AND THE PRACTICES SPEAK FOR THEMSELVES,

         23   BUT NETSCAPE WAS GOING TO MAKE WHICHEVER BROWSER IT SELECTED

         24   ITS PRIMARY BROWSER, THAT'S CORRECT.  AND THERE WERE

         25   RESTRICTIONS ON DISTRIBUTION OF THE OTHER -- OF OTHERS.
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          1   Q.  YOU MAY OR MAY NOT HAVE MISSPOKE IN THAT LAST ANSWER,

          2   BUT --

          3   A.  THAT'S ALWAYS TRUE, MR. BOIES, I'M AFRAID.

          4   Q.  DO I UNDERSTAND WHAT YOU'RE SAYING IS IT'S YOUR

          5   UNDERSTANDING THAT AOL, REGARDLESS OF WHICH BROWSER IT TOOK,

          6   WAS GOING TO MAKE THAT BROWSER ESSENTIALLY ITS EXCLUSIVE

          7   BROWSER?

          8   A.  WELL, "EXCLUSIVE" IS TOO STRONG BECAUSE, OF COURSE, AOL

          9   SIGNS SUBSEQUENT CONTRACTS WITH NETSCAPE AND HAD DOWNLOAD

         10   FACILITIES FROM WHICH USERS OR AOL SUBSCRIBERS CAN DOWNLOAD

         11   THE NETSCAPE BROWSER.  IT HAD BUTTONS.

         12             BUT IT WAS GOING TO BUILD A CLIENT AROUND A

         13   BROWSER AND WAS GOING TO SHIP THE BROWSER WITH PART OF ITS

         14   CLIENT.

         15   Q.  LET ME TRY TO BE SPECIFIC.  IN THE CONTRACT THAT AOL

         16   SIGNED WITH MICROSOFT, AOL AGREED TO LIMIT ITS DISTRIBUTION

         17   OF NETSCAPE'S BROWSERS TO A PARTICULAR PERCENTAGE, CORRECT?

         18   A.  THAT'S MY RECOLLECTION, YES.

         19   Q.  WAS THERE A PROVISION LIKE THAT IN THE CONTRACT THAT AOL

         20   NEGOTIATED WITH NETSCAPE?

         21   A.  NO, BECAUSE NETSCAPE WAS NOT TO BE THE BROWSER AROUND

         22   WHICH AOL BUILT ITS CLIENT, AND NETSCAPE DIDN'T MAKE THE

         23   INTELLECTUAL PROPERTY INVESTMENT THAT MICROSOFT DID.

         24   Q.  WHICH CONTRACT WAS SIGNED FIRST, SIR, WITH AOL?

         25   A.  WELL, THERE ARE A NUMBER OF CONTRACTS --
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          1   Q.  IN 1996 -- IN MARCH OF 1996?

          2   A.  THE NETSCAPE CONTRACT WAS SIGNED, I BELIEVE, THE DAY

          3   BEFORE THE INTERNET EXPLORER CONTRACT WAS SIGNED, AND IT DID

          4   NOT PROVIDE THAT NETSCAPE WOULD BE THE PRIMARY BROWSER, AND

          5   AOL DID NOT BUILD ITS CLIENT SOFTWARE AROUND NETSCAPE'S

          6   BROWSER.

          7   Q.  AND EVEN IF NETSCAPE HAD BEEN THE BROWSER AROUND WHICH

          8   MICROSOFT -- OR AOL BUILT ITS PRIMARY BROWSER, WAS THERE ANY

          9   PROVISION IN THAT CONTRACT TO LIMIT WHAT AOL COULD DO WITH

         10   MICROSOFT'S BROWSER?

         11   A.  THAT'S A DIFFERENT CONTRACT, MR. BOIES.  I DON'T

         12   UNDERSTAND.  IF AOL HAD BEEN SELECTED TO BE THE CORE OF THE

         13   CLIENT, THEN THERE WOULD HAVE BEEN A DIFFERENT CONTRACT

         14   SIGNED.  I DON'T UNDERSTAND.

         15   Q.  WHEN YOU SAY "IF AOL HAVE BEEN SELECTED" --

         16   A.  I'M SORRY.  I MISSPOKE.  IF NETSCAPE HAD BEEN SELECTED

         17   BY AOL, THERE WOULD HAVE BEEN A DIFFERENT DEAL AND A

         18   DIFFERENT CONTRACT.  I DON'T SEE WHY YOU'RE ASKING ME TO

         19   COMPARE TWO CONTRACTS ABOUT TWO DIFFERENT THINGS.

         20   Q.  IF THERE HAD BEEN A NEW CONTRACT, HOW DO YOU KNOW WHAT

         21   TERMS WOULD HAVE BEEN IN THAT CONTRACT?

         22   A.  OH, I DON'T.  IT'S PLAUSIBLE, BUT I DON'T KNOW THE

         23   CONTRACT THAT WASN'T WRITTEN.

         24   Q.  RIGHT.  SO WHEN YOU SAID IN A PRIOR ANSWER THAT

         25   REGARDLESS OF WHICH COMPANY, NETSCAPE OR MICROSOFT, BECAME
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          1   THE BROWSER AROUND WHICH AOL BUILT ITS CLIENT, YOU DON'T

          2   KNOW WHAT WOULD HAVE HAPPENED IF NETSCAPE HAD BEEN THAT

          3   BROWSER, DO YOU, SIR?

          4   A.  NO, BUT IT'S PLAUSIBLE, BECAUSE IF NETSCAPE HAD, SAY,

          5   COMPONENTIZED ITS BROWSER, AS AOL WANTED, NETSCAPE WOULD

          6   HAVE EXPECTED DISTRIBUTION IN RETURN.  UNLESS THERE IS SOME

          7   DISCUSSION OF DISTRIBUTION IN THE CONTRACT, THERE IS NO

          8   GUARANTEE THAT DISTRIBUTION WOULD HAVE OCCURRED IN RETURN.

          9             SO IT WOULD SURPRISE ME, IS ALL I CAN SAY, BUT IT

         10   WOULD SURPRISE ME A GOOD DEAL IF NETSCAPE HAD BEEN WILLING

         11   TO MAKE THAT INVESTMENT, WITH NO GUARANTEES OF ANY SORT THAT

         12   IT WOULD RECEIVE DISTRIBUTION FROM AOL.

         13   Q.  DID NETSCAPE MAKE ITS BROWSER AVAILABLE TO OTHER ISP'S

         14   WITHOUT ANY GUARANTEE THAT IT WAS GOING TO BE THE PRIMARY

         15   BROWSER?

         16   A.  IN SOME CASES, YES.  IN SOME CASES, ITS CONTRACTS HAD

         17   RESTRICTIVE CONDITIONS.

         18   Q.  ARE YOU AWARE OF CONTRACTS THAT HAD THOSE RESTRICTIVE

         19   CONDITIONS?

         20   A.  I THINK NETSCAPE'S CONTRACT WITH THE BELL OPERATING

         21   COMPANIES HAD RESTRICTIONS ON DISTRIBUTIONS OF OTHER

         22   BROWSERS.

         23   Q.  AND THOSE RESTRICTIONS ARE EXPRESSLY WAIVED TO THE

         24   EXTENT THAT MICROSOFT'S COMPARABLE RESTRICTIONS END,

         25   CORRECT, SIR?  THAT'S IN THE CONTRACT WITH THE BELL
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          1   OPERATING COMPANIES, RIGHT?

          2   A.  THAT'S IN THE CONTRACT WITH THE BELL OPERATING

          3   COMPANIES.  I UNDERSTAND -- I THINK THERE'S TESTIMONY IN THE

          4   RECORD THAT THAT'S AT THE INSISTENCE OF THE BELL OPERATING

          5   COMPANIES.  BUT, YES, THAT IS TRUE.

          6             MR. BOIES:  YOUR HONOR, THIS IS A CONVENIENT TIME.

          7             THE COURT:  ALL RIGHT.  2:00.

          8             MR. BOIES:  THANK YOU.

          9             (WHEREUPON, AT 12:25 P.M., THE ABOVE-ENTITLED

         10   MATTER WAS RECESSED FOR LUNCH.)
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