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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  GOOD MORNING, MR. MARITZ.

         12             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         13             THE COURT:  I REMIND YOU, SIR, THAT YOU'RE STILL

         14   UNDER OATH.

         15             (PAUL MARITZ, DEFENDANT'S WITNESS, PREVIOUSLY

         16   SWORN.)

         17                  CROSS-EXAMINATION (CONTINUED)

         18   BY MR. BOIES:

         19   Q.  GOOD MORNING, MR. MARITZ.

         20   A.  GOOD MORNING, MR. BOIES.

         21   Q.  LAST NIGHT OR YESTERDAY AFTERNOON, WE WERE TALKING ABOUT

         22   A QUOTATION THAT WAS ATTRIBUTED TO YOU THAT MICROSOFT WAS

         23   GOING TO CUT OFF NETSCAPE'S AIR SUPPLY.  DO YOU RECALL THAT

         24   GENERALLY?

         25   A.  I DO.
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          1   Q.  AND ONE OF THE THINGS THAT YOU TOLD ME IN OUR DISCUSSION

          2   WAS THAT YOU RECALL THAT THERE WAS A NEW YORK TIMES ARTICLE

          3   THAT ATTRIBUTED THE THREAT TO CUT OFF NETSCAPE'S AIR SUPPLY

          4   TO A MICROSOFT EXECUTIVE, BUT IT WAS YOUR RECOLLECTION THAT

          5   THAT EXECUTIVE WAS UNNAMED.  DO YOU RECALL THAT?

          6   A.  THAT IS MY RECOLLECTION.

          7   Q.  NOW, OVER THE EVENING RECESS, DID YOU HAVE A CHANCE TO

          8   CONFIRM OR DECONFIRM YOUR RECOLLECTION?

          9   A.  I DID NOT.

         10             MR. BOIES:  LET ME ASK THAT THE WITNESS BE

         11   SHOWN -- AND I WOULD OFFER GOVERNMENT EXHIBIT 1640, WHICH IS

         12   A JANUARY 12, 1998 ARTICLE FROM THE NEW YORK TIMES.

         13             MR. WARDEN:  I ASSUME, YOUR HONOR, THIS ARTICLE IS

         14   OFFERED SOLELY WITH RESPECT TO THE POINT THAT THE WITNESS IS

         15   NOW BEING QUESTIONED ABOUT.

         16             MR. BOIES:  IT IS.

         17             MR. WARDEN:  NO OBJECTION.

         18             THE COURT:  GOVERNMENT'S 1640 IS ADMITTED.

         19                                   (WHEREUPON, PLAINTIFFS'

         20                                   EXHIBIT NUMBER 1640 WAS

         21                                   RECEIVED IN EVIDENCE.)

         22   BY MR. BOIES:

         23   Q.  YOU MAY, OF COURSE, READ ANY PORTION OF IT THAT YOU

         24   WISH, MR. MARITZ, BUT I'M GOING TO BE ASKING YOU TWO

         25   QUESTIONS.  ONE, I'M GOING TO BE ASKING YOU WHETHER THIS IS
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          1   THE ARTICLE THAT YOU REFERRED TO YESTERDAY.  AND, SECOND,

          2   I'M GOING TO BE ASKING YOU ABOUT A PARAGRAPH THAT APPEARS AT

          3   THE TOP OF PAGE 4 OF THE ARTICLE.

          4             WHEN YOU HAVE REVIEWED THE ARTICLE SUFFICIENTLY TO

          5   BE ABLE TO RESPOND, PLEASE LET ME KNOW.

          6   A.  I'VE READ THE PARAGRAPH.

          7   Q.  IS THIS THE ARTICLE THAT YOU WERE REFERRING TO

          8   YESTERDAY, SIR?

          9   A.  IT MAY OR MAY NOT HAVE BEEN.  AS I SAID, I DON'T RECALL

         10   EXACTLY WHICH ARTICLE IT WAS.

         11   Q.  WAS THERE MORE THAN ONE NEW YORK TIMES ARTICLE THAT YOU

         12   RECALL THAT ATTRIBUTED A THREAT TO CUTTING OFF NETSCAPE'S

         13   AIR SUPPLY TO A MICROSOFT EXECUTIVE?

         14   A.  I ONLY RECALL ONE, BUT THERE MAY HAVE BEEN MORE THAN

         15   ONE.

         16   Q.  AND I TAKE IT YOU READ THAT ARTICLE AT OR ABOUT THE TIME

         17   IT WAS PRINTED?

         18   A.  AS I SAID, I DON'T RECALL EXACTLY WHEN I READ IT OR NOT.

         19   I REMEMBER TALK ABOUT IT.

         20   Q.  DID YOU READ IT?

         21   A.  I DON'T RECALL WHETHER I READ IT OR NOT.

         22   Q.  DID YOU EVER READ IT?

         23   A.  I SAID I DON'T RECALL READING IT ONE WAY OR THE OTHER.

         24   Q.  NOT AT THE TIME IT CAME OUT OR AT ANY OTHER TIME?

         25   A.  THE SPECIFIC -- MY ATTENTION WAS REALLY DRAWN TO THIS
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          1   QUOTE WHEN I WAS -- THE TESTIMONY OF MR. MCGEADY IN HIS

          2   DEPOSITION WAS BROUGHT TO MY ATTENTION.

          3   Q.  NOW AT THE TIME THAT YOUR DEPOSITION WAS TAKEN, EITHER

          4   BEFORE OR AFTER THAT DEPOSITION, DID YOU GO BACK AND LOOK AT

          5   THIS ARTICLE?

          6   A.  I DID NOT.

          7   Q.  NOW, YOU DO SEE THAT THE QUOTATION, QUOTE, "WE ARE GOING

          8   TO CUT OFF THEIR AIR SUPPLY.  EVERYTHING THEY'RE SELLING,

          9   WE'RE GOING TO GIVE AWAY FOR FREE" -- WHICH IS IN QUOTATION

         10   MARKS -- IS A QUOTATION ATTRIBUTED TO YOU IN THE NEW YORK

         11   TIMES ARTICLE OF JANUARY, 1998, CORRECT?

         12   A.  I DO SEE THAT.

         13   Q.  NOW, YOU'VE ALREADY TESTIFIED THAT YOUR STATEMENT THAT

         14   "WE ARE GOING TO CUT OFF THEIR AIR SUPPLY" IS A STATEMENT

         15   THAT YOU DID NOT MAKE.

         16             WHAT ABOUT THE SECOND PART OF THE STATEMENT THAT

         17   IS ATTRIBUTED TO YOU HERE, "EVERYTHING THEY'RE SELLING,

         18   WE'RE GOING TO GIVE AWAY FOR FREE."  DID YOU SAY THAT IN

         19   WORDS OR IN SUBSTANCE?

         20   A.  I DID NOT.

         21   Q.  HAVE YOU EVER SAID THAT IN WORDS OR IN SUBSTANCE?

         22   A.  I MAY HAVE POINTED OUT ON OCCASION THAT THE BASE

         23   INTERNET TECHNOLOGIES, THE BROWSER AND THE INTERNET SERVER,

         24   WE WERE GOING TO INCORPORATE INTO WINDOWS AND NOT CHARGE FOR

         25   IT SEPARATELY, BUT I DON'T REMEMBER USING THOSE PARTICULAR
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          1   WORDS.

          2   Q.  DID YOU SAY WHAT YOU'VE JUST SAID YOU SAID OR MAY HAVE

          3   SAID AT SOME POINT TO PEOPLE AT INTEL?

          4   A.  I AM PRETTY SURE THAT I TOLD THEM ON MANY OCCASIONS THAT

          5   IT WAS OUR STRATEGY TO INTEGRATE INTERNET SUPPORT INTO OUR

          6   OPERATING SYSTEM AND NOT CHARGE FOR IT SEPARATELY.

          7   Q.  AND NOT CHARGE FOR IT SEPARATELY?

          8   A.  CORRECT.

          9   Q.  AND DID YOU AT THAT TIME, OR SOME OTHER TIME AT INTEL,

         10   DRAW THE CONNECTION AS TO WHAT THAT MIGHT MEAN FOR

         11   NETSCAPE'S BUSINESS?

         12   A.  I DON'T RECALL DOING THAT.

         13   Q.  NOW, I SHOWED YOU A QUOTATION ATTRIBUTED TO MR. GATES

         14   YESTERDAY WHERE HE -- AND PERHAPS WE COULD PUT GOVERNMENT

         15   EXHIBIT EXHIBIT 71 BACK UP.  AND IT ALSO IS THE FOURTH PAGE

         16   AT THE TOP.

         17   A.  I WOULD NEED ANOTHER COPY OF THAT.  I DIDN'T BRING IT IN

         18   WITH ME THIS MORNING.

         19   Q.  CERTAINLY.

         20   A.  THAT WAS AT THE TOP OF PAGE 4, WAS IT?

         21   Q.  THE TOP OF PAGE 4 WHERE MR. GATES IS QUOTED AS SAYING,

         22   "OUR BUSINESS MODEL WORKS EVEN IF ALL INTERNET SOFTWARE IS

         23   FREE.  WE ARE STILL SELLING OPERATING SYSTEMS.  WHAT DOES

         24   NETSCAPE'S BUSINESS MODEL LOOK LIKE (IF THAT HAPPENS)?  NOT

         25   VERY GOOD."
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          1             NOW MR. GATES HERE DOES DRAW THE CONNECTION

          2   BETWEEN MICROSOFT GIVING AWAY THE BROWSER FOR FREE AND WHAT

          3   THE EFFECT OF THAT MAY BE ON NETSCAPE'S BUSINESS, CORRECT,

          4   SIR?

          5   A.  AS I TESTIFIED YESTERDAY, WHAT MR. GATES IS POINTING OUT

          6   HERE IS THAT IT WAS THE STRATEGY OF OPERATING SYSTEM

          7   PROVIDERS, NOT JUST MICROSOFT, BUT MANY OTHER OPERATING

          8   SYSTEM PROVIDERS -- MOST OF THE OPERATING SYSTEM

          9   PROVIDERS -- TO PROVIDE INTERNET SUPPORT WITH THE OPERATING

         10   SYSTEM.  HENCE ANY BUSINESS THAT WANTED TO BUILD THEIR

         11   BUSINESS ON THAT BASIC TECHNOLOGY HAD BETTER OFFER SOME

         12   VALUE ADDED.

         13   Q.  LET ME SEE IF I CAN GET YOU TO FOCUS ON MY QUESTION,

         14   SIR.  MY QUESTION IS WHETHER YOU RECOGNIZE THAT, IN THIS

         15   QUOTATION, MR. GATES IS LINKING WHAT MICROSOFT'S PLANS ARE

         16   AND WHAT MICROSOFT IS GOING TO DO WITH WHAT THE EFFECT ON

         17   NETSCAPE WILL BE.  DO YOU RECOGNIZE THAT HE'S DOING THAT?

         18   A.  WELL, I ACTUALLY DON'T KNOW WHAT HE WAS DOING IN HERE.

         19   AS WE POINTED OUT YESTERDAY, THIS IS A REPORT OF AN

         20   INTERVIEW THAT HE HAD WITH A REPORTER, AND I DON'T KNOW THE

         21   CONTEXT OF THE DISCUSSION EITHER BEFORE OR AFTER THIS.  THIS

         22   WAS A PARTICULAR QUOTE THAT WAS TAKEN OUT OF OBVIOUSLY A

         23   DISCUSSION THAT WENT ON FOR SOME TIME.  SO I CAN GIVE YOU MY

         24   OPINION HERE AS TO THE POINT THAT'S BEING MADE, WHICH IS

         25   WHAT I WAS TRYING TO DO.
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          1   Q.  WELL, LET ME SEE IF I CAN GET SOMETHING OTHER THAN AN

          2   OPINION.

          3             DID YOU EVER HAVE A DISCUSSION WITH MR. GATES IN

          4   WHICH MR. GATES, IN WORDS OR IN SUBSTANCE, SAID WHAT HE IS

          5   PURPORTED TO HAVE SAID TO THIS REPORTER?

          6   A.  I DON'T RECALL A DISCUSSION WHERE THOSE PARTICULAR WORDS

          7   WERE USED.  I DO RECALL MANY DISCUSSIONS WITH MR. GATES

          8   WHERE WE DISCUSSED OUR STRATEGY OF INTEGRATING INTERNET

          9   SUPPORT INTO THE OPERATING SYSTEM, WHICH WE CONSIDERED A

         10   NECESSARY AND LOGICAL STRATEGY.

         11   Q.  MY QUESTION, SIR, IS WHETHER YOU RECALL ANY

         12   CONVERSATIONS WITH MR. GATES IN WHICH MR. GATES TALKED NOT

         13   ABOUT NECESSARY AND LOGICAL STRATEGY OF INTEGRATING THE

         14   BROWSER, WHICH IS NOT SOMETHING THAT APPEARS IN THIS

         15   QUOTATION, BUT IN WHAT APPEARS IN THIS QUOTATION -- THAT IS,

         16   THAT WHAT MICROSOFT WAS DOING WAS GOING TO HAVE AN IMPACT ON

         17   NETSCAPE.

         18             DO YOU RECALL HIM SAYING THOSE THINGS TO YOU?

         19   A.  I RECALL MANY DISCUSSIONS WHERE WE DISCUSSED OUR PRODUCT

         20   STRATEGY AND, AS PART OF THAT PRODUCT STRATEGY, A POTENTIAL

         21   IMPACT ON COMPETITORS.

         22   Q.  NO, SIR, MAYBE MY QUESTION ISN'T CLEAR.  WHAT I'M ASKING

         23   ABOUT IS NETSCAPE.  I AM NOT ASKING ABOUT POTENTIAL

         24   COMPETITORS OR OTHER COMPETITORS.  I'M ASKING ABOUT

         25   NETSCAPE.  AND I AM ASKING ABOUT WHETHER OR NOT MR. GATES
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          1   SAID TO YOU, OR IN YOUR PRESENCE, IN WORDS OR IN SUBSTANCE,

          2   WHAT HE IS QUOTED AS SAYING HERE, AND THAT IS, THAT WHAT

          3   MICROSOFT WAS DOING IN MAKING ALL INTERNET SOFTWARE FREE WAS

          4   GOING TO HAVE AN IMPACT ON NETSCAPE.  DO YOU RECALL HIM

          5   SAYING THAT?

          6   A.  AS I SAID, I CAN GIVE YOU MY BEST RECOLLECTION.  THAT'S

          7   THE BEST I CAN DO, MR. BOIES.  MY RECOLLECTION IS AFTER, YOU

          8   KNOW, 12 YEARS OF CONVERSATIONS WITH MR. GATES, THAT, IN

          9   GENERAL, WE WOULD HAVE HAD MANY CONVERSATIONS ABOUT OUR

         10   PRODUCT STRATEGY AND ITS EFFECT ON OUR CUSTOMERS, AND

         11   SOMETIMES ON OUR COMPETITION.

         12   Q.  I'LL TRY IT ONE MORE TIME, AND IF IT DOESN'T WORK, I'M

         13   GOING TO GO ON, BECAUSE MAYBE PERHAPS WE'VE MADE THE POINT.

         14   BUT I'M NOT TALKING ABOUT COMPETITION IN GENERAL.  I'M

         15   TALKING ABOUT NETSCAPE.  DO YOU UNDERSTAND THAT I'M TALKING

         16   ABOUT NETSCAPE IN PARTICULAR, SIR?

         17   A.  I DO.

         18   Q.  OKAY.  AND I'M NOT TALKING ABOUT YOUR PRODUCT STRATEGY

         19   IN GENERAL.  I'M TALKING ABOUT THE DECISION TO MAKE ALL

         20   INTERNET SOFTWARE FREE.  DO YOU UNDERSTAND THAT THAT'S THE

         21   PARTICULAR THING I'M TALKING ABOUT?

         22   A.  AND OUR DECISION TO MAKE ALL INTERNET SOFTWARE FREE

         23   PREDATES EVEN THE POINT WHERE I HAD EVEN HEARD OF NETSCAPE.

         24   Q.  I'LL COME TO THAT, BUT I'M NOT EVEN ASKING YOU WHEN YOU

         25   MADE THE DECISION TO MAKE ALL INTERNET SOFTWARE FREE.  DO
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          1   YOU UNDERSTAND THAT?

          2   A.  CORRECT.

          3   Q.  WHAT I'M ASKING YOU ABOUT IS -- THERE WAS A DECISION TO

          4   MAKE ALL INTERNET SOFTWARE FREE BY MICROSOFT.  AND WHAT I'M

          5   ASKING YOU IS WHETHER MR. GATES, IN YOUR PRESENCE, EVER

          6   DISCUSSED THAT MICROSOFT'S DOING THAT WAS GOING TO HAVE AN

          7   EFFECT ON NETSCAPE?  DO YOU UNDERSTAND THE QUESTION?

          8   A.  I THINK I DO.  AND I'M TELLING YOU I CAN'T RECALL A

          9   PARTICULAR CONVERSATION, BUT I WAS ALSO POINTING OUT THAT I

         10   WOULD HAVE HAD MANY CONVERSATIONS WITH MR. GATES WHERE WE

         11   DISCUSSED OUR PRODUCT STRATEGY, AND THERE'S AN INEVITABLE

         12   CONSEQUENCE OF PRODUCT STRATEGY ON YOUR COMPETITION.

         13   Q.  OKAY, SIR.  LET ME SHOW YOU ANOTHER ARTICLE AND SEE IF

         14   IT REFRESHES YOUR RECOLLECTION ABOUT PARTICULAR

         15   CONVERSATIONS WITH MR. GATES.  BEFORE I DO THOUGH, DID YOU

         16   SEE THIS FINANCIAL TIMES ARTICLE AT OR ABOUT THE TIME IT WAS

         17   PUBLISHED?

         18   A.  I DON'T RECALL.

         19   Q.  YOU DON'T RECALL WHETHER OR NOT YOU --

         20   A.  I DON'T RECALL WHETHER OR NOT I SAW IT.

         21   Q.  DID YOU EVER HAVE ANY DISCUSSIONS WITH ANYBODY ABOUT

         22   THIS ARTICLE?

         23   A.  I WAS SHOWN THIS ARTICLE OR GIVEN THIS ARTICLE AS ONE OF

         24   THE DOCUMENTS TO READ BEFORE COMING UP TO TESTIFY HERE IN

         25   THE LAST COUPLE OF DAYS, BUT APART FROM THAT, NO.
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          1   Q.  SO THAT PRIOR TO COMING TO TESTIFY OVER THE LAST COUPLE

          2   OF DAYS, SOMEBODY SHOWED YOU THIS ARTICLE?

          3   A.  CORRECT.

          4   Q.  DID YOU HAVE ANY DISCUSSIONS WITH ANYONE ABOUT THIS

          5   ARTICLE, SIR?

          6   A.  NOT IN ANY DEPTH.  I SAID I WAS GIVEN A WHOLE STACK OF

          7   DOCUMENTS, HUNDREDS OF PAGES -- MAYBE OVER A THOUSAND OF

          8   PAGES OF STUFF TO READ, AND THIS IS ONE OF THE DOCUMENTS

          9   THAT I PLOWED THROUGH.

         10   Q.  AND YOU ACTUALLY DID READ THIS?

         11   A.  I DID ACTUALLY READ THIS DOCUMENT.  I READ SECTIONS OF

         12   IT.

         13   Q.  DID YOU READ THE PARTICULAR SECTION WE'VE BEEN TALKING

         14   ABOUT?

         15   A.  I BELIEVE I DID.

         16   Q.  LET ME SHOW YOU ANOTHER ARTICLE, GOVERNMENT EXHIBIT 83

         17   THAT IS ALREADY IN EVIDENCE, FROM THE FINANCIAL TIMES OF

         18   JULY 3, 1996.  AND I'M HERE INTERESTED IN A PARAGRAPH AT THE

         19   TOP OF THE SECOND PAGE WHICH READS, QUOTE, "`OUR BUSINESS

         20   MODEL WORKS EVEN IF ALL INTERNET SOFTWARE IS FREE,'" CLOSE

         21   QUOTE, "SAYS MR. GATES."  QUOTE, "`WE ARE STILL SELLING

         22   OPERATING SYSTEMS.'"  CLOSE QUOTE.  "NETSCAPE, IN CONTRAST,

         23   IS DEPENDENT UPON ITS INTERNET SOFTWARE FOR PROFITS, HE

         24   POINTS OUT."

         25             NOW, IF YOU NEED TO READ ANY OTHER PORTION OF
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          1   THIS, YOU'RE FREE TO DO SO, BUT MY FIRST QUESTION IS WHETHER

          2   THIS IS A DOCUMENT THAT YOU HAVE READ BEFORE?

          3   A.  YOU WOULD NEED TO GIVE ME A MINUTE TO PERUSE IT, AND

          4   THEN I'LL GET BACK TO YOU.

          5             GO AHEAD, MR. BOIES.

          6   Q.  IS THIS A DOCUMENT THAT YOU HAVE READ BEFORE?  HAVE YOU

          7   SEEN THIS ARTICLE?

          8   A.  I DON'T BELIEVE I HAVE SEEN THIS ONE BEFORE.

          9   Q.  NEITHER AT THE TIME THAT IT WAS PUBLISHED, NOR IN

         10   PREPARATION FOR YOUR TESTIMONY?

         11   A.  I CAN'T SAY WHETHER I SAW IT AT THE TIME.  I DON'T

         12   RECALL IT.  AND, AGAIN, I DON'T BELIEVE THAT I SAW THIS IN

         13   THE STACK OF DOCUMENTS THAT I WAS GIVEN TO READ.  BUT I MUST

         14   CAUTION THAT THERE WERE SEVERAL HUNDRED DOCUMENTS THAT I HAD

         15   TO READ, SO I CAN'T RECALL EVERY ONE PRECISELY.

         16   Q.  DO YOU RECALL MR. GATES SAYING IN YOUR PRESENCE AT

         17   MICROSOFT THAT NETSCAPE WAS DEPENDENT UPON ITS INTERNET

         18   SOFTWARE FOR PROFITS?

         19   A.  WHAT I RECALL IS THERE WAS A GENERAL UNDERSTANDING AT

         20   MICROSOFT AT THE TIME THAT NETSCAPE WAS TRYING TO BUILD A

         21   BUSINESS THAT BUILT UPON THE BASIC INTERNET SOFTWARE.  IF

         22   YOU READ THE PARAGRAPHS DOWN BELOW THAT WHERE THE REPORTER

         23   HERE IS POINTING OUT THAT NETSCAPE IS MOVING ON TO BUILD

         24   VALUE-ADDED SOFTWARE -- AS IT SAYS HERE, "IS WORKING ON A

         25   NEW BROWSER, CODE-NAMED GALILEO, THAT WILL MATCH PROPRIETARY
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          1   GROUPWARE FEATURES."  THAT'S TWO PARAGRAPHS DOWN.

          2             AND WHAT IS BEING POINTED OUT HERE IS THAT EVEN

          3   NETSCAPE HAD TO REALIZE THAT IN ORDER TO OBTAIN REVENUE IN

          4   THE FUTURE OR COME ON VALUE-ADDED, AS I SAID, THEY WOULD

          5   NEED TO BUILD ADDITIONAL SOFTWARE ABOVE AND BEYOND THE BASIC

          6   BROWSER AND INTERNET SERVICE SOFTWARE.

          7   Q.  PERHAPS MY QUESTION WASN'T CLEAR, SIR.  I WASN'T ASKING

          8   WHAT NETSCAPE'S PLANS WERE, OR WHAT NETSCAPE'S OPTIONS WERE,

          9   OR WHAT YOU THOUGHT ABOUT NETSCAPE'S PRODUCTS.  WHAT I WAS

         10   ASKING YOU WAS WHETHER MR. GATES EVER SAID TO YOU, OR SAID

         11   IN YOUR PRESENCE AT MICROSOFT, THAT NETSCAPE WAS DEPENDENT

         12   ON INTERNET SOFTWARE FOR PROFITS.  DID MR. GATES SAY THOSE

         13   WORDS OR THE SUBSTANCE OF THOSE WORDS?

         14   A.  I DON'T REMEMBER HIM SAYING THE SUBSTANCE OF THOSE

         15   WORDS.  WHAT I DO RECALL, AS I SAID, IS WE HAD DISCUSSIONS

         16   ABOUT OUR OWN PRODUCT STRATEGY, AND EVERY TIME YOU FORMULATE

         17   YOUR OWN PRODUCT STRATEGY, YOU HAVE TO TRY AND CONSIDER THE

         18   ACTIONS OF COMPETITORS.  AND IT WAS OUR EXPECTATION THAT

         19   NETSCAPE WOULD MOVE ON FROM BASIC INTERNET BROWSING SOFTWARE

         20   AND BASIC INTERNET SERVICE SOFTWARE, WHICH WAS LARGELY

         21   AVAILABLE FOR FREE IN THE INDUSTRY, AND THAT THEY WOULD

         22   FOCUS ON BUILDING VALUE-ADDED SOFTWARE.

         23             SO I THINK WHAT MR. GATES IS POINTING OUT HERE IS

         24   WHAT I'VE SAID BEFORE.  SO I DON'T RECALL HIM MAKING A

         25   SPECIFIC STATEMENT OF WHAT'S WRITTEN DOWN HERE.
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          1   Q.  NOW, I WANT TO BE SURE I HEARD YOU CORRECTLY IN THAT

          2   LAST ANSWER.  DID I UNDERSTAND YOU TO SAY THAT IT WAS YOUR

          3   CONTEMPLATION THAT NETSCAPE WOULD MOVE ON FROM BROWSERS AND

          4   SERVERS INTO WHAT YOU REFERRED TO AS VALUE-ADDED SOFTWARE?

          5   A.  YES.  IT WAS A LOGICAL CONCLUSION.  IN FACT, NETSCAPE

          6   HAD TOLD US THAT THEMSELVES.  I WAS IN A MEETING WITH

          7   MR. BARKSDALE WHERE HE TOLD ME THAT HE CONSIDERED

          8   LOTUS NOTES TO BE HIS PRIMARY COMPETITOR.

          9   Q.  NOW, IF MR. GATES IS RIGHT HERE -- AND DO YOU BELIEVE

         10   THAT MR. GATES IS RIGHT THAT NETSCAPE WAS, AT LEAST AT THIS

         11   POINT, DEPENDENT ON ITS INTERNET SOFTWARE FOR PROFITS?

         12   A.  WELL, YOU'VE GOT TO BE CAREFUL HERE ABOUT WHAT'S MEANT

         13   BY "INTERNET SOFTWARE" HERE.  AND I DON'T KNOW WHAT THE

         14   CONTEXT OF THE DISCUSSION BETWEEN THE REPORTER AND MR. GATES

         15   WAS AND WHAT THEY MEANT BY "INTERNET SOFTWARE" OR NOT, SO I

         16   CAN'T GIVE YOU A DEFINITIVE ANSWER HERE.

         17             WHAT I CAN POINT OUT IS WHAT I BELIEVED AND WHAT I

         18   DISCUSSED WITH MR. GATES WAS THAT NETSCAPE WOULD HAVE TO

         19   MOVE ON FROM THE BASIC VANILLA INTERNET SOFTWARE, WHICH WAS

         20   WILDLY AVAILABLE, AND THEY WOULD HAVE TO DO NEW VALUE-ADDED

         21   SOFTWARE, WHICH IS ALSO REFERRED TO IN THIS ARTICLE.

         22   Q.  WHEN YOU SAY "NETSCAPE WOULD HAVE TO MOVE ON FROM THE

         23   VANILLA INTERNET SOFTWARE," YOU'RE TALKING ABOUT NETSCAPE

         24   HAVING TO MOVE ON FROM BROWSERS; IS THAT RIGHT?

         25   A.  OR HAVING TO DO SOMETHING IN ADDITION TO BROWSERS.  THAT
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          1   THE BASIC -- JUST HAVING A BASIC BROWSER WOULD PROBABLY NOT

          2   BE ENOUGH TO SUSTAIN A BUSINESS LONG-TERM.  THAT YOU'D HAVE

          3   TO DO SOMETHING IN ADDITION TO THAT.

          4   Q.  AND THIS VALUE-ADDED SOFTWARE THAT YOU'RE TALKING ABOUT

          5   THAT NETSCAPE WAS GOING TO HAVE TO MOVE ON TO -- THAT

          6   VALUE-ADDED SOFTWARE WAS NOT GOING TO BE A PLATFORM THREAT

          7   TO MICROSOFT, WAS IT, SIR?

          8   A.  IT COULD OR COULD NOT BE, DEPENDING HOW THEY DID IT.  AS

          9   I POINT OUT IN MY TESTIMONY, WE DO HAVE SOME CONCERNS THAT

         10   VALUE-ADDED SOFTWARE, LIKE LOTUS NOTES, CAN BE BUILT INTO A

         11   PLATFORM.

         12             ANY PIECE OF SOFTWARE CAN BE EXTENDED INTO A

         13   PLATFORM.  SO A LOT OF IT DEPENDED UPON HOW THEY WERE GOING

         14   TO DO IT.  BUT, BY AND LARGE, WE ENCOURAGE PEOPLE TO BUILD

         15   UPON OUR PLATFORM.  SO IT'S A GOOD THING FOR US IF PEOPLE

         16   BUILD ON OUR PLATFORM.

         17   Q.  YOU BASICALLY ENCOURAGE PEOPLE TO PROVIDE VALUE-ADDED

         18   SOFTWARE, CORRECT, SIR?

         19   A.  WE DO.

         20   Q.  YOU DON'T CONSIDER VALUE-ADDED SOFTWARE TO BE A

         21   SIGNIFICANT THREAT.  YOU CONSIDER IT TO BE AN ADVANTAGE,

         22   DON'T YOU?

         23   A.  IT CAN BE BOTH AN ADVANTAGE AND A THREAT, DEPENDING UPON

         24   THE DIRECTION IN WHICH THE DEVELOPER OF THAT SOFTWARE TAKES

         25   IT.  BUT, BY AND LARGE, WE ENCOURAGE PEOPLE TO BUILD
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          1   SOFTWARE AT EVERY LEVEL ON OUR PLATFORM, USING THE

          2   SERVICES -- THE MOST BASIC SERVICES, AS WELL AS THE

          3   MORE-ADVANCED SERVICES.

          4   Q.  NOW, IS THERE ANY VALUE-ADDED SOFTWARE THAT YOU CONSIDER

          5   AS MUCH OF A PLATFORM THREAT OR A POTENTIAL PLATFORM THREAT

          6   AS YOU CONSIDERED THE NETSCAPE BROWSER?

          7   A.  WE HAVE CONCERNS, AS I POINT OUT IN MY TESTIMONY.  I

          8   WOULDN'T SAY IT WAS AT THE SAME LEVEL YET AS THE CONCERN

          9   THAT WE HAD ABOUT -- THAT WE HAD AND HAVE ABOUT NETSCAPE.

         10   AND I POINT OUT IN MY TESTIMONY THAT LOTUS NOTES, WHICH IS

         11   AN EXAMPLE OF THIS TYPE OF GROUPWARE SOFTWARE, WHICH IS

         12   SOFTWARE THAT'S USED INSIDE LARGE CORPORATIONS TO DO SUCH

         13   THINGS AS MANAGE DOCUMENTS, TRACK DISCUSSIONS, TRACK

         14   CUSTOMER CONTACTS, ET CETERA -- THAT THAT CAN BE BUILT OUT

         15   INTO A PLATFORM.  AND, IN FACT, LOTUS, ON OCCASION, HAS

         16   ACTUALLY ARTICULATED THAT THEY INTEND NOTES TO BECOME A

         17   PLATFORM.

         18   Q.  AND YOU'VE SAID THAT ANY PIECE OF SOFTWARE COULD BE

         19   BUILT UP TO A PLATFORM, RIGHT, SIR?

         20   A.  IN PRINCIPLE.  YOU'D HAVE TO -- YOU KNOW, OBVIOUSLY IT

         21   APPLIES MORE TO SOME PIECES OF SOFTWARE THAN TO OTHERS.

         22   Q.  AND THAT'S REALLY THE QUESTION I'M TRYING TO ASK YOU.

         23   WAS THERE EVER ANY PIECE OF VALUE-ADDED SOFTWARE THAT YOU

         24   CONSIDERED OR THAT MICROSOFT CONSIDERED TO BE THE SAME KIND

         25   OF POTENTIAL PLATFORM THREAT THAT YOU CONSIDERED THE BROWSER
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          1   FOR NETSCAPE?

          2   A.  WELL, AS I ALSO POINT OUT IN MY TESTIMONY --

          3   Q.  COULD I JUST GET A "YES" OR "NO" OR "I DON'T KNOW" AND

          4   THEN GIVE YOUR FURTHER DISCUSSION?

          5   A.  THE ANSWER IS "YES" AND I WILL ELUCIDATE WHY I'M SAYING

          6   "YES," IF THAT'S OKAY.

          7   Q.  THAT'S FINE.  AND MAYBE IN THE PROCESS, YOU COULD BEGIN

          8   BY TELLING ME WHICH PIECES OF SOFTWARE.

          9   A.  OKAY.  THE ANSWER IS "YES."  AND AS I POINT OUT IN MY

         10   TESTIMONY, WE HAVE CONCERNS ABOUT A PIECE OF SOFTWARE THAT

         11   IS RELATED TO THE NETSCAPE BROWSER, WHICH IS THE JAVA

         12   CLASSES OR JAVA VIRTUAL OPERATING SYSTEM THAT SUN IS

         13   ATTEMPTING TO BUILD OUT.

         14             AND THE BACKGROUND OF THAT IS THAT THERE ARE THREE

         15   ASPECTS TO JAVA TECHNOLOGY THAT ONE NEEDS TO TAKE INTO

         16   ACCOUNT:  IT'S JAVA, THE PROGRAMMING LANGUAGE; JAVA, THE

         17   VIRTUAL MACHINE, WHICH YOU NEED TO EXECUTE JAVA PROGRAMS;

         18   AND THEN THERE'S THIS COLLECTION OF OTHER PROGRAMS WRITTEN

         19   IN JAVA, WHICH I CALL THE JAVA CLASSES.  AND IT'S THAT

         20   COLLECTION OF SOFTWARE THAT IS BEING PUT FORWARD BY SUN, AND

         21   THAT NETSCAPE HAS ANNOUNCED THEIR INTENT TO COOPERATE WITH

         22   SUN, THAT FORMS ANOTHER BODY OF MIDDLEWARE THAT I AM

         23   CONCERNED ABOUT.

         24   Q.  SO THAT YOU HAVE TWO BODIES OF MIDDLEWARE THAT YOU

         25   CONSIDER TO BE SERIOUS POTENTIAL PLATFORM THREATS.  ONE IS
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          1   THE NETSCAPE BROWSER AND THE OTHER IS JAVA BROADLY

          2   DESCRIBED; IS THAT FAIR?

          3   A.  NO, JAVA PRECISELY DESCRIBED.  THE KEY POINT THERE IS

          4   PEOPLE OFTEN USE THE WORD "JAVA" IN A GENERIC SENSE, AND

          5   IT'S VERY IMPORTANT TO BE PRECISE ABOUT WHICH PARTS OF JAVA

          6   WE CONSIDER TO BE OF CONCERN.

          7             AND AS I SAID, THERE ARE THREE LEVELS OF JAVA.

          8   THERE'S JAVA AS A PROGRAMMING LANGUAGE IN THE SAME SENSE AS

          9   FORTRAN OR COBOL OR VISUAL BASIC IS A PROGRAMMING LANGUAGE.

         10   THERE IS THE SENSE OF JAVA, THIS VIRTUAL MACHINE, WHICH IS

         11   WHAT ALLOWS JAVA PROGRAMS TO RUN ON DIFFERENT TYPES OF

         12   MICROPROCESSORS.  WE DON'T HAVE MAJOR CONCERNS ABOUT -- OR

         13   ANY CONCERNS REALLY ABOUT THOSE TWO SENSES.

         14   Q.  EITHER OF THOSE TWO?

         15   A.  EITHER OF THOSE TWO.  THE CONCERN THAT WE DO HAVE IS THE

         16   THIRD SENSE, WHICH IS REFERRED TO AS JAVA CLASSES.  IN

         17   PARTICULAR, THE JAVA FOUNDATION CLASSES, WHICH ARE A

         18   COLLECTION OF PROGRAMS WRITTEN IN JAVA, DESIGNED TO ACT AS A

         19   PLATFORM FOR OTHER PROGRAMS WRITTEN IN JAVA.

         20             AND THE SHORTHAND I USE IN MY TESTIMONY IS THE

         21   VIRTUAL OPERATING SYSTEM.  IT'S THAT THIRD SENSE OF THE WORD

         22   THAT WE'RE CONCERNED ABOUT.

         23   Q.  WITHOUT NECESSARILY ASKING YOU TO DESCRIBE ALL THREE

         24   ASPECTS OF JAVA YET AGAIN, IS IT FAIR TO SAY THAT THE ONLY

         25   PART OF JAVA THAT YOU CONSIDER TO BE A POTENTIALLY SERIOUS
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          1   PLATFORM THREAT ARE WHAT YOU HAVE REFERRED TO AS THE JAVA

          2   FOUNDATION CLASSES?

          3   A.  CORRECT.

          4   Q.  NOW, YOU HAVE IDENTIFIED THE NETSCAPE BROWSER AND YOU

          5   HAVE IDENTIFIED THE JAVA FOUNDATION CLASSES AS TWO

          6   POTENTIALLY SERIOUS PLATFORM THREATS TO MICROSOFT.  IS THERE

          7   ANY OTHER VALUE-ADDED SOFTWARE OR MIDDLEWARE THAT YOU OR

          8   MICROSOFT CONSIDER TO BE COMPARABLE PLATFORM THREATS TO

          9   THOSE TWO?

         10   A.  WELL, YOU'VE GOT TO GO BACK AND TALK ABOUT PERIODS OF

         11   TIME HERE.  FIRST OF ALL, AS I SAID TODAY --

         12   Q.  LET ME TRY TO PUT A PERIOD OF TIME ON IT?

         13   A.  OKAY.

         14   Q.  THAT PERIOD OF TIME WOULD BE 1995 TO THE PRESENT.

         15   A.  THE THIRD ONE THAT WOULD BE OF CONCERN TO US WOULD BE

         16   THE LOTUS NOTES PROGRAM, WHICH HAS PLATFORM ELEMENTS

         17   ASSOCIATED WITH IT.  AND I THINK IBM HAS A VERY DELIBERATE

         18   STRATEGY TO BUILD THAT OUT INTO A COMMON SOFTWARE PLATFORM

         19   THAT THEY USE IN MANY SITUATIONS.

         20   Q.  LET ME BE SURE THAT I UNDERSTAND WHAT YOU JUST SAID.  I

         21   UNDERSTAND THAT YOU'VE SAID LOTUS NOTES IS OF CONCERN, AND

         22   YOU'VE USED THE TERM "OF CONCERN" SEVERAL TIMES IN YOUR

         23   ANSWER.

         24             MY QUESTION IS NOT WHETHER IT IS OF CONCERN.  MY

         25   QUESTION IS WHETHER OR NOT YOU CONSIDER LOTUS NOTES TO BE A
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          1   POTENTIALLY SERIOUS PLATFORM THREAT COMPARABLE TO WHAT YOU

          2   HAVE DESCRIBED AS THE POTENTIALLY SERIOUS PLATFORM THREATS

          3   POSED BY THE NETSCAPE BROWSER AND THE JAVA FOUNDATION

          4   CLASSES?

          5   A.  IT'S COMPARABLE.

          6   Q.  IT IS.  NOW, YOU, IN YOUR INTERNAL DOCUMENTATION THAT WE

          7   COVERED YESTERDAY, WENT AROUND SAYING THAT BROWSER MARKET

          8   SHARE WAS A NUMBER-ONE GOAL OF THE MICROSOFT CORPORATION; DO

          9   YOU RECALL THAT?

         10   A.  I DO.

         11   Q.  DID YOU EVER GO AROUND SAYING THAT GAINING MARKET SHARE

         12   WITH RESPECT TO LOTUS NOTES WAS A NUMBER-ONE GOAL OF THE

         13   MICROSOFT CORPORATION?

         14   A.  I DON'T RECALL USING THE EXACT SAME PHRASE, BUT I DO

         15   RECALL IN MANY OF MY COMMUNICATIONS POINTING OUT THAT IT IS

         16   AND REMAINS A MAJOR CONCERN TO US.

         17   Q.  WHAT PRODUCT OF MICROSOFT DOES LOTUS NOTES COMPETE WITH?

         18   A.  WELL, IT COMPETES WITH SEVERAL OF OUR PRODUCTS, QUITE

         19   FRANKLY.  AS A PLATFORM, IT COMPETES WITH WINDOWS.  AS AN

         20   ELECTRONIC MAIL SOLUTION AND A GROUPWARE SOLUTION, IT

         21   COMPETES WITH MICROSOFT EXCHANGE.

         22             AND IT HAS ELEMENTS OF A PRODUCTIVITY APPLICATION.

         23   IN OTHER WORDS, YOU CAN DO MANY OF THE THINGS THAT YOU CAN

         24   DO IN MICROSOFT OFFICE INSIDE LOTUS NOTES AS WELL.  SO IT'S

         25   OF CONCERN TO US BECAUSE IT'S ONE OF THOSE PRODUCTS THAT HAS
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          1   THE POTENTIAL TO COMPETE ACROSS THE BOARD WITH OUR PRODUCT

          2   LINE.

          3   Q.  NOW, MICROSOFT TRACKED ITS BROWSER SHARE COMPARED TO

          4   NETSCAPE'S BROWSER, CORRECT, SIR?

          5   A.  CORRECT.

          6   Q.  IT DID SO EXTENSIVELY, CORRECT?

          7   A.  WELL, I DO RECALL THAT WE HAD AN ONGOING STUDY WHERE WE

          8   CALLED PEOPLE UP AND ASKED THEM WHAT THEY WERE DOING -- WHAT

          9   SOFTWARE THEY WERE RUNNING IN ORDER TO ACCESS THE INTERNET.

         10   Q.  AND NOT ONLY DID YOU DO AN ONGOING STUDY, BUT YOU WENT

         11   OUT TO OUTSIDE THIRD PARTIES AND PAID THEM TO GIVE YOU

         12   ESTIMATES OF MARKET SHARE, CORRECT?

         13   A.  WE MAY HAVE.  I DON'T RECALL SPECIFICALLY.

         14   Q.  NOW, DID YOU EVER TRY TO FIGURE OUT WHAT YOUR MARKET

         15   SHARE WAS, COMPARED TO LOTUS NOTES?

         16   A.  WE DID TRY AND TRACK LOTUS NOTES' SALES, YES.

         17   Q.  NO, I DIDN'T SAY "SALES," SIR.  AND I KNOW THAT YOU TRY

         18   TO USE WORDS PRECISELY, AND I'M TRYING TO USE WORDS AS

         19   PRECISELY AS I CAN, TOO.  AND WHEN I TALK ABOUT MARKET

         20   SHARE, I'M NOT TALKING ABOUT SALES.  I'M TALKING ABOUT

         21   MARKET SHARE.  NOW, DID YOU TRY TO TRACK LOTUS NOTES' MARKET

         22   SHARE?

         23   A.  WELL, IT'S VERY DIFFICULT TO TRACK MARKET SHARE IN BOTH

         24   THE BROWSER CASE AND THE LOTUS NOTES CASE.  THE THING THAT

         25   YOU CAN TRACK IS THE NUMBER OF COPIES BEING SOLD AND IN USE.
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          1   BECAUSE IF YOU GET INTO THIS MARKET-SHARE ISSUE, THE ISSUE

          2   IS REALLY WHAT IS THE MARKET.  AND THAT'S A DIFFICULT THING

          3   TO ASSESS, PARTICULARLY WITH LOTUS NOTES, BECAUSE I SAID IT

          4   COMPETES ACROSS THE BOARD WITH SEVERAL OF OUR PRODUCTS.

          5   Q.  BUT YOU DIDN'T HAVE ANY PROBLEM ASSESSING WHAT THE

          6   MARKET WAS WITH RESPECT TO BROWSERS, DID YOU, SIR?

          7   A.  WE DID HAVE -- I DON'T KNOW THAT WE FORMULATED ANY

          8   MARKET WITH RESPECT TO BROWSERS.  WE TRACKED THE NUMBER OF

          9   PEOPLE USING INTERNET EXPLORER.  WE TRACKED THE NUMBER OF

         10   PEOPLE USING NETSCAPE NAVIGATOR AND OTHER PEOPLE.

         11   Q.  SO YOU TRACKED WHAT YOU CALLED BROWSER MARKET SHARE, DID

         12   YOU NOT, SIR?

         13   A.  WE MAY HAVE, BUT THAT DOESN'T IMPLY THAT WE CONSIDERED

         14   THAT THERE WAS A MARKET THERE.

         15   Q.  WELL, WHEN YOU SAY YOU MAY HAVE, LET ME TRY TO PURSUE

         16   THAT AND SEE WHETHER WE CAN BE ANY MORE PRECISE THAN THAT.

         17             FIRST, DO YOU RECALL TELLING PEOPLE THAT BROWSER

         18   MARKET SHARE WAS A NUMBER-ONE GOAL -- YOU PERSONALLY TELLING

         19   THEM THAT BROWSER MARKET SHARE --

         20   A.  I HAVE PROBABLY WRITTEN THAT DOWN ON OCCASIONS.  I THINK

         21   MOST OF THE TIME I REFERRED TO BROWSER SHARE.  THERE MAY

         22   HAVE BEEN A COUPLE OF OCCASIONS WHERE I SAID BROWSER MARKET

         23   SHARE.

         24   Q.  LET ME DEAL FIRST WITH BROWSER SHARE.  WHEN YOU REFERRED

         25   TO BROWSER SHARE, I TAKE IT THERE WAS MICROSOFT'S SHARE OF
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          1   SOMETHING, AND THERE WAS A NUMERATOR AND A DENOMINATOR?

          2   FAIR?

          3   A.  THERE WAS BASICALLY -- WHAT WE COULD COUNT IS THE NUMBER

          4   OF PEOPLE ACCESSING THE INTERNET, AND WE TRIED TO DETERMINE

          5   HOW MANY PEOPLE WERE USING OUR SOFTWARE TO ACCESS THE

          6   INTERNET.

          7   Q.  COMPARED TO SOMETHING ELSE, THOUGH, RIGHT, SIR?  IN

          8   OTHER WORDS, YOU WEREN'T JUST TRACKING THE ABSOLUTE NUMBER

          9   OF PEOPLE USING YOUR SOFTWARE TO ACCESS THE INTERNET.  YOU

         10   WERE COMPUTING YOUR SHARE OF THAT, COMPARED TO NETSCAPE'S

         11   BROWSER, RIGHT?

         12   A.  THE INTENT THAT WE HAD IN ACCUMULATING THOSE STATISTICS

         13   WAS TO TRACK OUR PERFORMANCE AT GETTING MORE PEOPLE TO USE

         14   INTERNET EXPLORER.  AND, AS I SAID BEFORE, WE CONSIDERED

         15   NETSCAPE NAVIGATOR TO BE A PLATFORM COMPETITOR, AND IT WAS

         16   IMPORTANT FOR US TO GET PEOPLE USING OUR TECHNOLOGIES TO

         17   ACCESS THE INTERNET.

         18   Q.  LET'S SAY THAT WE ACCEPT FOR PRESENT PURPOSES THAT YOU

         19   THOUGHT IT WAS IMPORTANT TO GET PEOPLE TO ACCESS THE

         20   INTERNET USING YOUR TECHNOLOGIES.  YOU'VE SAID THAT A NUMBER

         21   OF TIMES.  LET'S ACCEPT THAT THAT'S YOUR TESTIMONY.  WHAT

         22   I'M NOW ASKING IS NOT A QUESTION ABOUT THE ABSOLUTE NUMBERS

         23   OF PEOPLE USING YOUR TECHNOLOGIES TO ACCESS THE INTERNET.

         24   WHAT I'M TRYING TO TALK ABOUT IS BROWSER MARKET SHARE.

         25             AND YOU SAID THAT ONE OF THE THINGS -- ONE OF THE
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          1   PROBLEMS WITH MARKET SHARE IS YOU'VE GOT TO DECIDE WHAT

          2   MARKET YOU'RE MEASURING, RIGHT?

          3   A.  WELL, IT DEPENDS ON WHAT SENSE YOU'RE USING THE WORD.

          4   ARE YOU USING IT IN A LEGAL ECONOMIC SENSE, OR ARE YOU JUST

          5   USING IT AS BASICALLY A SHORTHAND FOR TRACKING USAGE.

          6   Q.  WELL, LET'S SAY THAT WE'RE USING IT IN THE WAY THAT YOU

          7   USED IT IN THE ORDINARY COURSE OF YOUR BUSINESS, SIR.  ALL

          8   RIGHT?

          9   A.  CORRECT.

         10   Q.  IN THE ORDINARY COURSE OF THE BUSINESS, YOU USE TERMS

         11   LIKE "BROWSER SHARE" AND "BROWSER MARKET SHARE."  NOW, USING

         12   IT IN THAT SENSE -- ALL RIGHT -- YOU UNDERSTOOD THAT THERE

         13   WAS A MICROSOFT SHARE OF THAT MARKET OR PIE, AND A NETSCAPE

         14   SHARE, RIGHT?

         15   A.  IN TERMS OF PEOPLE USING TECHNOLOGY TO ACCESS THE

         16   INTERNET, THERE WAS A NUMBER OF PEOPLE HERE USING TECHNOLOGY

         17   THAT CAME FROM MICROSOFT, AND A NUMBER OF PEOPLE WHO WERE

         18   USING TECHNOLOGY THAT CAME FROM NETSCAPE, AND A NUMBER OF

         19   PEOPLE USING TECHNOLOGY FROM OTHER SOURCES.

         20   Q.  WELL, SIR, WHEN YOU WERE TRACKING THESE MARKET SHARES IN

         21   YOUR BUSINESS, YOU DIDN'T TALK ABOUT THE "NUMBER OF PEOPLE

         22   USING OUR TECHNOLOGY AND THE NUMBER OF PEOPLE USING

         23   NETSCAPE'S TECHNOLOGY."  YOU TALKED ABOUT "THE NUMBER OF

         24   PEOPLE USING OUR BROWSER AND THE NUMBER OF PEOPLE USING

         25   NETSCAPE'S BROWSER," DIDN'T YOU, SIR?
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          1   A.  CORRECT, AND I USED THAT WORD "BROWSER" IN THE SAME

          2   SENSE AS I WOULD HAVE USED THE WORD 'FILE SYSTEM' OR "SHELL"

          3   OR "MULTIMEDIA" OR ANYTHING ELSE.  THAT IS A PART OF THE

          4   OPERATING SYSTEM.

          5   Q.  WELL, SIR, THE WORD YOU CHOSE TO USE WAS "BROWSER,"

          6   RIGHT?

          7   A.  CORRECT.

          8   Q.  OKAY.  AND YOU UNDERSTOOD THAT THE NETSCAPE BROWSER,

          9   AGAINST WHOSE SALES YOU WERE MEASURING MICROSOFT'S SHARE,

         10   WAS NOT PART OF AN OPERATING SYSTEM, BUT WAS A SEPARATE

         11   APPLICATION, CORRECT?

         12   A.  IT WAS NOT AN OPERATING SYSTEM IN THE CLASSIC DEFINITION

         13   OF THE WORD.  IT WAS A SOFTWARE PLATFORM AND WAS DESIGNED TO

         14   BE PART OF A LARGER SUITE OF SOFTWARE.  SO I'M NOT SURE WHAT

         15   WE SHOULD HAVE BEEN TRACKING IN TERMS OF DEFINING MARKETS

         16   HERE, BUT WHAT WE WERE TRACKING, AS WE'VE SAID EARLIER, WAS

         17   BASICALLY WHAT TECHNOLOGIES PEOPLE WERE USING TO ACCESS THE

         18   INTERNET.

         19   Q.  YOU SAID IN YOUR LAST ANSWER THAT -- OR PERHAPS YOU DID;

         20   I THOUGHT I HEARD YOU SAYING -- THAT THE NETSCAPE BROWSER

         21   WAS A PLATFORM.  DID I HEAR YOU RIGHT, SIR?

         22   A.  CORRECT.  THEY WERE BUILDING IT OUT INTO A PLATFORM.

         23   Q.  AND THAT'S REALLY WHAT I WANT TO FOCUS ON.  YOU'RE NOT

         24   SUGGESTING THAT IT WAS A SERIOUS ALTERNATIVE PLATFORM IN

         25   1995, OR 1996, OR 1997, OR EVEN TODAY.  IT WAS THE THREAT
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          1   THAT THEY WOULD BUILD IT OUT INTO A PLATFORM THAT YOU WERE

          2   CONCERNED WITH; IS THAT FAIR?

          3   A.  YES, IT WAS BOTH A PLATFORM, AS I TESTIFIED YESTERDAY --

          4   THEY HAD SPECIFIC WEB PAGES THAT YOU COULD ONLY VIEW ON

          5   NETSCAPE -- WITH THE NETSCAPE BROWSER AT VARIOUS POINTS IN

          6   TIME, AND WE HAD TO WORK VERY HARD TO TRY AND DUPLICATE SOME

          7   OF THAT FUNCTIONALITY, AND THEY HAD MECHANISMS TO ALLOW YOU

          8   TO ADD ADDITIONAL SOFTWARE INTO THE NETSCAPE ENVIRONMENT.

          9   AND FOR A WHILE, THEY -- NOT FOR A WHILE; THEY STILL DO --

         10   THEY HOSTED THESE JAVA CLASSES AS WELL.  SO THERE'S THREE

         11   SENSES IN WHICH THEY WERE A PLATFORM AND THEY HAD THE

         12   POTENTIAL TO BECOME A GREATER PLATFORM.

         13   Q.  MY ONLY QUESTION, SIR, IS AT ANY TIME HAVE YOU VIEWED

         14   NETSCAPE AS AN ACTUAL SERIOUS PLATFORM COMPETITOR OR WERE

         15   THEY, IN YOUR EARLIER TERMS, A POTENTIAL SERIOUS PLATFORM

         16   COMPETITOR BECAUSE THEY HAD THE CAPABILITY OF EXPANDING

         17   THEIR PLATFORM SO THAT THEY WOULD THEN BE A SERIOUS

         18   COMPETITOR?  DO YOU UNDERSTAND THE DISTINCTION I'M ASKING

         19   ABOUT?

         20   A.  I CONSIDERED THEM TO BE BOTH.  I CONSIDERED THEM TO BE

         21   BOTH A SERIOUS ALTERNATIVE IN TERMS OF HOW PEOPLE COULD

         22   STRUCTURE APPLICATIONS, AND HAD THE POTENTIAL TO GO MUCH

         23   FURTHER.

         24   Q.  NOW, YOU SAID YESTERDAY THAT IN ORDER TO BE A SERIOUS

         25   PLATFORM THREAT, THE TECHNOLOGY -- THE NETSCAPE TECHNOLOGY
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          1   WOULD HAVE TO EXPOSE API'S, AMONG OTHER THINGS, CORRECT?

          2   A.  I SAID THAT'S ONE WAY THEY COULD DO IT.  WE HAD THIS

          3   DISCUSSION ABOUT THE DIFFERENCE BETWEEN THE CLASSIC METHOD

          4   OF EXPOSING API'S TO, SAY, A "C" PROGRAM, AND EXPOSING API'S

          5   IN THE SENSE OF PROVIDING FACILITIES THAT WEB PAGES, WRITTEN

          6   IN HTML AND OTHER WEB PAGE LANGUAGES LIKE JAVASCRIPT, COULD

          7   USE FACILITIES OF THE NETSCAPE BROWSER.

          8             SO THEY HAD BOTH AVENUES OPEN TO THEM.  THEY

          9   ELECTED TO USE BOTH AND ALSO ADDED THE THIRD, WHICH WAS THE

         10   JAVA CLASS LIBRARIES.

         11   Q.  DID YOU BELIEVE THAT NETSCAPE'S BROWSER COULD BECOME AN

         12   ACTUAL SERIOUS PLATFORM TO REPLACE WINDOWS WITHOUT EXPOSING

         13   API'S?

         14   A.  WITHOUT EXPOSING API'S?  IN WHAT SENSE ARE YOU USING THE

         15   WORD "API" THERE, MR. BOIES?

         16   Q.  LET ME ASK YOU, SIR, SINCE YOU'RE THE ONE TESTIFYING.

         17   IS "API" A TERM THAT IS USED WITHIN MICROSOFT?

         18   A.  IT IS.

         19   Q.  AND ARE YOU AWARE OF MR. GATES SAYING THAT ONE OF THE

         20   THINGS THAT MADE NETSCAPE A POTENTIAL THREAT WAS THAT IT WAS

         21   EXPOSING API'S?

         22   A.  I'M SURE HE SAID THAT AT SOME POINT.

         23   Q.  NOW, LET'S USE API'S IN THE SENSE THAT YOU'RE FAMILIAR

         24   WITH IT AND THAT MR. GATES USED IT, OKAY?  LET'S USE IT IN

         25   THAT SENSE.  NOW, DID YOU BELIEVE THAT NETSCAPE COULD BE A
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          1   SIGNIFICANT PRESENT PLATFORM COMPETITOR TO WINDOWS -- COULD

          2   SERIOUSLY THREATEN TO REPLACE WINDOWS AS A PLATFORM WITHOUT

          3   EXPOSING A LARGE NUMBER OF API'S?

          4   A.  WELL, OUR INITIAL CONCERNS ABOUT NETSCAPE FOCUSED ON

          5   THEIR ABILITY TO EXPOSE API'S AND THEIR ABILITY TO EXPOSE

          6   NEW FACILITIES TO WEB PAGES.

          7   Q.  NOW, HOW MANY API'S DOES WINDOWS EXPOSE?

          8   A.  I DON'T HAVE AN EXACT COUNT.  IT WOULD BE PROBABLY A

          9   COUPLE OF THOUSAND.

         10   Q.  HOW MANY API'S DID THE NETSCAPE BROWSER EXPOSE?

         11   A.  I DON'T KNOW.

         12   Q.  APPROXIMATELY, SIR?

         13   A.  AGAIN, WE'VE GOT TO BE CAREFUL HERE AND DEFINE HOW WE'RE

         14   USING API'S.

         15   Q.  USING IT IN THE WAY THAT WE'VE DEFINED IT, THE WAY

         16   MICROSOFT USES IT.

         17   A.  WELL, I'LL GIVE YOU BOTH SENSES AND THEN WE CAN DISCUSS

         18   BOTH.  IN TERMS OF THEIR C-API, WHICH THEY TYPICALLY REFER

         19   TO AS THEIR PLUG-IN API, IT WOULD HAVE BEEN SEVERAL --

         20   PROBABLY SEVERAL HUNDRED, DEPENDING UPON HOW YOU

         21   CHARACTERIZE VARIOUS PARAMETERS THAT CAN BE FED INTO AN API.

         22             IN TERMS OF THEIR WEB PAGE, JAVASCRIPT FEATURES, I

         23   DON'T KNOW.  IT WOULD HAVE BEEN ON THE ORDER OF 50, 100,

         24   150, OR SOMEWHERE IN THAT RANGE.

         25             AND THEN IF YOU TAKE THE JAVA FOUNDATION CLASSES,
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          1   THAT WOULD HAVE ADDED SEVERAL HUNDRED MORE, PERHAPS EVEN A

          2   THOUSAND.

          3   Q.  WHEN YOU GAVE ME YOUR ESTIMATE OF THE API'S EXPOSED IN

          4   WINDOWS, HOW WERE YOU USING THAT TERM, SIR?

          5   A.  I WAS USING THOSE BOTH IN THE SENSE OF THE C-API'S AND

          6   IN TERMS OF THE FACILITIES FOR WEB PAGES THAT WE EXPOSE

          7   THROUGH THE INTERNET EXPLORER TECHNOLOGIES.

          8   Q.  NOW, YOU SAID YOU HAD SEVERAL THOUSANDS.  CAN YOU BE ANY

          9   MORE SPECIFIC THAN THAT?

         10   A.  I'M AFRAID I CAN'T.

         11   Q.  COULD IT BE MORE THAN 10,000, SIR?

         12   A.  I WOULD BE SURPRISED IF IT'S MORE THAN 10,000, BUT YOU'D

         13   HAVE TO BE TAKING INTO ACCOUNT, YOU KNOW, THINGS LIKE DEVICE

         14   DRIVER API'S AND OTHER VERY SPECIALIZED SERVICES TO GET

         15   THERE.

         16   Q.  WHEN YOU WERE USING THE TERM "API'S," AND TELLING ME

         17   THAT THERE WERE SEVERAL THOUSAND WINDOWS API'S, WERE YOU

         18   INCLUDING SPECIALIZED API'S, LIKE DEVICE DRIVERS?

         19   A.  WHEN I SAID "SEVERAL THOUSAND," I WASN'T INCLUDING

         20   DEVICE-DRIVER API'S.

         21             I MIGHT POINT OUT, MR. BOIES, IF YOU WANT TO GO

         22   INTO THE SUBJECT IN DEPTH, MR. ALLCHIN IS OUR EXPERT WITNESS

         23   IN THIS AREA.  AND I'M SURE HE CAN PICK THIS UP AND CARRY IT

         24   FURTHER.

         25   Q.  OKAY.  I'LL RAISE IT WITH MR. ALLCHIN, BUT LET ME JUST
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          1   TRY TO EXHAUST YOUR INFORMATION ON IT.

          2   A.  OKAY.

          3   Q.  WHEN YOU SAID THAT NETSCAPE HAD SEVERAL HUNDRED API'S,

          4   WERE YOU --

          5   A.  BY THE WAY, THAT'S A COMPLETE GUESS ON MY PART.  I

          6   HAVEN'T GONE THROUGH AND COUNTED THEM.

          7   Q.  OKAY.  IN THAT CASE WE WILL WAIT FOR MR. ALLCHIN.

          8   A.  OKAY.

          9   Q.  NOW, TO GO BACK TO WHAT I WAS TALKING ABOUT BEFORE WE

         10   GOT INTO THE ISSUE ABOUT BROWSER MARKET SHARE, WE WERE

         11   TALKING ABOUT WHETHER LOTUS NOTES WAS A SERIOUS POTENTIAL

         12   PLATFORM COMPETITOR.  DO YOU RECALL THAT?

         13   A.  I DO.

         14   Q.  NOW, IF YOU HAD TO IDENTIFY ANY PARTICULAR PRODUCT OF

         15   MICROSOFT THAT WAS THE PRIMARY PRODUCT COMPETITIVE WITH

         16   LOTUS NOTES, WHAT WOULD THAT PRODUCT BE, SIR?

         17   A.  IT'S HARD TO PICK A PRIMARY ONE.  AS I SAID, ONE OF THE

         18   THINGS THAT HAS MADE IT VERY DIFFERENT FOR US OVER THE YEARS

         19   TO COMPETE WITH LOTUS NOTES IS THAT IT DOESN'T FIT NEATLY

         20   INTO ONE OF OUR PRODUCT CATEGORIES.  IT IS SOMETHING THAT

         21   TOUCHES UPON WINDOWS EXCHANGE AND OFFICE.  SO IT MAKES IT

         22   HARD TO DECIDE EXACTLY, YOU KNOW, WHICH OF THOSE PRODUCTS IS

         23   THE PRIMARY COMPETITOR.

         24   Q.  WELL, SIR, DOES MICROSOFT CALCULATE WHAT SHARE OFFICE

         25   HAS?
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          1   A.  WE DO TRY AND COUNT AS A PROXY FOR THAT WORD PROCESSING

          2   USAGE.  SO WE HAVE A STUDY WHERE WE TRY AND ASK PEOPLE WHAT

          3   WORD PROCESSORS THEY ARE USING, AND WE TRY AND THEN FIGURE

          4   OUT WHAT PERCENTAGE OF PEOPLE ARE USING OUR WORD PROCESSOR.

          5   Q.  AND THAT WOULD BE A SHARE OR A MARKET SHARE, DEPENDING

          6   ON HOW YOU USE IT, OF MICROSOFT WORD; IS THAT RIGHT?

          7   A.  WELL, AGAIN, YOU'VE GOT TO BE CAREFUL ABOUT THIS WORD

          8   "MARKET SHARE."

          9   Q.  LET ME USE IT THE WAY MICROSOFT USES IT.

         10   A.  WELL, IN THE WAY MICROSOFT USES THE WORD IS TO TRACK

         11   BASICALLY PEOPLE USING A PIECE OF TECHNOLOGY.  THAT DOESN'T

         12   NECESSARILY MEAN A MARKET ONE WAY OR THE OTHER, AS YOU WELL

         13   KNOW, MR. BOIES.

         14             I READ WITH INTEREST THE GOVERNMENT'S OWN

         15   DEFINITION OF A MARKET PROVIDED FOR THIS CASE, WHICH IS

         16   THOSE GROUPS OF THOSE PRODUCERS WHO, BY VIRTUE OF THE

         17   SIMILARITY OF THEIR PRODUCTS, HAVE THE ABILITY, EITHER

         18   ACTUAL OR POTENTIAL, TO TAKE SIGNIFICANT BUSINESSES AWAY

         19   FROM EACH OTHER.

         20             AND LOTUS NOTES HAS THE POTENTIAL TO TAKE

         21   SIGNIFICANT BUSINESS AWAY FROM SEVERAL OF OUR PRODUCTS.  SO

         22   IT'S HARD TO KNOW EXACTLY WHERE TO CATEGORIZE IT.

         23   Q.  LET ME SEE IF I CAN FOCUS ON MY QUESTION, WHICH IS NOT

         24   WHAT YOU THINK YOU SAW SOMEPLACE ABOUT THE GOVERNMENT'S

         25   MARKET DEFINITION, BUT WHAT MICROSOFT USES IN ITS BUSINESS,
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          1   BECAUSE YOU'RE A MICROSOFT EXECUTIVE, CORRECT?

          2   A.  THAT'S CORRECT.

          3   Q.  AND YOU'RE TESTIFYING HERE AS THE TOP MICROSOFT

          4   EXECUTIVE WHO IS GOING TO COME TO TRIAL, RIGHT?

          5   A.  I AM NOT SURE IF I'D CHARACTERIZE IT S THE TOP, BUT I AM

          6   A MICROSOFT EXECUTIVE.

          7   Q.  WELL, ARE YOU THE MOST SENIOR?

          8   A.  I WOULDN'T KNOW.  FOR INSTANCE, MR. KEMPIN IS EQUALLY

          9   SENIOR IN THE COMPANY AS I AM IN TERMS OF DISTANCE FROM BILL

         10   GATES, IF YOU WANT TO CHARACTERIZE IT THAT WAY.

         11   Q.  IS THERE ANYONE ELSE WHO IS RANKED AS SENIOR AS YOU ARE

         12   IN TERMS OF YOUR SEC FILINGS?

         13   A.  I WOULDN'T RECALL OFFHAND.  I AM A SENIOR MICROSOFT

         14   EXECUTIVE.  I DON'T DENY THAT.

         15   Q.  GOOD.  WE ARE ALREADY MAKING PROGRESS.

         16             NOW, AS A SENIOR MICROSOFT EXECUTIVE, SIR, YOU'RE

         17   AWARE THAT MICROSOFT TRACKS WHAT IT CALLS MARKET SHARES OF

         18   VARIOUS PRODUCTS, AND I'M NOT TRYING TO SUGGEST THAT THAT'S

         19   AN ECONOMIC DEFINITION.  WE'VE HAD PLENTY OF ECONOMIC

         20   TESTIMONY ABOUT WHAT IS AND IS NOT A MARKET DEFINITION.  BUT

         21   JUST IN TERMS OF HOW MICROSOFT USES IT, MICROSOFT TRACKS

         22   WHAT IT, IN ITS BUSINESS, CALLS "MARKET SHARES," RIGHT?

         23   A.  AND THAT GETS USED IN DIFFERENT SENSES.  GENERALLY WHEN

         24   WE USE THAT WORD, WE'RE REFERRING TO TRY AND FIND OUT HOW

         25   MANY PEOPLE ARE USING OUR PRODUCT.
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          1   Q.  BUT IT IS HOW MANY PEOPLE THAT ARE USING YOUR PRODUCT

          2   COMPARED TO HOW MANY PEOPLE THAT ARE USING ANOTHER PRODUCT,

          3   RIGHT?  THAT'S WHAT A SHARE MEANS?

          4   A.  WE'RE BASICALLY, YES, TRYING TO FIND OUT HOW MANY

          5   PEOPLE, FOR A PARTICULAR PURPOSE, ARE USING OUR TECHNOLOGY

          6   VERSUS SOMEBODY ELSE'S TECHNOLOGY.

          7   Q.  EXCEPT YOU DON'T USUALLY CALL IT -- WHEN YOU'RE DOING

          8   MARKET SHARES, YOU DON'T USUALLY CALL IT TECHNOLOGY; YOU

          9   USUALLY CALL IT "PRODUCTS," RIGHT?

         10   A.  SOMETIMES WE DO; SOMETIMES WE DON'T.  SO WE TRACK BOTH.

         11   AND, IN GENERAL, WE CALL THOSE THINGS EITHER MARKET STUDIES,

         12   OR MARKET SHARE STUDIES, OR USAGE STUDIES.  I'VE SEEN US USE

         13   ALL THREE TERMS.

         14   Q.  HAVE YOU EVER SEEN A MARKET SHARE THAT PURPORTED TO BE A

         15   MARKET SHARE OF BROWSER TECHNOLOGY?

         16   A.  AS I SAID, WE USE THE WORD "BROWSER" TO REFER TO OUR

         17   INTERNET TECHNOLOGIES IN THE SAME WAY THAT I USE THE WORD

         18   "FILE SYSTEM" TO REFER TO THE FILE-SYSTEM TECHNOLOGIES

         19   INSIDE WINDOWS, AND THE SAME WAY AS I USE "SHELL" TO REFER

         20   TO THE SHELL TECHNOLOGIES.  I DON'T NECESSARILY NEED TO PUT

         21   THE WORD "TECHNOLOGY" ON THE END OF IT.

         22   Q.  WELL, IT'S NOT REALLY QUITE THE SAME AS YOU USE THOSE

         23   WORDS, IS IT, SIR?  FOR EXAMPLE, IN THE BROWSER AREA, YOU'VE

         24   MADE, OVER THE RECENT PERIOD OF TIME, A CONCERTED EFFORT TO

         25   CHANGE THE WAY WORDS ARE USED, RIGHT, SIR?
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          1   A.  I AM AWARE THAT IN PREPARATION FOR THIS TRIAL, WE HAVE

          2   TRIED TO USE THE WORD "INTERNET TECHNOLOGIES" OR "BROWSER

          3   TECHNOLOGIES," PRECISELY BECAUSE THE PLAINTIFFS IN THIS CASE

          4   HAVE TRIED TO MAKE OUT THAT THE USAGE OF THE WORD "BROWSER,"

          5   UNQUALIFIED BY ANYTHING ELSE, IMPLIES THAT THE BROWSER IS,

          6   OF NECESSITY, A SEPARATE APPLICATION FROM THE OPERATING

          7   SYSTEM.

          8             AND SO WE'VE JUST TRIED TO MAKE IT CLEAR THAT

          9   THAT'S NOT OUR VIEW.  BUT, AS I POINTED OUT EARLIER, I USE

         10   MANY OTHER WORDS THAT CLEARLY REFER TO PARTS OF THE

         11   OPERATING SYSTEM, WITHOUT HAVING TO "POST-PEND" OR

         12   "PRE-PEND" A QUALIFIER TO THEM.

         13   Q.  LET ME SEE IF I CAN FIGURE OUT WHAT WE AGREE ON AND WHAT

         14   WE DON'T.

         15             FIRST, DO WE AGREE THAT IN PREPARATION FOR THIS

         16   TRIAL, MICROSOFT HAS MADE A CONCERTED EFFORT TO USE THE WORD

         17   "BROWSER TECHNOLOGY" OR "INTERNET TECHNOLOGY," AS OPPOSED TO

         18   THE WORD "BROWSER"; IS THAT FAIR?

         19             MR. WARDEN:  OBJECTION, YOUR HONOR.  THAT'S BEEN

         20   ASKED AND ANSWERED.  THE WITNESS JUST SAID THAT.

         21             THE COURT:  I DON'T THINK HE HAS SAID IT IN SO

         22   MANY WORDS.  THE OBJECTION IS OVERRULED.

         23   BY MR. BOIES:

         24   Q.  IS YOUR COUNSEL RIGHT?

         25   A.  MY COUNSEL IS RIGHT.  I DID ANSWER THE QUESTION
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          1   ACTUALLY.  I WILL GIVE A VERY PRECISE ANSWER AGAIN.

          2   Q.  YOUR COUNSEL GAVE A PRECISE ANSWER OF "YES."  IS THAT

          3   THE RIGHT ANSWER?

          4   A.  WE HAVE MADE AN EFFORT TO TRY TO USE THE WORD "BROWSER

          5   TECHNOLOGY" OR "INTERNET TECHNOLOGY" FOR THE REASONS THAT I

          6   GAVE, WHICH IS WE WERE TRYING TO STRESS THE FACT, SINCE IT'S

          7   BEEN MADE AN ISSUE IN THIS CASE, THAT WE CONSIDERED IT TO BE

          8   A TECHNOLOGY THAT WE WOULD INTEGRATE WITH THE OPERATING

          9   SYSTEM IN THE SAME WAY WE'VE DONE WITH OTHERS TECHNOLOGIES,

         10   NETWORKING SHELL, MULTIMEDIA, ET CETERA.

         11   Q.  NOW, YOU SAY THAT THIS WAS SOMETHING THAT YOU DID IN

         12   PREPARATION FOR THIS TRIAL BECAUSE OF THE WAY YOU WERE

         13   CONCERNED THE WORD "BROWSER" MIGHT BE MISUNDERSTOOD.  IS

         14   THAT WHAT YOU'RE SAYING?

         15   A.  WE WERE CONCERNED THAT THE WORD "BROWSER" MIGHT IMPLY A

         16   CERTAIN POINT OF VIEW ABOUT WHETHER THE BROWSER IS OR ISN'T

         17   PART OF THE OPERATING SYSTEM.  THAT WAS OUR CONCERN.

         18   Q.  OKAY.  NOW, THAT CONCERN WAS SOMETHING THAT MICROSOFT

         19   HAD A YEAR AGO, CORRECT, SIR?

         20   A.  WHICH CONCERN, MR. BOIES?

         21   Q.  THE CONCERN THAT YOU WANTED TO CHANGE THE WAY WORDS WERE

         22   USED SO THAT THEY BETTER SUPPORTED THE ARGUMENTS THAT YOU

         23   WANTED TO MAKE?

         24   A.  I'M AWARE OF A CONCERN -- AND YOU'RE GOING BACK A YEAR

         25   AGO?  CAN YOU GIVE ME THE PRECISE TIME?  BEFORE THIS CASE
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          1   BECAME --

          2   Q.  YES, BEFORE THIS CASE WAS FILED, ALTHOUGH THERE WAS,

          3   OBVIOUSLY, A CONSENT-DECREE PROCEEDING.

          4   A.  CORRECT.  CONSENT DECREE IN TERMS OF -- WHICH CONSENT

          5   DECREE ARE YOU REFERRING TO HERE?  I'M NOT WITH YOU.

          6   Q.  WELL, ARE YOU AWARE, SIR, OF A PROCEEDING IN THIS COURT

          7   IN LATE 1997 OR EARLY 1998?

          8   A.  YES, I'M AWARE OF THAT.  AND I'M ALSO AWARE OF AN

          9   EARLIER CONSENT DECREE.  SO I AM NOT SURE WHICH ONE YOU'RE

         10   REFERRING TO.

         11   Q.  LET ME REFER TO THE TIMEFRAME OF EARLY 1998.  ARE YOU

         12   AWARE OF CONCERN IN THAT TIME PERIOD ABOUT HOW DOES

         13   MICROSOFT CHANGE THE WAY WORDS ARE USED SO THAT THE WORD

         14   USAGE WILL SUPPORT AND NOT UNDERCUT THE ARGUMENTS THAT

         15   MICROSOFT WANTS TO MAKE?

         16   A.  I AM AWARE THAT ROUGHLY IN THAT TIMEFRAME THERE WAS SOME

         17   CONCERN ABOUT HOW WE WERE EXPRESSING OUR MARKETING MESSAGES.

         18   AT THAT POINT, WE HAD RELEASED INTERNET EXPLORER 4.0 AND WE

         19   WERE BUILDING UP FOR THE RELEASE OF WINDOWS 98.  AND, AS YOU

         20   KNOW, ONE OF THE KEY FEATURES OF THOSE PRODUCTS WAS

         21   INTEGRATION WITH WINDOWS.

         22             AND I DO KNOW THAT THERE WAS CONCERN ABOUT TRYING

         23   TO MAKE IT CLEAR IN OUR GENERAL MARKETING MESSAGES THAT WE

         24   CONSIDERED INTERNET EXPLORER TO BE NOW INTEGRATED COMPLETELY

         25   INTO THE WINDOWS ENVIRONMENT AND THAT THAT WAS A KEY BENEFIT
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          1   TO CUSTOMERS AND WE WISHED TO GET THAT MESSAGE OUT THERE.

          2   Q.  NOW, ARE YOU SUGGESTING THAT THIS WAS UNRELATED TO LEGAL

          3   CONCERNS?

          4   A.  I DO RECALL THAT THERE WAS CERTAINLY A CONCERN THAT WAS

          5   UNRELATED TO LEGAL CONCERNS, YES.  I MEAN, THERE HAD BEEN

          6   SOME OPINIONS EXPRESSED INSIDE THE COMPANY ABOUT HOW WE WERE

          7   EFFECTIVELY MARKETING OUR PRODUCTS VERSUS JUST SIMPLY

          8   RESPONDING TO NETSCAPE.  AND PEOPLE WANTED TO POINT OUT THAT

          9   WE NEEDED TO GET THE DEBATE BACK ONTO WHAT WE CONSIDERED TO

         10   BE THE VALUE THAT WE'D JUST DELIVERED.

         11   Q.  LET ME TRY TO FOCUS ON LEGAL CONCERNS, SIR.  DO YOU

         12   RECALL THAT IN EARLY 1998, NOT FOR MARKETING PURPOSES BUT

         13   FOR LEGAL CONCERNS, MICROSOFT WAS TRYING TO CHANGE THE WAY

         14   WORDS WERE USED?

         15   A.  I CAN'T RECALL ANY SPECIFIC ISSUES AT THAT TIME.  IT'S

         16   POSSIBLE, BUT WHAT I DO RECALL IS THAT WE WERE CONCERNED

         17   ABOUT OUR MARKETING MESSAGES.

         18   Q.  WELL, LET ME ASK YOU TO LOOK AT TWO THINGS.  FIRST, LET

         19   ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 378 THAT I BELIEVE

         20   IS ALREADY IN EVIDENCE.  AND THIS IS DATED FEBRUARY 17,

         21   1998.

         22             AND WHAT I'M FIRST LOOKING AT IS THE FIRST

         23   PARAGRAPH.  MAYBE WE CAN BLOW THAT UP.  MR. ALLCHIN WRITES,

         24   "I AM VERY CONCERNED OVER HOW IE IS PRESENTED IN

         25   WINDOWS 98" --
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          1   A.  MR. BOIES, COULD YOU TELL ME WHAT THE QUESTION WILL BE

          2   AND THEN I CAN READ THROUGH THE DOCUMENT?

          3   Q.  YES, I AM GOING TO READ IT THROUGH.  I AM GOING TO GIVE

          4   YOU THE QUESTION, AND THEN YOU CAN TAKE AS MUCH TIME AS YOU

          5   NEED TO DO WHATEVER YOU DO.

          6   A.  OKAY.

          7   Q.  THE PORTION THAT I'M INTERESTED IN IS THE FIRST

          8   PARAGRAPH WHERE MR. ALLCHIN WRITES, QUOTE, "I AM VERY

          9   CONCERNED OVER HOW IE IS PRESENTED IN WINDOWS 98 (AND NT 5.)

         10   EVEN THE SIMPLE THINGS, LIKE THE ABOUT BOX, MAKE IT APPEAR

         11   SEPARATE.  I THINK IT IS CRITICAL THAT SOMEBODY DOES A

         12   THOROUGH WALK-THROUGH, LOOKING FOR PLACES IN THE UI THAT CAN

         13   BE CORRECTED (HOPEFULLY JUST TEXT) EASILY BEFORE WIN98

         14   SHIPS.  FURTHERMORE, OUR IE WEB SITE NEEDS A SWEEP (I

         15   MENTIONED THIS TO BRAD) WHERE WE ENSURE IT IS CLEAR THE IE

         16   IS JUST A CAPABILITY OF WINDOWS (AND THAT IT IS AVAILABLE

         17   CROSS-PLATFORM ALSO.)"

         18             THERE ARE THEN THE DOUBLE CARETS THAT WE HAVE ALL

         19   COME TO RECOGNIZE IN THIS CASE.  AND IT SAYS, "AGREED.  BRAD

         20   SET UP A REVIEW OF WINDOWS 98 WITH ME, BILLV AND SOMEONE

         21   FROM LEGAL STAFF, AND WE WILL ENSURE IE IS PROPERLY

         22   PRESENTED."

         23             AND I HAVE THREE QUESTIONS ABOUT THIS, AND YOU

         24   DON'T HAVE TO OBVIOUSLY ANSWER ALL THREE TOGETHER, BUT I

         25   TELL YOU THEM SO THAT YOU HAVE THEM IN MIND WHEN YOU STUDY
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          1   THE DOCUMENT.

          2             THE FIRST QUESTION IS WHETHER YOU WERE AWARE OF

          3   THIS AT OR ABOUT THE TIME.

          4             THE SECOND QUESTION IS WHETHER OR NOT YOU KNOW

          5   WHETHER, IN FACT, WHAT IS BEING PROPOSED HERE WAS ACTUALLY

          6   DONE.

          7             AND, THIRD, WHETHER WHAT IS STATED HERE IS

          8   CONSISTENT WITH YOUR UNDERSTANDING OF WHAT THE CONCERNS WERE

          9   IN FEBRUARY OF 1998.

         10   A.  COULD I TAKE A MINUTE TO READ IT AND I'LL BE WITH YOU.

         11   Q.  WHEN YOU FINISH, PLEASE LET ME KNOW.

         12   A.  GO AHEAD, MR. BOIES.

         13   Q.  FIRST, WERE YOU AWARE OF THIS AT OR ABOUT THE DATE

         14   INDICATED, FEBRUARY OF 1998?

         15   A.  AS YOU CAN SEE HERE, I WAS NOT COPIED ON THIS EXCHANGE

         16   OF MAIL.  SO I CAN'T SAY WHETHER I WAS OR WASN'T AWARE OF

         17   IT.

         18   Q.  WHAT I'M ASKING YOU IS WHETHER YOU WERE AWARE OF IT

         19   BECAUSE SOMEBODY TALKED TO YOU ABOUT IT OR IT WAS BROUGHT TO

         20   YOUR ATTENTION?

         21   A.  THIS PARTICULAR PIECE OF MAIL WAS NOT BROUGHT TO MY

         22   ATTENTION.

         23   Q.  WAS THE PROPOSAL THAT IS MADE HERE BROUGHT TO YOUR

         24   ATTENTION?

         25   A.  AS I TESTIFIED EARLIER, THE GENERAL THEME HERE I KNOW
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          1   WAS A CONCERN OF MR. ALLCHIN'S.  HE WAS CONCERNED HERE THAT

          2   WE HAD TOO MANY BRANDS AND CONCEPTS THAT WERE COMPETING WITH

          3   WINDOWS, AS HE ADDRESSES IN BOTH PARAGRAPHS 1 AND 2 OF THIS

          4   MAIL.

          5             IF YOU'LL NOTE DOWN IN PARAGRAPH 2, HE SAYS THAT

          6   THE SAME ISSUE EXTENDS TO MANY OTHER BRANDED OR HEAVILY

          7   MATTER MARKETED THINGS.  "WHAT DO YOU WANT TO HAPPEN WITH

          8   DIRECTX?" WHICH IS OUR MULTIMEDIA TECHNOLOGIES, ET CETERA.

          9   Q.  LET ME SEE IF I UNDERSTAND WHAT YOU'VE SAID.  YOU'VE

         10   SAID YOU WERE AWARE OF THIS CONCERN.  EVEN THOUGH YOU

         11   WEREN'T AWARE OF THIS MAIL, YOU WERE AWARE OF THIS CONCERN

         12   IN FEBRUARY OF 1998; IS THAT TRUE?

         13   A.  I WAS AWARE OF THE CONCERN THAT MR. ALLCHIN HAD THAT WE

         14   HAD TOO MANY COMPETING CONCEPTS AND BRANDS THAT WERE

         15   COMPETING WITH WINDOWS AS A CONCEPT AND BRAND.

         16   Q.  LET ME SEE IF I CAN PUT MY QUESTION, SIR.  WERE YOU

         17   AWARE OF THE CONCERN THAT MR. ALLCHIN EXPRESSES HERE IN

         18   PARAGRAPH 1?  WERE YOU AWARE OF THAT CONCERN IN FEBRUARY OF

         19   1998?

         20   A.  I WAS AWARE OF THAT CONCERN, AND IT WAS A SUBCONCERN OF

         21   THE BROADER CONCERN THAT I JUST ARTICULATED.

         22   Q.  AND DO YOU KNOW WHETHER THE PROPOSAL THAT MR. ALLCHIN

         23   MADE HERE WAS ACTUALLY FOLLOWED THROUGH ON?

         24   A.  I DON'T KNOW THAT FOR A FACT ONE WAY OR THE OTHER.

         25   Q.  NOW, ONE OF THE THINGS THAT HAPPENED WHILE YOU WERE
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          1   READING IS I WAS ALSO READING IT, AND I DISCOVERED THERE'S

          2   ANOTHER SENTENCE, WHICH IS THE VERY NEXT SENTENCE, THAT I'D

          3   LIKE TO ASK YOU ABOUT -- THE ONE THAT COMES RIGHT AFTER THE

          4   TWO CARETS.  IT SAYS, "ON THE WEB SITE I AM MAKING GOOD

          5   PROGRESS REVIEWING THE LANGUAGE OF IE AS A FEATURE OF

          6   WINDOWS WITH THE WEB TEAM.  (WE DON'T REFER TO IT AS A

          7   PRODUCT OR EVEN A BROWSER; IT IS BROWSING SOFTWARE.)"

          8             WERE YOU AWARE THAT THAT WAS BEING DONE IN

          9   FEBRUARY OF 1998?

         10   A.  I WAS NOT AWARE OF THAT SPECIFIC ACTION GOING ON, BUT

         11   IT'S CONSISTENT WITH WHAT I TESTIFIED TO EARLIER, THAT THERE

         12   WAS A GENERAL CONCERN TO MAKE SURE THAT WE DIDN'T HAVE OTHER

         13   BRANDS AND CONCEPTS CONFUSING PEOPLE ABOUT WINDOWS.

         14   Q.  WELL, SIR, YOU'RE NOT SUGGESTING THAT THIS WAS JUST

         15   MARKETING -- THAT THIS WAS UNRELATED TO LEGAL, ARE YOU, SIR?

         16   OR ARE YOU?  JUST TELL ME --

         17   A.  ACTUALLY, I DON'T KNOW.  I DO KNOW FROM LOOKING AT THIS

         18   PIECE OF MAIL THAT I WASN'T ABLE TO FIND IN READING THROUGH

         19   IT ANY MENTION OF LEGAL ISSUES HERE.  AND I DO KNOW THAT IT

         20   WAS A CONCERN AND IS A CONCERN OF MR. ALLCHIN'S THAT WE DO A

         21   JOB OF -- DO A GOOD MARKETING JOB OF POINTING OUT TO PEOPLE

         22   THAT WINDOWS IS OUR PRIMARY PLATFORM.

         23   Q.  PERHAPS YOU READ IT THROUGH TOO QUICKLY AND MISSED WHERE

         24   IT SAID THAT THERE HAD BEEN THIS REVIEW SET UP WITH

         25   MR. ALLCHIN, BILLV AND SOMEONE FROM LEGAL STAFF.  DO YOU SEE
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          1   THAT?

          2   A.  I SEE THAT.

          3   Q.  AND WE TALKED ABOUT THIS AT YOUR DEPOSITION, DIDN'T WE,

          4   SIR, THE DEPOSITION I TOOK?

          5   A.  I DON'T RECALL.

          6   Q.  LET ME ASK THAT THE WITNESS BE SHOWN HIS APRIL 3RD, 1998

          7   DEPOSITION.  AND I'M PARTICULARLY GOING TO ASK YOU ABOUT

          8   PAGES 105 AND 106.  AND, IN PARTICULAR -- AND I WANT TO GIVE

          9   YOU A CHANCE TO LOOK AT THE ENTIRE THING IN CONTEXT, BUT, IN

         10   PARTICULAR, I'M GOING TO ASK YOU TO LOOK AT PAGE 106, LINES

         11   5 THROUGH 12 --

         12   A.  OKAY.

         13   Q.  -- WHERE YOU TESTIFY "WE HAVE BEEN TOLD ON VARIOUS

         14   OCCASIONS OVER THE LAST COUPLE OF YEARS BY OUR COUNSEL THAT

         15   WE HAVE TO BE VERY CAREFUL" -- AND THEN YOU SAY "NOT VERY

         16   CAREFUL -- WE HAVE TO BE AWARE OF THE FACT THAT CERTAIN

         17   TERMS HAVE SPECIFIC MEANINGS IN THE CONTEXT OF THE LAW AND,

         18   YOU KNOW, WE MIGHT NAIVELY USE A WORD AND NOT REALIZE THAT

         19   IT COULD BE COMPLETELY MISINTERPRETED IF TAKEN OUT OF

         20   CONTEXT."

         21             DO YOU RECALL GIVING THAT TESTIMONY, SIR?

         22   A.  COULD I TAKE A MINUTE TO READ THE -- GET IT IN CONTEXT?

         23   Q.  YES, CERTAINLY.

         24             THE COURT:  I THINK WHILE HE CONTINUES TO READ

         25   THAT, WE'LL TAKE A BRIEF RECESS.
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          1             MR. BOIES:  THANK YOU, YOUR HONOR.

          2             (RECESS WAS TAKEN.)

          3             (AFTER RECESS.)

          4             MR. WARDEN:  YOUR HONOR, MAY I HEAR THE PENDING

          5   QUESTION BEFORE WE PROCEED?

          6             THE COURT:  I WOULD LIKE TO HEAR IT, TOO.

          7             MR. BOIES:  OKAY.  THANK YOU, YOUR HONOR.

          8   BY MR BOIES:

          9   Q.  MR. MARITZ, DO YOU RECALL GIVING THE TESTIMONY THAT WE

         10   HAVE QUOTED FROM PAGE 106 OF YOUR APRIL 1998 DEPOSITION?

         11   A.  I RECALL THE DEPOSITION.

         12   Q.  AND IS THAT STILL YOUR RECOLLECTION?  THAT IS, WHAT YOU

         13   TESTIFIED TO AT THE TIME OF YOUR DEPOSITION, IS THAT STILL

         14   YOUR RECOLLECTION?

         15   A.  THAT'S MY RECOLLECTION.  I THINK IT'S WORTH POINTING OUT

         16   HERE, IF YOU READ BEFORE THIS PARAGRAPH, THAT THIS

         17   DISCUSSION OCCURS IN THE CONTEXT OF THE WORD "LEVERAGE," AND

         18   WHAT I WAS TRYING TO POINT OUT HERE IS IT HAS BEEN POINTED

         19   OUT TO US OVER THE YEARS THAT SOMETIMES A WORD LIKE

         20   "LEVERAGE," WHICH HAS ONE MEANING IN TERMS OF SOFTWARE

         21   TECHNOLOGY, CAN HAVE QUITE ANOTHER MEANING IN OTHER ASPECTS

         22   OF THE LAW.

         23   Q.  SIR, YOU'RE NOT SUGGESTING THAT THE EFFORT TO, AS YOU

         24   PUT IT, BE PRECISE WITH WORDS, WAS LIMITED TO THE USE OF THE

         25   WORD "LEVERAGE," ARE YOU?
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          1   A.  THAT'S THE ONE THAT I RECALLED WHEN I WAS GIVING THIS

          2   TESTIMONY, YES.

          3   Q.  WELL, SIR, LET ME ASK YOU TO TAKE A LOOK AT GOVERNMENT'S

          4   EXHIBIT 666.

          5   A.  WHICH ONE IS THAT, MR. BOIES?

          6   Q.  WHAT?

          7   A.  DO I HAVE THAT?

          8   Q.  NO.  WHEN I SAY THAT I WOULD LIKE YOU TO TAKE A LOOK AT

          9   IT, IT MEANS WE'RE GOING TO GIVE IT TO YOU.

         10   A.  OKAY.

         11   Q.  NOW THIS IS A DOCUMENT THAT WE DISCUSSED WITH DEAN

         12   SCHMALENSEE.  AND WERE YOU HERE WHEN DEAN SCHMALENSEE

         13   TESTIFIED ABOUT HIS USE OF A SURVEY?

         14   A.  I WAS NOT.

         15   Q.  THE PORTION THAT I AM PARTICULARLY INTERESTED IN IS AN

         16   E-MAIL THAT IS ON PAGE 856, USING THE BATES NUMBERS IN THE

         17   LOWER RIGHT-HAND CORNER.  I THINK IT'S THE FIFTH PAGE OF

         18   THIS EXHIBIT.  AND THIS IS A FEBRUARY 15, 1998 MESSAGE FROM

         19   MR. MYHRVOLD TO A VARIETY OF PEOPLE.  AND THIS ONE, UNLIKE

         20   THE ALLCHIN MESSAGE OF TWO DAYS LATER THAT WE TALKED ABOUT,

         21   YOU DID GET A COPY OF, CORRECT, SIR?

         22   A.  I AM COPIED ON THIS MAIL.

         23   Q.  AND I AM PARTICULARLY INTERESTED IN THE PARAGRAPH NEAR

         24   THE BOTTOM THAT SAYS, "SAYING `PUT THE BROWSER IN THE OS' IS

         25   ALREADY A STATEMENT THAT IS PREJUDICIAL TO US."
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          1             DO YOU SEE THAT?

          2   A.  IT WILL TAKE ME A MINUTE TO FIND THIS.  THIS IS ON 856?

          3   Q.  YES.

          4   A.  OKAY.  I SEE IT.

          5   Q.  "THE NAME `BROWSER' SUGGESTS A SEPARATE THING."  DO YOU

          6   SEE THAT?

          7   A.  I SEE THAT.

          8   Q.  DO YOU RECALL RECEIVING THIS MEMORANDUM, SIR?

          9   A.  I DON'T, BUT I HAVE NO DOUBT TO BELIEVE THAT I DID

         10   RECEIVE IT.

         11   Q.  DO YOU RECALL CONCERN EXPRESSED IN FEBRUARY OF 1998 --

         12   A.  MR. BOIES, YOU WILL NEED TO GIVE ME A MOMENT NOW TO

         13   FAMILIARIZE MYSELF WITH THE DOCUMENT BEFORE WE PROCEED.

         14   Q.  WHEN YOU HAVE FINISHED, PLEASE LET ME KNOW.

         15             MR. BOIES:  YOUR HONOR, I WILL WITHDRAW THE

         16   QUESTION AND MOVE ON.

         17             THE WITNESS:  I AM DONE READING.  SO IF YOU WOULD

         18   LIKE  TO PROGRESS --

         19   BY MR. BOIES:

         20   Q.  OKAY.  DO YOU RECALL, MR. MARITZ, CONCERN EXPRESSED IN

         21   FEBRUARY OF 1998 THAT USING THE WORD "BROWSER" WAS

         22   PREJUDICIAL IN THE SENSE THAT IT SUGGESTED A SEPARATE THING?

         23   A.  I DON'T THINK THAT IS ACTUALLY WHAT MR. MYHRVOLD

         24   ACTUALLY SAID HERE.  I THINK WHAT HE SAID HERE WAS "SAYING

         25   `PUT THE BROWSER IN THE OS' IS A STATEMENT THAT IS
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          1   PREJUDICIAL TO US."

          2   Q.  "THE NAME `BROWSER' SUGGESTS A SEPARATE THING."

          3   A.  THE NAME `BROWSER' SUGGESTS A SEPARATE THING.  AND I

          4   WOULD NOT PHRASE THE SURVEY, OR OTHER THINGS, ONLY IN TERMS

          5   OF `PUT THE BROWSER IN THE OS.'"

          6             AND HE GOES ON TO DEVOTE CONSIDERABLE SPACE IN THE

          7   REST OF THIS MAIL ABOUT WHY IT'S IMPORTANT TO EXPLAIN TO

          8   PEOPLE THE BENEFITS OF THE INTEGRATION THAT WE'RE DOING.

          9   Q.  LET ME SEE IF I CAN PUT A QUESTION THAT IS PRECISE.

         10             DO YOU RECALL CONCERN BEING EXPRESSED IN FEBRUARY

         11   OF 1998 THAT SAYING THINGS LIKE "PUT THE BROWSER IN THE OS"

         12   WAS A STATEMENT THAT WAS PREJUDICIAL TO YOU -- TO MICROSOFT?

         13   A.  AS I SAID, I DON'T ACTUALLY RECALL RECEIVING THIS PIECE

         14   OF MAIL, BUT I HAVE NO DOUBT THAT I DID RECEIVE IT, AND

         15   MR. MYHRVOLD IS TRYING TO POINT OUT HERE THAT WE NEED TO GET

         16   PEOPLE TO UNDERSTAND THE BENEFITS OF WHAT WE'RE DOING.  AND

         17   HE SAID IF WE ARTICULATED THIS IN TERMS OF "PUT THE BROWSER

         18   IN THE OS," THEN PEOPLE MAY NOT UNDERSTAND WHAT WE WERE

         19   TRYING TO DO.

         20   Q.  DID YOU UNDERSTAND IN FEBRUARY OF 1998 WHETHER FROM THIS

         21   E-MAIL, OR SOME OTHER E-MAIL, THAT THERE WAS CONCERN THAT

         22   THE NAME "BROWSER" SUGGESTS A SEPARATE THING?

         23   A.  I AM NOT SURE ABOUT FEBRUARY OF 1998.  AS I TESTIFIED

         24   BOTH A FEW MINUTES AGO AND IN MY DEPOSITION TESTIMONY HERE,

         25   WE WERE CONCERNED AT THAT POINT IN TIME, AS THIS SET OF
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          1   EVENTS WAS HEATING UP, THAT SITUATIONS WHERE WE MAY HAVE

          2   USED THE WORD "BROWSER," WITHOUT QUALIFYING IT BY ANYTHING,

          3   WOULD BE TAKEN OUT OF CONTEXT AND MISCONSTRUED.

          4   Q.  LET ME ASK YOU TO LOOK AT GOVERNMENT'S EXHIBIT 295,

          5   WHICH IS ALREADY IN EVIDENCE.  THIS IS A ONE-PAGE EXHIBIT,

          6   AND IT IS FROM MR. GATES TO A VARIETY OF PEOPLE, INCLUDING

          7   YOURSELF.  IS THAT CORRECT, SIR?

          8   A.  YES.

          9   Q.  IT'S DATED IN JANUARY OF 1996, AND THE FIRST LINE IS

         10   "WINNING INTERNET BROWSER SHARE IS A VERY, VERY IMPORTANT

         11   GOAL FOR US."

         12             WHEN MR. GATES WROTE THAT, DID YOU UNDERSTAND WHAT

         13   HE MEANT BY "INTERNET BROWSER SHARE"?

         14   A.  IF YOU'LL JUST HOLD THAT QUESTION AND LET ME READ THE

         15   REST OF THE DOCUMENT, I WILL GET RIGHT BACK TO YOU.

         16   Q.  CERTAINLY.  WHEN YOU FINISH, PLEASE LET ME KNOW.

         17   A.  GO AHEAD, MR. BOIES.

         18   Q.  WHEN YOU RECEIVED THIS MEMORANDUM FROM MR. GATES, DID

         19   YOU UNDERSTAND WHAT HE MEANT BY "INTERNET BROWSER SHARE"?

         20   A.  YES, I DID, AND BY THAT I UNDERSTOOD THAT HE MEANT THAT

         21   IT WAS IMPORTANT FOR US TO GET MORE USERS TO USE OUR

         22   TECHNOLOGY.

         23   Q.  MORE USERS COMPARED TO OTHER BROWSER SUPPLIERS, CORRECT,

         24   SIR?  THAT'S WHAT "SHARE" MEANS?

         25   A.  IT MEANT MORE USERS IN TOTAL, BECAUSE, AS I SAID, WE
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          1   HAVE A PLATFORM, AND GETTING A LARGE NUMBER OF USERS TO USE

          2   YOUR PLATFORM IS VERY IMPORTANT.  AND, AS WE HAD A

          3   DISCUSSION YESTERDAY, ANY TIME YOU GET MORE PEOPLE TO USE

          4   YOUR PLATFORM, THERE IS THE POTENTIAL THAT THAT MEANS THAT

          5   THERE WILL BE LESS USERS FOR SOMEONE ELSE'S PLATFORM.

          6   Q.  NOW, MR. GATES DIDN'T SAY, "WE JUST WANT TO GET A LOT OF

          7   PEOPLE TO USE OUR PLATFORM."  HE WANTED TO WIN INTERNET

          8   BROWSER SHARE, RIGHT?

          9   A.  AND IF YOU RECALL OUR DISCUSSION THIS MORNING, I HAVE

         10   TESTIFIED THAT THAT GENERALLY MEANT SHORTHAND FOR GETTING

         11   MORE PEOPLE TO USE OUR TECHNOLOGY.

         12   Q.  LET ME ASK YOU TO LOOK AT GOVERNMENT'S EXHIBIT 503,

         13   WHICH IS ALREADY IN EVIDENCE, I THINK.  IS THIS A DOCUMENT

         14   THAT YOU PREPARED, SIR?

         15   A.  IT IS.

         16   Q.  AND IT WAS PREPARED ON OR ABOUT FEBRUARY 22, 1996, IS

         17   THAT CORRECT?

         18   A.  CORRECT.

         19   Q.  AND THIS IS A SOMEWHAT LENGTHY DOCUMENT, BUT THE COVER

         20   SAYS "INTERNET BROWSERS:  1. NETSCAPE'S ACTIONS; 2. HOW TO

         21   WIN."  AND THEN IT SAYS "THE PROBLEM: BROWSER MARKET SHARE."

         22             CORRECT, SIR?

         23   A.  CORRECT.

         24   Q.  AND THEN IT SHOWS MICROSOFT'S MARKET SHARE AND

         25   NETSCAPE'S MARKET SHARE, CORRECT, SIR?
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          1   A.  CORRECT.

          2   Q.  AND NOBODY ELSE'S MARKET SHARE, CORRECT, SIR?

          3   A.  THERE MAY HAVE BEEN, BUT THOSE ARE THE TWO -- THEY MAY

          4   HAVE BEEN TOO SMALL FOR THE SCALE, BUT THAT'S WHAT SHOWS UP

          5   HERE.  I DON'T KNOW.

          6   Q.  THERE ARE ONLY TWO LINES ON THIS CHART, RIGHT, SIR?

          7   A.  THAT'S WHAT I SEE.

          8   Q.  AND ONE OF THEM IS HEADED "NETSCAPE" AND ONE IS HEADED

          9   "MICROSOFT," RIGHT?

         10   A.  RIGHT.

         11   Q.  OKAY.  AND WHEN YOU USED THE TERM "BROWSER MARKET SHARE"

         12   IN THIS DOCUMENT, DID YOU BELIEVE PEOPLE UNDERSTOOD WHAT YOU

         13   WERE TALKING ABOUT?

         14   A.  I BELIEVED THEY DID, AND I BELIEVE THAT THEY UNDERSTOOD

         15   THAT THERE WERE MANY MORE PEOPLE USING NETSCAPE'S TECHNOLOGY

         16   AT THAT POINT THAN MICROSOFT'S TECHNOLOGY.

         17   Q.  NOW, WHAT YOU WANTED TO DO WAS YOU WANTED TO INCREASE

         18   MICROSOFT'S SHARE OF WHAT YOU REFER TO HERE AS THE "BROWSER

         19   MARKET," RIGHT?

         20   A.  WE WANTED TO GET MORE PEOPLE USING OUR TECHNOLOGY AND

         21   THAT COULD HAVE COME AT THE EXPENSE OF NETSCAPE -- WOULD

         22   HAVE COME AT THE EXPENSE OF NETSCAPE, SEEING AS AT THAT

         23   POINT IN TIME, A LOT OF PEOPLE WERE USING THEIR PRODUCT.

         24   HOWEVER, THE WHOLE MARKET WAS GROWING AS WELL.

         25   Q.  IN ADDITION TO WANTING TO GET MICROSOFT'S PRODUCT
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          1   DISTRIBUTED, YOU ALSO WANTED TO RESTRICT THE DISTRIBUTION OF

          2   NETSCAPE'S PRODUCT, CORRECT, SIR?

          3   A.  NO.  I WISHED TO GET MORE PEOPLE TO USE OUR PRODUCT.

          4   Q.  DID YOU HAVE ANY DESIRE TO RESTRICT THE DISTRIBUTION OF

          5   NETSCAPE'S PRODUCT?

          6   A.  WE HAD DESIRES TO ENCOURAGE PEOPLE TO DISTRIBUTE OUR

          7   PRODUCT, BUT NOT TO RESTRICT THE DISTRIBUTION OF NETSCAPE'S

          8   PRODUCT.  WE DID NORMAL MARKETING ACTIVITIES THAT WOULD

          9   ENCOURAGE PEOPLE TO ENGAGE WITH US IN MARKETING OUR

         10   PRODUCTS.

         11   Q.  WELL, WHAT YOU DID WAS YOU ENGAGED IN AN OBJECTIVE TO

         12   TRY TO GET COMPANIES TO AGREE TO LIMIT THEIR PROMOTION OF

         13   NETSCAPE'S BROWSER, DID YOU NOT, SIR?

         14   A.  THAT'S IN THE CONTEXT OF THE MARKETING ACTIVITIES THAT

         15   WE UNDERTOOK WHERE WE WERE TRYING TO GET PEOPLE IN THE

         16   CONTEXT OF NORMAL JOINT MARKETING ARRANGEMENTS TO PROMOTE

         17   OUR TECHNOLOGY.

         18   Q.  LET ME SEE IF I UNDERSTAND WHAT YOU'RE SAYING.  DID YOU

         19   PERSONALLY CONCLUDE THAT IT WAS A DESIRABLE OBJECTIVE TO TRY

         20   TO GET COMPANIES TO AGREE TO LIMIT THEIR PROMOTION OF

         21   NETSCAPE'S BROWSER?

         22   A.  I PERSONALLY CONCLUDED THAT WE SHOULD DO NORMAL

         23   MARKETING ACTIVITIES, LIKE ONE DOES BEHIND ALMOST ANY

         24   PRODUCT WHERE YOU TRY AND PERSUADE THE PEOPLE IN THE CHANNEL

         25   DISTRIBUTION TO PROMOTE YOUR PRODUCT.
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          1   Q.  NOW, I AM NOT ASKING ABOUT PROMOTING YOUR PRODUCT RIGHT

          2   NOW, ALTHOUGH I WANT TO.  WHAT I AM ASKING NOW ABOUT IS YOUR

          3   TRYING TO GET PEOPLE TO AGREE NOT TO PROMOTE NETSCAPE'S

          4   BROWSER.  DO YOU UNDERSTAND THE DIFFERENCE?

          5   A.  I UNDERSTAND THE DIFFERENCE.

          6   Q.  OKAY.  LET'S ME FOCUS ON MY QUESTION, IF I CAN.  DID YOU

          7   PERSONALLY CONCLUDE THAT IT WAS A DESIRABLE OBJECTIVE FOR

          8   MICROSOFT TO GO OUT AND TRY TO CONVINCE COMPANIES NOT TO

          9   PROMOTE NETSCAPE'S BROWSER?

         10   A.  IN SITUATIONS WHERE WE HAD A MARKETING ARRANGEMENT OR A

         11   TECHNOLOGY ARRANGEMENT WITH THEIR CUSTOMERS, I CONCLUDED

         12   THAT IN RETURN FOR DOING NORMAL TYPE OF MARKETING

         13   ARRANGEMENTS, THAT IT WOULD BE DESIRABLE TO GET THOSE

         14   PARTNERS -- THOSE SPECIFIC PARTNERS WHO WE WERE WORKING WITH

         15   IN THOSE INSTANCES TO PREFER OUR PRODUCT.

         16   Q.  WELL, NOW, WHEN YOU SAY PREFER YOUR PRODUCT, I WANT TO

         17   BE SURE THAT I AM GETTING AN ANSWER TO MY QUESTION.  MY

         18   QUESTION IS WHETHER YOU SOUGHT TO GET COMPANIES TO AGREE NOT

         19   TO PROMOTE NETSCAPE'S BROWSER?

         20   A.  IN CERTAIN --

         21   Q.  COULD I ASK THAT YOU START WITH "YES" OR "NO" AND THEN

         22   GIVE WHATEVER EXPLANATION YOU CAN, BUT I WOULD AT LEAST LIKE

         23   TO KNOW WHERE WE'RE GOING?

         24   A.  OKAY.  THE ANSWER IS "YES."  IN CERTAIN SPECIFIC

         25   SITUATIONS, I BELIEVE THAT WE DID CONCLUDE MARKETING
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          1   ARRANGEMENTS WHEREBY THE PARTNERS IN QUESTION GAVE

          2   PREFERENCE TO OUR PRODUCT OVER COMPETING BROWSERS OR

          3   COMPETING SOFTWARE, DEPENDING UPON THE PARTICULAR DEALS.

          4             AND, SECONDLY, I WASN'T INVOLVED IN THE SPECIFICS

          5   OF THOSE.  I CAN GIVE YOU GENERAL UNDERSTANDING, BUT NOT

          6   SPECIFIC UNDERSTANDING, AS I TESTIFIED IN MY DEPOSITION IN

          7   APRIL AND IS STILL THE CASE.

          8   Q.  YOU TESTIFIED TO WHAT IN YOUR DEPOSITION IN APRIL?

          9   A.  THAT I DIDN'T HAVE SPECIFIC UNDERSTANDING OF THESE TYPES

         10   OF DEALS.

         11   Q.  YES, BUT YOU ALSO TESTIFIED THAT YOU PERSONALLY HAD

         12   CONCLUDED THAT IT WAS A DESIRABLE OBJECTIVE TO TRY TO GET

         13   COMPANIES TO AGREE TO LIMIT THEIR PROMOTION OF NETSCAPE'S

         14   BROWSER, DID YOU NOT, SIR?

         15   A.  IN THE CONTEXT WHERE WE WERE ENGAGING IN A MARKETING

         16   ARRANGEMENT WITH THAT CUSTOMER.

         17   Q.  NOW, LET ME GO BACK TO WHAT I WAS FOCUSING ON BEFORE WE

         18   STARTED WITH WHETHER "BROWSER MARKET SHARE" WAS A TERM THAT

         19   COULD BE UNDERSTOOD.

         20             DID YOU SAY TO INTEL -- YOU HAVE SAID YOU DIDN'T

         21   SAY THAT YOU WERE GOING TO CUT OFF NETSCAPE'S AIR SUPPLY.

         22   A.  ARE WE DONE WITH THESE EXHIBITS, MR. BOIES, OR SHOULD I

         23   KEEP THEM OPEN?

         24   Q.  YOU SHOULD KEEP THEM ON THE TABLE, BUT YOU DON'T HAVE TO

         25   KEEP THEM OPEN.
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          1   A.  OKAY.  THANK YOU.

          2   Q.  YOU SAID YOU DID NOT SAY THAT YOU WERE GOING TO CUT OFF

          3   NETSCAPE'S AIR SUPPLY.  DID YOU SAY YOU WERE GOING TO

          4   SMOTHER NETSCAPE?

          5   A.  I AM NOT AWARE OF SAYING THAT I WAS GOING TO SMOTHER

          6   NETSCAPE.

          7   Q.  DO YOU RECALL USING THOSE TERMS AT ALL IN YOUR

          8   DISCUSSIONS WITH INTEL?

          9   A.  I DON'T HAVE ANY RECOLLECTION OF USING THOSE TERMS.

         10   Q.  YOU HAVE SAID THAT YOU DON'T BELIEVE THAT MR. MCGEADY'S

         11   DESCRIPTION OF WHAT YOU SAID WAS ACCURATE.  LET ME ASK YOU

         12   ABOUT SOME OTHER INTEL PEOPLE.  DO YOU KNOW SOMEBODY NAMED

         13   ROB SULLIVAN?

         14   A.  I DO.

         15   Q.  AND IS HE SOMEBODY WHOSE COMPETENCE AND INTEGRITY YOU

         16   HAVE A HIGH REGARD FOR?

         17   A.  YES.

         18   Q.  LET ME SHOW YOU A PORTION OF MR. SULLIVAN'S DEPOSITION.

         19             LET ME DIRECT YOUR ATTENTION TO, FIRST, PAGE 35.

         20   WELL, LET ME BEGIN WITH PAGE 10, WHICH IS WHERE I THINK IT

         21   FIRST COMES UP.  PAGE 10 OF YOUR DEPOSITION.

         22   A.  THIS IS NOT MY DEPOSITION.  IT IS MR. SULLIVAN'S

         23   DEPOSITION.

         24   Q.  ABSOLUTELY.  I'M SORRY.

         25   A.  THIS IS THE SMALL PAGE 10 THAT'S DOWN IN THE LEFT-HAND
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          1   CORNER?

          2   Q.  I APOLOGIZE, MR. MARITZ.  I WANT TO SHOW YOU FIRST

          3   MR. RUSSELL BARCK'S DEPOSITION, B-A-R-C-K.  DO YOU KNOW WHO

          4   HE IS?

          5   A.  IN GENERAL, YES.

          6   Q.  LET ME ASK YOU TO LOOK AT HIS DEPOSITION FIRST, AND

          7   PARTICULARLY PAGES 9 AND 10.  AT THE BOTTOM OF PAGE 9, THERE

          8   IS A QUESTION:

          9             "DID ANYONE FROM MICROSOFT EVER MAKE ANY COMMENTS

         10   ABOUT NETSCAPE?"

         11             AND THEN IT GOES OVER TO PAGE 10.

         12             "ANSWER:  YES.

         13             "QUESTION:  WHO DID THAT?

         14             "ANSWER:  COMMENTS ABOUT NETSCAPE?

         15             "QUESTION:  UH-HUH.

         16             "ANSWER:  THERE WAS A, IN RELATION TO NETSCAPE, A

         17   CONVERSATION WITH PAUL MARITZ, WHERE HE HAD SAID THE TERM

         18   `EMBRACE AND SMOTHER' WITH RESPECT TO A STRATEGY WITH

         19   RESPECT TO NETSCAPE."

         20             AND THEN IT GOES ON TO SAY THAT MR. ROB SULLIVAN

         21   WAS ALSO IN ATTENDANCE.

         22             DOES THIS REFRESH YOUR RECOLLECTION AT ALL THAT IN

         23   A MEETING WITH MR. BARCK AND MR. SULLIVAN AT INTEL, YOU HAD

         24   DESCRIBED A STRATEGY OF "EMBRACE AND SMOTHER" WITH RESPECT

         25   TO NETSCAPE?
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          1   A.  NO, IT DOESN'T REFRESH MY RECOLLECTION.

          2   Q.  LET ME ASK YOU TO LOOK AT PAGE 35 NOW OF MR. SULLIVAN'S

          3   DEPOSITION, PARTICULARLY LINES 20 THROUGH 23 WHERE

          4   MR. SULLIVAN SAYS, "THE PHRASE I REMEMBER IS `EMBRACE AND

          5   SMOTHER.'

          6             "QUESTION:  AND WHO SAID THAT?

          7             "ANSWER:  PAUL MARITZ."

          8             DO YOU SEE THAT?

          9   A.  I SEE THAT.

         10   Q.  DOES THAT REFRESH YOUR RECOLLECTION?

         11   A.  NO, IT DOESN'T.

         12             I WOULD LIKE TO MAKE A COUPLE POINTS, HOWEVER,

         13   ABOUT BOTH OF THESE DOCUMENTS WHICH ARE, FIRST OF ALL,

         14   MR. BARCK SAYS THAT -- I BELIEVE HERE, HE SAYS THAT HE HEARD

         15   THIS WHILE WE WERE STANDING AROUND WAITING FOR A MEETING.

         16             AND, IN PARTICULAR, THE MEETING WAS WITH

         17   MR. ALBERT YU, IF YOU'D GO DOWN TO PARAGRAPH -- PAGE 10,

         18   LINES 11 AND 12 THERE.  MR. YU WAS IN CHARGE OF THE

         19   MICROPROCESSOR DEVELOPMENT AT INTEL.  AND SO, CONSEQUENTLY,

         20   THE MEETING WOULD HAVE BEEN ABOUT -- FOCUSED ON

         21   MICROPROCESSOR ISSUES, NOT ON INTERNET OR NETSCAPE ISSUES.

         22             SECONDLY, IN MR. SULLIVAN'S DEPOSITION, IF YOU GO

         23   DOWN TO PAGE 36, HE POINTS OUT THAT HE CAN'T REMEMBER

         24   EXACTLY WHAT WE WERE TALKING ABOUT HERE.  IT COULD EASILY

         25   HAVE BEEN CONSTRUED TO TALKING ABOUT -- TO BE REFERRING TO
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          1   SUN.  YOU'LL SEE THAT AS WELL ON PAGE 36, LINES 5, 6 AND 7.

          2             AND THEN, FINALLY, I DON'T REMEMBER USING THIS

          3   PHRASE.  IT WAS A PHRASE, HOWEVER, THAT WAS USED BY OUR

          4   COMPETITORS TO PARODY OUR STRATEGY.  OFTEN OUR COMPETITORS

          5   WOULD SAY THAT OUR STRATEGY WAS NOT "EMBRACE AND EXTEND" BUT

          6   "EMBRACE AND EXTINGUISH" OR "EMBRACE AND SMOTHER."  SO I

          7   DON'T KNOW IN WHAT CONTEXT THIS CAME UP AT ALL.

          8   Q.  WELL, YOU DO RECOGNIZE THAT BOTH MR. BARCK AND

          9   MR. SULLIVAN ARE TESTIFYING THAT YOU SAID "EMBRACE AND

         10   SMOTHER"?

         11   A.  I RECOGNIZE THAT.

         12   Q.  OKAY.  AND YOU RECOGNIZE -- FIRST LET'S TAKE MR. BARCK.

         13   YOU RECOGNIZE THAT MR. BARCK WAS CLEARLY SAYING THAT THAT

         14   RELATED TO NETSCAPE?

         15   A.  AND MR. SULLIVAN EXPRESSES A DIFFERENT OPINION.

         16   Q.  WELL, LET'S LOOK AT WHAT MR. SULLIVAN ACTUALLY SAYS,

         17   SIR.

         18             LET'S LOOK AT PAGE 83 OF MR. SULLIVAN'S

         19   DEPOSITION, PARTICULARLY STARTING AT LINE 16.  AND THESE ARE

         20   QUESTIONS BY MR. EDELMAN REPRESENTING MICROSOFT.

         21             "QUESTION:  THERE WAS SOME DISCUSSION THIS MORNING

         22   ABOUT THIS EMBRACE-AND-SMOTHER NOTION.  DO YOU RECALL THAT?

         23             "ANSWER:  YES.

         24             "QUESTION:  WHAT DID YOU UNDERSTAND THAT CONCEPT

         25   TO MEAN?
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          1             "ANSWER:  I UNDERSTOOD THAT CONCEPT TO MEAN THAT

          2   MICROSOFT INTENDED TO DEPRIVE NETSCAPE OF REVENUE AND

          3   VIABILITY.

          4             "QUESTION:  BY DOING WHAT?"

          5             WE THEN GO OFF TO THE TOP.

          6             "ANSWER:  BY GIVING AWAY THEIR PRODUCTS, BY

          7   EMBRACING THE INTERNET STANDARDS AND EXTENDING THEM IN A WAY

          8   THAT FAVORED THE WINDOWS PLATFORM."

          9             NOW, DID YOU CONVEY THAT TO MR. SULLIVAN,

         10   MR. MARITZ?

         11   A.  AS I SAID, I DON'T RECALL THE CONTEXT IN WHICH THIS

         12   DISCUSSION TOOK PLACE.  THE MEETING THAT WE WERE HAVING --

         13   THE CENTRAL POINT OF THE MEETING WAS WITH ALBERT YU, AND

         14   THAT WOULD HAVE BEEN ABOUT MICROPROCESSORS.

         15   Q.  ARE YOU DENYING HERE THAT YOU SAID WHAT MR. BARCK AND

         16   MR. SULLIVAN TESTIFY THAT YOU SAID?

         17   A.  I AM TESTIFYING HERE THAT I HAVE NO RECOLLECTION OF

         18   SAYING THAT, NOR DO I KNOW THE CONTEXT IN WHICH IT WAS SAID.

         19   AND MY RECOLLECTION IS THE INTENT OF THE MEETING WAS NOT TO

         20   FOCUS ON INTERNET STRATEGIES, BUT WAS TO FOCUS ON

         21   MICROPROCESSOR ISSUES.

         22   Q.  NOW, IN YOUR DEPOSITION, WHEN I ASKED YOU ABOUT THE "CUT

         23   OFF THE AIR SUPPLY" QUOTE, YOU SAID YOU DIDN'T RECALL THAT,

         24   BUT IT WAS POSSIBLE YOU MIGHT HAVE SAID IT.

         25             IS IT POSSIBLE YOU MIGHT HAVE SAID THESE THINGS?
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          1   A.  IN THE ABSENCE OF A TAPE RECORDING OF WHAT WAS SAID

          2   THERE, I CAN'T PROVE THAT IT WASN'T SAID.  AS I SAID, I HAVE

          3   NO RECOLLECTION OF HAVING SAID THIS, NOR DO I KNOW THE

          4   CONTEXT.  IT'S PRETTY VAGUE.

          5             AND, AS I SAID, WHAT I DO RECALL IS IT WOULD NOT

          6   HAVE BEEN A CENTRAL FOCUS OF THE MEETING.

          7   Q.  NOW, IRRESPECTIVE OF WHAT YOU RECALL SAYING, IS IT THE

          8   CASE THAT YOU AND OTHERS AT MICROSOFT WANTED TO SEE NETSCAPE

          9   DAMAGED FINANCIALLY AND PARTICULARLY WANTED TO SEE THE

         10   NETSCAPE STOCK PRICE DRIVEN DOWN?

         11   A.  I DON'T RECALL THAT AS A SPECIFIC ISSUE.  I DO KNOW THAT

         12   WE WEREN'T CERTAINLY TRYING TO SUPPORT NETSCAPE'S STOCK

         13   PRICE.

         14   Q.  NO.  I'M SURE THAT'S SO, SIR.  BUT MY QUESTION WAS A

         15   LITTLE DIFFERENT.  MY QUESTION WAS WHETHER YOU WERE

         16   UNDERTAKING TO DO SOMETHING TO DRIVE THAT STOCK PRICE DOWN?

         17   A.  NOT DIRECTLY.

         18   Q.  INDIRECTLY?

         19   A.  WELL, WHEN YOU COMPETE WITH SOMEBODY AND WHERE THEY ARE

         20   DIRECT COMPETITOR OF YOURS, ONE HOPES THAT YOUR ACTIONS ARE

         21   GOING TO BE SUCCESSFUL AND WILL HAVE SOME EFFECT ON THEM.

         22   Q.  WELL, SIR, IT WASN'T MERELY THAT YOU WANTED TO BE

         23   SUCCESSFUL IN COMPETING ON THE MERITS.  YOU WERE TRYING TO

         24   DRIVE THE NETSCAPE STOCK PRICE DOWN BECAUSE YOU THOUGHT THAT

         25   THAT WOULD DIMINISH NETSCAPE'S ABILITY TO COMPETE WITH
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          1   MICROSOFT, CORRECT?

          2   A.  WE WERE TRYING TO COMPETE WITH THEM IN EVERY -- IN THE

          3   WAY THAT WE COULD, WHICH WAS TO DO BETTER PRODUCTS AND

          4   INTEGRATE THEM WITH OUR OPERATING SYSTEM.  IF THAT HAD AN

          5   EFFECT ON THEM, THAT WAS AN INEVITABLE CONSEQUENCE.

          6   Q.  LET'S LEAVE ASIDE JUST FOR A MOMENT YOUR COMPETITION BY

          7   TRYING TO COME OUT WITH BETTER PRODUCTS AND WHATEVER THE

          8   EFFECT OF INTEGRATING, AS YOU PUT IT, THOSE PRODUCTS ARE.

          9             DID YOU HAVE A SPECIFIC OBJECTIVE OF TRYING TO

         10   DRIVE DOWN THE NETSCAPE STOCK PRICE?

         11   A.  TRYING TO DRIVE DOWN THEIR STOCK PRICE?  NO, I DON'T

         12   REMEMBER THAT AS A SPECIFIC OBJECTIVE.

         13   Q.  OKAY.

         14   A.  IT MAY HAVE BEEN SOMETHING THAT WE EXPRESSED SOME

         15   INTEREST IN BECAUSE THAT COULD HAVE BEEN ONE INDICATOR THAT

         16   WE WERE HAVING AN EFFECT UPON THEM AS A COMPETITOR.

         17   Q.  WELL, LET'S BEGIN THIS WAY, SIR.  YOU RECOGNIZED THAT

         18   NETSCAPE'S STOCK PRICE WAS IMPORTANT BECAUSE NETSCAPE'S

         19   STOCK PRICE INCREASING PROVIDED NETSCAPE WITH THE FINANCIAL

         20   STRENGTH TO COMPETE MORE EFFECTIVELY WITH MICROSOFT,

         21   CORRECT?

         22   A.  CERTAINLY THEIR ABILITY TO RAISE CAPITAL WOULD HAVE

         23   BEEN -- WOULD HAVE INCREASED THEIR ABILITY TO COMPETE WITH

         24   US.

         25   Q.  AND WHETHER THEIR STOCK PRICE WENT UP OR DOWN WAS
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          1   SOMETHING THAT WAS GOING TO DIRECTLY AFFECT THEIR ABILITY TO

          2   RAISE CAPITAL, RIGHT, SIR?

          3   A.  IT HAS A RELATIONSHIP TO THEIR ABILITY TO RAISE CAPITAL,

          4   YES.

          5   Q.  AND, INDEED, ONE OF THE THINGS THAT YOU HAVE SAID IS

          6   THAT THE FACT THAT NETSCAPE'S STOCK PRICE INCREASED PROVIDED

          7   NETSCAPE WITH FINANCIAL STRENGTH TO COMPETE WITH MICROSOFT,

          8   CORRECT, SIR?

          9   A.  CORRECT.

         10   Q.  NOW, YOU RECALL THAT THERE WAS A DECEMBER 7TH, 1995

         11   ANNOUNCEMENT AT MICROSOFT.  DO YOU RECALL THAT?

         12   A.  I DO.

         13   Q.  AND WAS ONE OF THE PURPOSES OF THAT ANNOUNCEMENT TO TRY

         14   TO DRIVE DOWN NETSCAPE'S STOCK PRICE?

         15   A.  NO, IT WASN'T.

         16             MR. BOIES:  LET ME ASK THAT THE WITNESS BE GIVEN

         17   GOVERNMENT EXHIBIT 1570, WHICH I WOULD OFFER.

         18             MR. WARDEN:  I OBJECT ON THE GROUNDS OF HEARSAY.

         19   I HAVE NO OBJECTION TO THE WITNESS BEING ASKED IF HE SAID

         20   WHAT'S ATTRIBUTED TO HIM IN THE DOCUMENT.

         21             THE COURT:  ALL RIGHT.  THE OBJECTION IS

         22   OVERRULED.  I WILL ADMIT IT FOR SUCH WEIGHT AS I DETERMINE

         23   IT'S ENTITLED TO.

         24                                   (WHEREUPON, PLAINTIFFS'

         25                                   EXHIBIT NUMBER 1570 WAS
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          1                                   RECEIVED IN EVIDENCE.)

          2   BY MR. BOIES:

          3   Q.  THIS IS A DECEMBER 8, 1995 SEATTLE TIMES ARTICLE,

          4   MR. MARITZ.  AND YOU MAY OBVIOUSLY READ ANY PORTION OF IT

          5   THAT YOU WISH, BUT THE PORTION THAT I AM INTERESTED IN IS

          6   THE FIRST THREE PARAGRAPHS THAT PURPORTS TO DESCRIBE

          7   SOMETHING THAT HAPPENED ON DECEMBER 7TH, 1995 INVOLVING YOU.

          8             AND I WOULD LIKE YOU TO, AFTER YOU'VE HAD A CHANCE

          9   TO REVIEW THE DOCUMENT, TELL ME WHETHER THIS IS AN ACCURATE

         10   DESCRIPTION.

         11   A.  I'LL TAKE A QUICK SCAN THROUGH IT AND I'LL BE RIGHT WITH

         12   YOU.

         13   Q.  OKAY.

         14   A.  GO AHEAD, MR. BOIES.

         15   Q.  IS THE DESCRIPTION OF A LUNCHEON CONVERSATION THAT'S

         16   HERE ACCURATE, SIR?

         17   A.  I DON'T KNOW ABOUT THE SPECIFICS OF IT.  I DO REMEMBER

         18   GREG MAFFEI TELLING ME THAT NETSCAPE STOCK WAS DOWN.

         19   Q.  AND DO YOU RECALL REPLYING THAT THAT WAS GOOD?

         20   A.  I DON'T RECALL MAKING THAT REPLY, BUT I DO REMEMBER GREG

         21   TELLING ME THAT.

         22   Q.  DO YOU RECALL ANOTHER MICROSOFT COLLEAGUE REMARKING THAT

         23   THAT'S NOT QUITE ENOUGH?

         24   A.  I DON'T RECALL THAT REPLY.

         25   Q.  LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT 41
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          1   THAT IS ALREADY IN EVIDENCE.  THIS IS A MEMORANDUM

          2   CONCERNING NETSCAPE BY MR. GATES TO YOU AND A NUMBER OF

          3   OTHER PEOPLE IN MAY 1996.  DO YOU RECALL RECEIVING THIS,

          4   SIR?

          5   A.  I DON'T RECALL RECEIVING IT, BUT I'M SURE IF I WAS ON

          6   THE DISTRIBUTION LIST, WHICH I WAS, I'M SURE I DID RECEIVE

          7   IT.

          8   Q.  IS THIS ONE OF THE DOCUMENTS THAT YOU WERE GIVEN TO

          9   REVIEW IN PREPARATION FOR YOUR TESTIMONY HERE?

         10   A.  I BELIEVE THIS ONE WAS ONE OF THEM, BUT I DON'T REMEMBER

         11   ANYTHING SPECIFICALLY ABOUT IT.  SO I WOULD NEED TO TAKE

         12   SOME TIME TO FAMILIARIZE MYSELF AGAIN.

         13   Q.  I'M SORRY.  WHAT?

         14   A.  SO IF YOU HAVE A QUESTION, I WOULD NEED TO TAKE SOME

         15   TIME TO FAMILIARIZE MYSELF AGAIN.

         16   Q.  LET ME PUT MY QUESTION, AND THEN YOU CAN TAKE WHATEVER

         17   TIME YOU NEED.  MY QUESTION RELATES TO THE LAST PARAGRAPH OF

         18   THE DOCUMENT.  THAT SAYS -- AND THIS IS MR. GATES WRITING TO

         19   YOU AND OTHERS -- "AT SOME POINT FINANCIAL-MINDED ANALYSTS

         20   WILL BEGIN TO CONSIDER HOW MUCH OF A REVENUE STREAM NETSCAPE

         21   WILL BE ABLE TO GENERATE."

         22             AND THEN IT GOES ON TO SAY, "ASSUMING THAT CLIENTS

         23   GENERATE LESS REVENUE FOR THEM IN THE FUTURE AND THAT THEY

         24   DON'T WIN HIGH VOLUME OF INTRANET, BECAUSE WE DO OUR JOB

         25   WELL, AND THAT PEOPLE DON'T BUY MANY LOW-END SERVERS SINCE
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          1   IT'S IN THE OPERATING SYSTEM, AND THAT THE HIGH-END SERVERS

          2   CONSOLIDATE SOMEWHAT WITH OUTSOURCING, THEN THE AVAILABLE

          3   REVENUE STREAM FOR THEM IS QUITE LIMITED, ESPECIALLY WITH

          4   THEIR PRICING MODEL."

          5             THAT'S THE PARAGRAPH I'M GOING TO ASK YOU ABOUT,

          6   BUT YOU CAN READ WHATEVER PORTION YOU WISH TO.

          7   A.  LET ME JUST SKIM THROUGH THE REST OF IT.  THEN I'LL GET

          8   BACK TO YOU.

          9   Q.  AND WHEN YOU FINISH, LET ME KNOW.

         10   A.  GO AHEAD, MR. BOIES.

         11   Q.  DO YOU RECALL MR. GATES SAYING THIS TO YOU, IN WORDS OR

         12   IN SUBSTANCE, IN MAY OF 1996 OR ABOUT THAT PERIOD OF TIME?

         13   A.  AS I TESTIFIED EARLIER TODAY, I HAD NUMEROUS DISCUSSIONS

         14   WITH MR. GATES OVER THE YEARS.  WE DISCUSSED OUR STRATEGY

         15   AND OUR COMPETITORS.  BUT IN REGARDS TO THIS PARTICULAR

         16   PARAGRAPH AND THE PARTICULAR WAY THAT HE IS PHRASING THINGS

         17   HERE, I DON'T HAVE A SPECIFIC RECOLLECTION.

         18   Q.  DO YOU HAVE A RECOLLECTION OF MR. GATES TELLING YOU, IN

         19   WORDS OR IN SUBSTANCE, THAT HE BELIEVED THAT AT SOME POINT

         20   FINANCIAL-MINDED ANALYSTS WOULD BEGIN TO CONSIDER HOW MUCH

         21   OF A REVENUE STREAM NETSCAPE WILL BE ABLE TO GENERATE AND

         22   THAT THAT WOULD HAVE AN EFFECT ON NETSCAPE'S PRICE -- STOCK

         23   PRICE?

         24   A.  I REMEMBER HIM IN THAT TIMEFRAME, AND, IN FACT, TO THIS

         25   DAY, EXPRESSING SOME BEWILDERMENT AT HOW INTERNET STOCKS
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          1   WERE BEING VALUED.  AND HE WAS QUESTIONING THEN, AS HE

          2   QUESTIONS TODAY, HOW PEOPLE CAN UNDERSTAND HOW COMPANIES ARE

          3   GOING TO GENERATE SIGNIFICANT REVENUE STREAMS IN THE FUTURE.

          4   THAT'S ONE OF THE GREAT MYSTERIES OF THE WHOLE INTERNET.

          5   Q.  IN ADDITION TO THIS WONDERMENT ABOUT INTERNET STOCKS,

          6   DID MR. GATES EXPRESS TO YOU, IN WORDS OR IN SUBSTANCE, THE

          7   IDEA THAT IT WAS HIS HOPE AND EXPECTATION THAT AT SOME POINT

          8   FINANCIAL-MINDED ANALYSTS WOULD SEE NETSCAPE'S REVENUES

          9   DECLINING, AND THAT THAT WOULD HAVE AN EFFECT ON NETSCAPE'S

         10   STOCK?

         11   A.  I THINK WHAT HE ARTICULATED HERE AND WHAT HE ARTICULATED

         12   TO ME ON OTHER OCCASIONS IS THAT IF WE DO OUR JOB OF

         13   EXECUTING OUR STRATEGY, THEN WE WOULD BE POSING COMPETITION

         14   TO NETSCAPE, AND THAT WOULD BE ONE ISSUE THAT FINANCIALISTS

         15   WOULD HAVE TO TAKE INTO ACCOUNT.

         16             HE ALSO MENTIONS OTHER ISSUES, WHICH HE'S

         17   DISCUSSED WITH ME ON OTHER OCCASIONS AS WELL, ABOUT THE

         18   SCALABILITY, IF YOU LIKE, OF NETSCAPE'S BUSINESS MODEL.

         19             AND IN PARTICULAR HERE I AM REFERRING TO THE LAST

         20   PART OF THE PARAGRAPH WHERE HE REFERS TO TWO ISSUES.  ONE IS

         21   THEIR PRICING MODEL, AND THEIR PRICING MODEL HERE REFERS TO

         22   THEIR PRICING MODEL FOR SERVERS, WHICH IS WHERE THEY WERE

         23   CHARGING A BASIC FEE AND ALLOWING UNLIMITED NUMBERS OF

         24   PEOPLE TO COME AND CONNECT TO THEM OVER THE INTERNET, WHICH

         25   IN TURN MEANT THAT IF SERVERS CONSOLIDATED -- WHICH IS THE
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          1   PHRASE THAT'S BEFORE THAT, WHICH IS REFERRED TO BY

          2   "OUTSOURCING" -- IN OTHER WORDS, THAT IF A LOT OF INTERNET

          3   SERVERS CONSOLIDATED ONTO BIG SERVERS RUN BY A FEW PEOPLE

          4   AND YOU'RE ONLY GETTING A FLAT FEE FROM THOSE SERVERS, THEN

          5   THERE MIGHT BE A LIMITED UPSIDE IN SERVER REVENUE.

          6   Q.  ARE YOU FINISHED?

          7   A.  I AM, SIR.

          8   Q.  NOW, YOU MENTIONED "SERVERS."  YOU UNDERSTOOD IN MAY OF

          9   1996 THAT NETSCAPE WAS GENERATING SUBSTANTIAL REVENUES FROM

         10   LICENSING ITS BROWSER, DID YOU NOT, SIR?

         11   A.  I AM AWARE THAT THEY WERE GENERATING REVENUES FROM THEIR

         12   BROWSER.

         13   Q.  AND MICROSOFT ATTEMPTED TO STUDY HOW MUCH THOSE REVENUES

         14   WERE, CORRECT, SIR?

         15   A.  CORRECT.

         16             MR. BOIES:  THIS WOULD BE A CONVENIENT TIME TO

         17   TAKE A LUNCHEON RECESS, YOUR HONOR.

         18             THE COURT:  ALL RIGHT.  2:00.

         19             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

         20   FOR LUNCH.)

         21                     CERTIFICATE OF REPORTER

         22        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

         23   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

         24                                 ______________________________

         25                                         PHYLLIS MERANA

