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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             MR. HOLLEY:  GOOD MORNING, YOUR HONOR.

          3             THE COURT:  GOOD MORNING.

          4             GOOD MORNING, MR. ALLCHIN.

          5             I REMIND YOU, SIR, THAT YOU'RE STILL UNDER OATH.

          6             THE WITNESS:  YES, YOUR HONOR.

          7             MR. HOLLEY:  YOUR HONOR, A BRIEF HOUSEKEEPING

          8   MATTER.  IN RELATION TO DEFENDANT'S EXHIBITS 402 AND 446,

          9   MR. BOIES HAD ASKED THAT WITH REGARD TO 402, WE PROVIDE A

         10   VERSION OF THAT EXHIBIT FROM WHICH THE MATERIAL INDICATED AS

         11   HAVING BEEN REDACTED ON GROUNDS OF PRIVILEGE WAS INCLUDED.

         12             IF MR. BOIES WILL AGREE THAT THIS DOCUMENT CAN BE

         13   PROVIDED ON THE UNDERSTANDING THAT THIS DOES NOT CONSTITUTE

         14   A BROAD SUBJECT-MATTER WAIVER OF THE ATTORNEY-CLIENT

         15   PRIVILEGE, MICROSOFT IS HAPPY TO PROVIDE AN UNREDACTED

         16   VERSION OF THE DOCUMENT FOR THIS PURPOSE.

         17             MR. BOIES:  WE DO SO AGREE, YOUR HONOR.

         18             THE COURT:  VERY WELL.  402 IS ADMITTED.

         19                                   (WHEREUPON, DEFENDANT'S

         20                                   EXHIBIT NUMBER 402 WAS

         21                                   RECEIVED IN EVIDENCE.)

         22             MR. HOLLEY:  AND WITH REGARD TO EXHIBIT 446-A,

         23   YOUR HONOR -- 446, EXCUSE ME -- THIS WAS THE ONE WHERE THE

         24   TEXAS ATTORNEY GENERAL HAD TAKEN -- HAD PUT THE DOCUMENT IN

         25   A BINDER THAT SAID "EXHIBIT A" OR "APPENDIX A" -- "EXHIBIT
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          1   A" -- AND THEN THERE WAS A PIECE OF AN E-MAIL IN THERE.

          2   THIS IS ANOTHER DOCUMENT, YOUR HONOR, THAT WAS FORWARDED BY

          3   MR. SLIVKA TO PEOPLE, INCLUDING LAWYERS.  BUT ON THE SAME

          4   UNDERSTANDING AS PREVIOUSLY, MICROSOFT IS PREPARED TO PUT AN

          5   UNREDACTED VERSION OF THIS DOCUMENT INTO THE RECORD.

          6             MR. BOIES:  WE AGREE, AGAIN, YOUR HONOR.

          7             THE COURT:  DEFENDANT'S 446 IS ADMITTED.

          8                                   (WHEREUPON, DEFENDANT'S

          9                                   EXHIBIT NUMBER 446 WAS

         10                                   RECEIVED IN EVIDENCE.)

         11             THE COURT:  BOTH OF THESE HAVE THE SUFFIX A; IS

         12   THAT RIGHT?

         13             MR. HOLLEY:  THAT IS CORRECT, YOUR HONOR.

         14             THE COURT:  THAT IS THE UNREDACTED VERSION?

         15             MR. HOLLEY:  YES.

         16             THE COURT:  ALL RIGHT.

         17             (JAMES ALLCHIN, DEFENDANT'S WITNESS, PREVIOUSLY

         18   SWORN.)

         19                 REDIRECT EXAMINATION (CONTINUED)

         20   BY MR. HOLLEY:

         21   Q.  MR. ALLCHIN, ON CROSS-EXAMINATION, YOU WERE SHOWN A

         22   SERIES OF SCREEN SHOTS INVOLVING THE BE OPERATING SYSTEM; IS

         23   THAT CORRECT?

         24   A.  YES.

         25   Q.  AND THERE WAS ALSO A PORTION OF THE VIDEOTAPE
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          1   DEMONSTRATION THAT WAS SHOWN AT THE OUTSET OF YOUR TESTIMONY

          2   THAT INVOLVED THE BE OPERATING SYSTEM; IS THAT CORRECT, SIR?

          3   A.  YES.

          4   Q.  WHAT VERSION OF THE BE OPERATING SYSTEM WAS SHOWN ON THE

          5   MICROSOFT DEMONSTRATION TAPE?

          6   A.  VERSION 3.

          7   Q.  AND DO YOU STILL HAVE WITH YOU UP THERE, SIR,

          8   GOVERNMENT'S EXHIBIT 1771, WHICH IS A SERIES OF SCREEN SHOTS

          9   FROM THE BE OPERATING SYSTEM?

         10   A.  YES.

         11   Q.  IS THAT THE SAME VERSION OF THE BE OPERATING SYSTEM THAT

         12   WAS SHOWN ON THE MICROSOFT DEMONSTRATION TAPE?

         13   A.  I'M NOT POSITIVE WHAT VERSION THIS IS, BUT IT'S NOT THE

         14   3.0 VERSION.  MY GUESS WOULD BE IT'S THE 4.0 VERSION.  IT'S

         15   NOT -- I DIDN'T RECOGNIZE IT PERFECTLY YESTERDAY.

         16   Q.  NOW, MR. BOIES ASKED YOU A NUMBER OF QUESTIONS ABOUT THE

         17   SIZE OF NET POSITIVE AS INDICATED IN GOVERNMENT'S EXHIBIT

         18   1771 -- AND I DIRECT YOUR ATTENTION, SIR, TO PAGE 3 OF

         19   GOVERNMENT EXHIBIT 1771 -- AND WHAT IS THE SIZE INDICATED

         20   FOR NET POSITIVE ON THIS PAGE, SIR?

         21   A.  IT'S 1.3.  AND IF YOU DO NOTICE THE VERSION NUMBER AT

         22   THE BOTTOM, IT DOES SAY R4, AND I ASSUME THAT MEANT

         23   VERSION 4.

         24   Q.  AND YOUR TESTIMONY ABOUT THE SIZE OF NET POSITIVE IN THE

         25   VERSION OF THE BE OPERATING SYSTEM THAT MICROSOFT TESTED WAS
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          1   WHAT, SIR?

          2   A.  THE SIZE WAS 595K.

          3             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS

          4   DEFENDANT'S EXHIBIT 2351, A SCREEN SHOT FROM THE BE

          5   OPERATING SYSTEM VERSION 3, AS OPPOSED TO VERSION 4, SHOWING

          6   THE SIZE OF NET POSITIVE.

          7             MR. BOIES:  YOUR HONOR, MAY I INQUIRE WHY WE DON'T

          8   HAVE THE ENTIRE SCREEN SHOT?

          9             MR. HOLLEY:  THIS IS THE WAY IT CAME FROM

         10   MICROSOFT, YOUR HONOR, BUT I AM HAPPY TO REPRESENT THAT THIS

         11   IS, IN FACT, AN ACCURATE SCREEN SHOT PROVIDED BY

         12   MR. ALLCHIN'S TECHNICAL ASSISTANT LAST EVENING, SHOWING

         13   VERSION 3 OF THE BE OPERATING SYSTEM, WHICH IS NOT WHAT IS

         14   CONTAINED IN GOVERNMENT EXHIBIT 1771.

         15             MR. BOIES:  YOUR HONOR, I DON'T HAVE ANY OBJECTION

         16   TO THE COURT TAKING IT FOR WHAT IT'S WORTH, BUT I WOULD HOPE

         17   MR. ALLCHIN IS PREPARED ON CROSS-EXAMINATION TO TALK ABOUT

         18   HOW THE SCREEN SHOT WAS TAKEN, SO THAT I CAN HAVE SOMEBODY

         19   WHO I CAN CROSS-EXAMINE.

         20             IF WE CAN HAVE THAT REPRESENTATION, I HAVE NO

         21   OBJECTION.

         22             MR. HOLLEY:  MR. ALLCHIN IS PREPARED, YOUR HONOR,

         23   ON CROSS-EXAMINATION TO SAY WHAT HE KNOWS ABOUT HOW THIS

         24   SCREEN SHOT WAS PREPARED.

         25             THE COURT:  ALL RIGHT.  I WILL ADMIT DEFENDANT'S
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          1   2351, SUBJECT TO A MOTION TO STRIKE IF, FOR SOME REASON,

          2   IT'S FOUND TO BE NOT WHAT IT PURPORTS TO BE.

          3                                   (WHEREUPON, DEFENDANT'S

          4                                   EXHIBIT NUMBER 2351 WAS

          5                                   RECEIVED IN EVIDENCE.)

          6   BY MR. HOLLEY:

          7   Q.  MR. ALLCHIN, WITH REFERENCE TO DEFENDANT'S EXHIBIT 2351,

          8   CAN YOU TELL ME, SIR, WHAT, IF ANYTHING, ON THIS DOCUMENT

          9   RELATES TO YOUR TESTIMONY YESTERDAY ABOUT THE SIZE OF

         10   NET POSITIVE?

         11   A.  YOU CAN SEE THE 595 AS THE SIZE THERE.  WE HAD VERY

         12   LITTLE TIME TO PULL TOGETHER EVERYTHING FOR TODAY, SO WE

         13   DIDN'T NECESSARILY HAVE ALL THE EQUIPMENT TO DO A GREAT JOB

         14   IN TERMS OF, YOU KNOW, DOING THE VIDEO.  BUT IT DOES SHOW

         15   THE SIZE THERE, AND I WILL SUPPORT THAT THAT'S WHAT IT'S

         16   SHOWING.

         17   Q.  NOW, MR. BOIES ON CROSS-EXAMINATION SUGGESTED TO YOU,

         18   SIR, THAT IT WAS EASY FOR END USERS TO REMOVE NET POSITIVE

         19   FROM THE BE OPERATING SYSTEM; DO YOU RECALL THAT

         20   INTERCHANGE, SIR?

         21   A.  I DO.

         22   Q.  DOES THAT COMPORT WITH YOUR UNDERSTANDING THAT IT IS

         23   DESIRABLE FOR END USERS TO REMOVE NET POSITIVE FROM THE BE

         24   OPERATING SYSTEM?

         25             MR. BOIES:  OBJECTION, YOUR HONOR.  FIRST HE SAID
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          1   "EASY," AND THEN HE SAID "DESIRABLE."  AND I DON'T THINK

          2   THAT THOSE ARE NECESSARILY THE SAME.  I THINK FOR THE SAKE

          3   OF CLARITY OF THE RECORD, WE OUGHT TO BE CLEAR WHICH HE'S

          4   TALKING ABOUT.

          5             MR. HOLLEY:  I'LL STAND BY MY SECOND QUESTION,

          6   YOUR HONOR.

          7   BY MR. HOLLEY:

          8   Q.  BASED ON YOUR UNDERSTANDING, MR. ALLCHIN, IS IT

          9   DESIRABLE FOR END USERS TO REMOVE NET POSITIVE FROM THE BE

         10   OPERATING SYSTEM?

         11   A.  NO, IT'S NOT.

         12   Q.  WHAT, IF ANYTHING, DO YOU BASE THAT TESTIMONY ON, SIR?

         13   A.  WELL, I BASE IT ON A COUPLE OF THINGS.  IF YOU

         14   PHYSICALLY DELETE THE BINARY REPRESENTING NET POSITIVE, THE

         15   MOST FUNDAMENTAL PART OF THE HELP SYSTEM DOESN'T WORK.  AND

         16   I ALSO BASE THAT ON PHYSICALLY DELETING THE BINARY -- IN

         17   FACT, GOING INTO THE AREA IN THE DIRECTORY STRUCTURE WHERE

         18   THIS IS, IS NOT RECOMMENDED BY BE IN THEIR DOCUMENTATION.

         19             MR. HOLLEY:  I WOULD LIKE TO OFFER AS DEFENDANT'S

         20   EXHIBIT 2350, A DOCUMENT PREVIOUSLY MARKED AS DEFENDANT'S

         21   EXHIBIT -- THAT NUMBER -- WHICH IS A SCREEN SHOT OF THE BE

         22   OPERATING SYSTEM SHOWING A PORTION OF THE DOCUMENTATION FOR

         23   THE OPERATING SYSTEM.

         24             MR. BOIES:  YOUR HONOR, I AM GOING TO OBJECT TO

         25   THIS DOCUMENT.  THERE IS A SENTENCE AT THE BOTTOM THAT IS
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          1   INCOMPLETE.  IT APPEARS, AT LEAST ON ITS FACE, TO BE TALKING

          2   ABOUT THE APPS DIRECTORIES THAT ARE AT ISSUE HERE.  IT

          3   BEGINS, "THE APPS, HOME, OPTIONAL, AND PREFERENCES

          4   DIRECTORIES AS," AND THEN IT JUST STOPS.

          5             MR. HOLLEY:  YOUR HONOR, I THINK WE COULD CLARIFY

          6   THIS IF I COULD ASK MR. ALLCHIN A FOUNDATIONAL QUESTION OR

          7   TWO ABOUT THIS DOCUMENT.

          8             THE COURT:  GO AHEAD.

          9   BY MR. HOLLEY:

         10   Q.  MR. ALLCHIN, THE REFERENCE AT THE BOTTOM OF THE PAGE

         11   ABOUT "THE APPS, HOME, OPTIONAL AND PREFERENCES

         12   DIRECTORIES" -- DOES THAT -- BASED ON YOUR KNOWLEDGE, DOES

         13   THAT RELATE TO THE THINGS THAT ARE IN THE "/BE OS" AND

         14   "/DEVELOP" FOLDERS OF THE OPERATING SYSTEM?

         15   A.  IT'S A LITTLE CONFUSING.  SO LET ME TRY TO EXPLAIN.

         16   WHAT I SAID YESTERDAY --

         17             THE COURT:  WHAT'S THE REST OF THE SENTENCE?  DO

         18   YOU KNOW WHAT IT IS?

         19             THE WITNESS:  I DON'T KNOW WHAT THE REST OF THE

         20   SENTENCE IS, SIR, BUT THERE ARE MULTIPLE APP DIRECTORIES,

         21   APPS.  ONE IS UNDER UNDERNEATH THE "/BE OS" AND ONE IS NOT.

         22             THE "/BE OS/APPS" -- IN THERE IS WHERE THE ACTUAL

         23   BINARIES ARE, AND THAT'S WHAT IT'S SAYING THAT -- IT'S LIKE

         24   "DON'T GO IN HERE."  IT'S LIKE OPENING UP YOUR T.V. AND

         25   REMOVING A TRANSISTOR OR SOMETHING.  THAT'S WHAT IT'S TRYING
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          1   TO SAY.

          2             THERE IS A "/APPS" AREA THAT IS NOT UNDERNEATH

          3   "/BE OS."  MAYBE WE SHOULD HAVE BROUGHT A PICTURE OF THE

          4   TREE STRUCTURE ITSELF.  BUT UNDER THAT, IF YOU MOVE ANY OF

          5   THOSE ITEMS TO THE TRASH, THE ACTUAL BINARY IS NOT REMOVED

          6   FROM THE SYSTEM.

          7             IN OTHER WORDS, IF I COULD -- THERE IS A SYMBOLIC

          8   LINK -- A POINTER THAT'S IN THE "/APPS" DIRECTORY.  THAT

          9   POINTS TO THE ACTUAL BINARY, WHICH IS IN THE "/BE OS/APPS"

         10   AREA.

         11             IF YOU MOVE OR DELETE, AS I UNDERSTAND IT, THE --

         12   MOVE THE TRASH, THE ITEM UNDERNEATH "/APPS" -- IF YOU MOVE

         13   NET POSITIVE THERE TO THE TRASH, AS I SAID YESTERDAY, THE

         14   HELP SYSTEM CONTINUES TO WORK AND, IN FACT, THE SIZE OF THE

         15   SYSTEM, THE 595 THAT IS SHOWN HERE, IT'S STILL ON THE

         16   SYSTEM.  BUT IF YOU REMOVE IT, IT REMOVES IT FROM THE

         17   TRACKER, WHICH IS THE EQUIVALENT OF THE START MENU.

         18             BUT THE HELP SYSTEM, THE REST OF THE OPERATING

         19   SYSTEM THAT DEPENDS ON THE ACTUAL BINARY, CONTINUES TO EXIST

         20   IN THE SYSTEM.  THIS IS TALKING ABOUT GOING PHYSICALLY INTO

         21   MORE OPERATING SYSTEM FILES AND NOT DELETING THOSE OR NOT

         22   MODIFYING THEM.

         23             THE COURT:  DOES THAT SATISFY YOU, MR. BOIES?

         24             MR. BOIES:  YOUR HONOR, I AM GOING TO NOT OBJECT

         25   AND HANDLE IT ON CROSS-EXAMINATION.
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          1             THE COURT:  ALL RIGHT.  FAIR ENOUGH.

          2             DEFENDANT'S 2350 IS ADMITTED.

          3                                   (WHEREUPON, DEFENDANT'S

          4                                   EXHIBIT NUMBER 2350 WAS

          5                                   RECEIVED IN EVIDENCE.)

          6   BY MR. HOLLEY:

          7   Q.  NOW, WITH REFERENCE TO DEFENDANT'S EXHIBIT 2350,

          8   MR. ALLCHIN, WHAT, IF ANYTHING, ABOUT THIS DOCUMENT RELATES

          9   TO YOUR TESTIMONY THAT THE NET POSITIVE BROWSER IS A

         10   COMPONENT OF THE OPERATING SYSTEM?

         11   A.  IT IS MY UNDERSTANDING THAT WHAT THEY ARE TRYING TO

         12   SUGGEST HERE IS THAT BINARIES, OR FILES, OR EVEN THE

         13   ORGANIZATION OF THE DIRECTORY STRUCTURES UNDERNEATH EITHER

         14   THE "/BE OS" OR "/DEVELOP" FOLDERS ARE SYSTEM SOFTWARE

         15   DIRECTORIES AND THAT THE USER SHOULDN'T MODIFY THEM, AND

         16   THAT UNDERNEATH THOSE DIRECTORIES -- IN PARTICULAR,

         17   UNDERNEATH "/BE OS" IN THIS VERSION -- IS WHERE THE

         18   NET POSITIVE BINARY IS.  AND WHY DO I THINK THEY PUT IT

         19   THERE?  BECAUSE ANOTHER PART OF THEIR SYSTEM IS DEPENDENT

         20   UPON IT.  BUT THAT'S AN OPINION ON MY PART.  I DON'T KNOW.

         21   Q.  AND WHEN YOU SAY "ANOTHER PART OF THEIR SYSTEM IS

         22   DEPENDENT UPON IT" --

         23   A.  I'M SORRY.

         24   Q.  THE "IT" IN YOUR ANSWER IS NET POSITIVE, SIR?

         25   A.  YES.
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          1   Q.  AND WHAT OTHER PART OF THE SYSTEM ARE YOU REFERRING TO

          2   WHEN YOU SAY THAT SOME OTHER PART IS DEPENDENT ON

          3   NET POSITIVE?

          4   A.  THE WELCOME SCREEN FOR THE HELP SYSTEM.  AND, IN FACT,

          5   ALL THEIR DOCUMENTATION -- I CAN'T SAY ALL, BUT ANY OF THE

          6   HTML DOCUMENTATION RELIES ON IT.

          7   Q.  IF I GO IN WINDOWS 98, MR. ALLCHIN, TO THE DIRECTORY

          8   CALLED "WINDOWS," WHAT, IF ANYTHING, DO I SEE ON THE SCREEN?

          9             THE COURT:  ASK THAT AGAIN.

         10             MR. HOLLEY:  YOUR HONOR, IN WINDOWS 98, IF I GO TO

         11   THE DIRECTORY CALLED "WINDOWS," WHAT IF ANYTHING DO I SEE ON

         12   THE SCREEN.

         13             THE WITNESS:  WE ADDED A SPECIAL HTML CAPABILITY.

         14   I BELIEVE IT'S USING DHTML, BECAUSE I BELIEVE IT'S ACTIVE.

         15   AND IT SAYS THAT A USER SHOULDN'T GO INTO THIS AREA.  IT

         16   TRIES TO RECOMMEND THAT THEY NOT.

         17             IT THEN HAS AN AREA THAT THEY CAN SELECT TO SHOW

         18   FILES SO, IN FACT, THEY CAN GO INTO THAT AREA.  NOW, WE PUT

         19   THAT IN SPECIFICALLY BECAUSE, FOR WHATEVER REASON, USERS MAY

         20   DECIDE TO GO IN AND CHANGE SOME PART OF THE SYSTEM.

         21   UNBEKNOWNST TO THEM, THEY MAY BE AFFECTING THE RELIABILITY

         22   OF THE SYSTEM WHEN THEY DO THAT.

         23             SO WE WERE TRYING TO RECOMMEND THAT PEOPLE NOT DO

         24   THAT.  IN MY MIND, I RELATE THESE TWO THINGS TO BE VERY

         25   SIMILAR WHERE WE'RE SUGGESTING THAT THE INTERNALS NOT BE
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          1   TOUCHED.

          2   BY MR. HOLLEY:

          3   Q.  IF I CLICK ON THE HTML LINK "SHOW FILES" IN THE WINDOWS

          4   DIRECTORY OF WINDOWS 98, WILL I SEE A FILE LISTED THERE

          5   CALLED "KERNEL.EXE"?

          6   A.  YOU WILL SEE A FILE "KERNEL."  I DON'T KNOW IF IT'S

          7   ."EXE"  OR IT'S A "DLL," BUT YOU WILL SEE SEVERAL FILES

          8   RELATING TO THE KERNEL.

          9   Q.  IN PARTICULAR, THE FILE CALLED "KERNEL" -- WHETHER ITS

         10   EXTENSION IS .DLL OR .EXE -- IF I REMOVE THAT FILE BY

         11   DRAGGING IT TO THE WASTEBASKET, WHAT WILL HAPPEN TO THE

         12   MACHINE WHEN I REBOOT IT?

         13   A.  IT WILL NOT REBOOT.  IT WILL FAIL DURING THAT REBOOT

         14   PROCESS.

         15   Q.  MR. ALLCHIN, WHY DO YOU LET USERS DELETE FILES LIKE

         16   THAT?

         17   A.  WELL, I THINK THE ANALOGY WOULD PROBABLY BE SOMETHING

         18   LIKE I JUST SAID ABOUT THE T.V.  YOU KNOW, SOMEBODY CAN OPEN

         19   IT UP AND GO AND ATTEMPT TO DO THINGS WITH IT.  WE ARE

         20   TRYING TO BE MORE RESTRICTIVE AND WARN PEOPLE, BUT WE DON'T

         21   PREVENT THEM FROM DOING THAT.

         22   Q.  MR. ALLCHIN, I WOULD LIKE TO TURN NOW TO A DIFFERENT

         23   SUBJECT, A SUBJECT THAT WE TALKED ABOUT A BIT YESTERDAY AND

         24   THAT MR. BOIES SPENT MOST OF HIS CROSS-EXAMINATION

         25   DISCUSSING, WHICH IS THE DEMONSTRATION TAPE, THE PORTION
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          1   WHICH RELATES TO THE WINDOWS UPDATE FEATURE OF WINDOWS 98.

          2             DO YOU RECALL MR. BOIES ASKING YOU QUESTIONS ABOUT

          3   THE SEGMENT OF THE VIDEOTAPE RELATING TO THE FAILURE OF

          4   WINDOWS UPDATE ON A FELTENIZED VERSION OF WINDOWS 98?

          5   A.  YES, I DO.

          6   Q.  BASED ON TESTING THAT YOU YOURSELF HAVE DONE,

          7   MR. ALLCHIN, DOES THE FAILURE SHOWN ON THE VIDEOTAPE OCCUR?

          8   A.  YES, IT DOES.

          9   Q.  WHEN WAS THE MOST RECENT TIME THAT YOU CONFIRMED THAT,

         10   SIR?

         11   A.  THIS MORNING, VERY EARLY.

         12   Q.  HOW MANY TIMES DID YOU DO IT THIS MORNING, SIR?

         13   A.  OVER AND OVER AND OVER.  I DON'T HAVE A COUNT.

         14             THE COURT:  HOW EARLY?

         15             THE WITNESS:  PRETTY EARLY.  I DON'T REMEMBER THE

         16   EXACT TIME.

         17   BY MR. HOLLEY:

         18   Q.  IS THE MANIFESTATION OF THE FAILURE THAT YOU SAW THIS

         19   MORNING THE SAME AS THE MANIFESTATION OF THE FAILURE THAT

         20   APPEARS ON THE VIDEOTAPE DEMONSTRATION?

         21   A.  NO.  IT'S SLIGHTLY DIFFERENT.

         22   Q.  AND CAN YOU EXPLAIN TO THE COURT, FIRST OF ALL, HOW IT

         23   IS SLIGHTLY DIFFERENT?

         24   A.  IF YOU GO TO WINDOWS UPDATE AND YOU TRY TO SELECT TO

         25   DOWNLOAD THE COMPONENTS, YOU GET A SCREEN THAT SAYS THAT
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          1   IT'S UNABLE TO DO THAT.  AND WHAT WAS SHOWN ON THE VIDEO, IT

          2   SHOWS IT BASICALLY HANGING AND NOT COMPLETING.

          3   Q.  AND CAN YOU TELL THE COURT, MR. ALLCHIN, WHY THE

          4   MANIFESTATIONS ARE DIFFERENT IN THE TWO -- ON THE VIDEOTAPE

          5   AS OPPOSED TO WHAT YOU SAW THIS MORNING, SIR?

          6   A.  YES.  THE TECHNOLOGY THAT DOES THE DOWNLOAD FOR THE

          7   WINDOWS UPDATE SITE WAS UPDATED IN ABOUT THE BEGINNING OF

          8   NOVEMBER FROM ITS ORIGINAL INSTANTIATION IN, GIVE OR TAKE

          9   JUNE -- JUNE/JULY.

         10             AND THE NEW DOWNLOAD CODE, WHICH WE PUT ON IN THE

         11   NOVEMBER TIMEFRAME, HANDLES AN ERROR CONDITION AND PRESENTS

         12   THAT SCREEN THAT I CURRENTLY SEE, WHERE, IN THE PREVIOUS

         13   CODE, IT DID NOT HANDLE THAT ERROR CONDITION.  AND THAT

         14   ERROR CONDITION IS, IN FACT, CAUSED BY DR. FELTEN'S

         15   REMOVAL PROGRAM.

         16   Q.  MR. ALLCHIN, HAVE YOU MADE ANY EFFORT TO CONFIRM THAT

         17   THE FAILURE SHOWN ON THE VIDEOTAPE MANIFESTED ITSELF IN THE

         18   WAY SHOWN ON THE VIDEOTAPE AS OF SEPTEMBER, 1998?

         19   A.  YES, WE HAVE.

         20   Q.  CAN YOU EXPLAIN TO THE COURT, SIR, HOW YOU WENT ABOUT

         21   DOING THAT?

         22   A.  WE DEDICATED AN AREA IN THE LAB AND RECONSTRUCTED, TO

         23   THE BEST OF OUR ABILITY, THE WINDOWS UPDATE SITE WITH THE

         24   CODE THE WAY IT EXISTED IN SEPTEMBER.  AND THEN WE RERAN THE

         25   TEST AND WE RECEIVED THE SAME ERROR THAT YOU SEE ON THIS

                                                                              17

          1   TAPE.  SO WE'RE SURE OF THAT.

          2             THERE ARE OTHER WAYS THAT WE ARE ALSO SURE ABOUT

          3   THAT BECAUSE WE HAVE CACHED FILES FROM THE OLD VERSION, AND

          4   WE CAN SEE THE DUPLICATE FAILURE THAT WAY.

          5   Q.  NOW MR. BOIES ASKED YOU ON CROSS-EXAMINATION, WITH

          6   REGARD TO THE DEMONSTRATION OF THE WINDOWS UPDATE FEATURE, A

          7   SERIES OF QUESTIONS WITH REGARD TO WHETHER OR NOT THE

          8   MACHINE SHOWN ON THE DEMO IN THAT PORTION OF THE DEMO WAS,

          9   IN FACT, FELTENIZED.  DO YOU RECALL THOSE QUESTIONS?

         10   A.  I DO.

         11   Q.  WHEN YOU SAID IN RESPONSE TO A QUESTION FROM MR. BOIES

         12   THAT IT APPEARED THAT THE WRONG MACHINE HAD BEEN FILMED,

         13   WHAT WAS THE BASIS OF THAT TESTIMONY, MR. ALLCHIN?

         14   A.  THE BASIS OF THAT TESTIMONY COMES FROM WHEN I WAS

         15   DEPOSED ON MONDAY -- I BELIEVE IT WAS A WEEK AGO -- OF

         16   COURSE, I'M GETTING CONFUSED ON TIME HERE.  AND I WAS ASKED

         17   THE QUESTION HAD I NOTICED THAT THE TITLE BAR CHANGED IN THE

         18   WINDOWS UPDATE.  AND I SAID NO, I HADN'T.

         19             SO AFTER THAT DEPOSITION, I WENT AND LOOKED.  IT'S

         20   NOT SOMETHING THAT'S VERY OBVIOUS.  SO I WENT AND LOOKED ON

         21   THE MACHINE THAT WE PURCHASED ON TUESDAY AND SAW IT.  AND SO

         22   WHEN I SAW THE TAPE YESTERDAY AND I WAS ASKED THE QUESTION,

         23   I BECAME -- I JUST DIDN'T KNOW.  I MEAN, IT JUST DIDN'T MAKE

         24   SENSE TO ME AT THE TIME.

         25   Q.  NOW, JUST SO IT'S CLEAR, BECAUSE YOU HAVE A TENDENCY TO
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          1   SAY "IT" FREQUENTLY, I WANT TO BE SURE WE'RE ALL TALKING

          2   ABOUT THE SAME "IT."  AFTER YOUR DEPOSITION, YOU WERE ASKED

          3   A QUESTION ABOUT WHETHER YOU HAD NOTICED SOMETHING CHANGING.

          4   WHAT WAS THAT SOMETHING, MR. ALLCHIN?

          5   A.  THE TITLE BAR ON WINDOWS UPDATE.

          6   Q.  OKAY.  AND HAD YOU NOTICED THAT BEFORE, SIR?

          7   A.  NO, I HADN'T.  AND I HAD RUN DR. FELTEN'S PROGRAM ON A

          8   MACHINE THAT I HAD PERSONALLY INSTALLED AT MICROSOFT, AND IT

          9   JUST ESCAPED ME.  I DIDN'T SEE IT.

         10   Q.  AND DID I UNDERSTAND YOU CORRECTLY TO SAY, SIR, THAT

         11   AFTER MR. MALONE ASKED YOU AT THE DEPOSITION WHETHER YOU HAD

         12   SEEN THAT, YOU WENT OFF TO LOOK AT A FELTENIZED MACHINE?

         13   A.  I DID.

         14   Q.  AND WHAT DID YOU SEE THEN, SIR?

         15   A.  I SAW THE CHANGE THAT HE HAD DONE TO THE TITLE BAR.

         16   Q.  FROM THE CLOSE OF COURT YESTERDAY TO THIS MORNING AS YOU

         17   SIT IN THE WITNESS BOX, HAVE YOU SEEN A FELTENIZED VERSION

         18   OF WINDOWS 98 IN WHICH THE TITLE BAR OF THE BROWSING WINDOW

         19   DOES NOT SAY WINDOWS 98?

         20   A.  I HAVE.

         21   Q.  HOW DID THAT OCCUR, MR. ALLCHIN?

         22   A.  THE WAY IT OCCURS IS IF YOU INSTALL PRODIGY, WHICH IS

         23   WHAT WE WERE SHOWING ON THE VIDEO -- I HAPPEN TO HAVE THE CD

         24   HERE.  IF YOU INSTALL THIS CD, IT ENDS UP CHANGING THE

         25   SITUATION THE WAY IT WAS SHOWN ON THE VIDEO.
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          1   Q.  CAN YOU EXPLAIN -- AND HOPEFULLY NOT IN TOO MUCH

          2   TECHNICAL DETAIL -- BUT CAN YOU EXPLAIN TO THE COURT WHAT

          3   THE PRODIGY INSTALL PROGRAM DOES THAT AFFECTS THAT LINE AT

          4   THE TOP OF THE BROWSING WINDOW?

          5   A.  YES.  THE IE TECHNOLOGIES DISPLAY THE TITLE, DEPENDING

          6   ON WHAT IS A KEY IN THE REGISTRY.  AND DR. FELTEN'S PROGRAM

          7   PUTS THE KEY IN WITH THE TITLE "WINDOWS 98."

          8             AND WHEN THIS PROGRAM IS INSTALLED AND ATTEMPTED

          9   TO BE SET UP, IT CHANGES THAT KEY.  IT BASICALLY DELETES IT,

         10   WHICH IS WHAT YOU WOULD EXPECT BECAUSE THIS IS HAPPENING --

         11   IT'S NOT A CORE ASPECT AND THE SOFTWARE JUST PRESENTS

         12   WHATEVER IS IN THAT STRING THERE.

         13   Q.  WHEN YOU SAY THAT THE PRODIGY INSTALL PROGRAM DELETES

         14   THE KEY IN THE REGISTRY THAT PROFESSOR FELTEN ADDED, CAN YOU

         15   EXPLAIN WHY THE MESSAGE THEN GOES BACK TO MICROSOFT INTERNET

         16   EXPLORER?

         17   A.  BECAUSE THAT IS THE DEFAULT.  THAT IS THE WAY IT IS

         18   UNDERNEATH A WINDOWS 98 SYSTEM.

         19   Q.  WHAT, IF ANYTHING, HAPPENS TO THE STATE OF THE MACHINE

         20   IF YOU THEN UNINSTALL THE PRODIGY SOFTWARE?

         21   A.  AS YOU KNOW, IF YOU GO TO "ADD AND REMOVE PROGRAMS,"

         22   THAT IS UNDER CONTROL OF THE APPLICATION, AND THIS

         23   PARTICULAR APPLICATION CLEANS UP ITS FILES THAT IT PUT ON

         24   THE SYSTEM BACK TO WHAT -- SO THAT A USER DOESN'T SEE THE

         25   PRODIGY SOFTWARE.
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          1   Q.  MR. ALLCHIN, HAVE YOU HAD OCCASION BETWEEN THE END OF

          2   THE COURT YESTERDAY AND THIS MORNING TO TALK DIRECTLY TO THE

          3   MICROSOFT PERSONNEL WHO PERFORMED THE VIDEOTAPE

          4   DEMONSTRATION THAT WE SAW YESTERDAY?

          5   A.  I HAVE.

          6   Q.  HOW DID YOU DO THAT, SIR?

          7   A.  I DID IT IN PERSON BECAUSE THEY FLEW HERE.  AND I ALSO

          8   TALKED TO PEOPLE ON THE PHONE.

          9   Q.  BASED ON THE CONVERSATIONS THAT YOU HAVE HAD WITH THESE

         10   PEOPLE, MR. ALLCHIN, CAN YOU EXPLAIN TO THE COURT HOW IT IS

         11   THAT THE MACHINE USED IN THE DEMONSTRATION EXHIBITED THE

         12   BEHAVIOR THAT YOU HAVE JUST DESCRIBED?

         13   A.  YES.  BECAUSE THERE WERE MANY DEMOS BEING DONE, THEY DID

         14   A REHEARSAL RUN.  THEY STARTED WITH A BASE BUILD, AND THEN

         15   THEY RAN THROUGH THE SOFTWARE THAT THEY WERE GOING TO SHOW,

         16   AND THEN THEY DID THE REMOVAL OF THE SOFTWARE THROUGH THE

         17   "ADD AND REMOVE PROGRAMS."

         18             AND IN THIS PARTICULAR CASE, PRODIGY DURING THAT

         19   REMOVE DOESN'T -- IT REMOVES THAT KEY WHICH, ON A REGULAR

         20   WINDOWS 98 SYSTEM, WOULD MAKE NO DIFFERENCE.  AND THEN THEY

         21   EVENTUALLY DID THE DEMONSTRATIONS THAT WERE SHOWN.  SO IT

         22   WAS AS PART OF THE REHEARSAL OF JUST, YOU KNOW, GOING

         23   THROUGH WHAT WAS ON THE TAPE, WHICH IS THE PRODIGY SYSTEM

         24   CHANGED THAT TITLE.

         25   Q.  MR. ALLCHIN, HAS ANYTHING BEEN DONE AT YOUR DIRECTION,
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          1   SIR, TO CONFIRM WHETHER THE BEHAVIOR OF THE MACHINE USED --

          2   THE ACTUAL MACHINE USED IN THIS DEMONSTRATION IS FELTENIZED?

          3   A.  YES.  THERE HAVE BEEN A WHOLE SERIES OF TESTS SINCE, AS

          4   I SAID, WE HAVE THE DISK FROM THAT MACHINE.  AND SO WE'RE

          5   SURE THAT IT HAS BEEN FELTENIZED, AS IT WAS SHOWN ON THE

          6   VIDEO.  THE VIDEO WAS CORRECT.

          7   Q.  MR. ALLCHIN, I WOULD LIKE TO TURN NOW TO THE SUBJECT

          8   THAT WE WERE ADDRESSING AT THE CLOSE OF THE DAY YESTERDAY,

          9   SIR.

         10             AND JUST TO SET THE CONTEXT, I WAS ASKING YOU

         11   ABOUT QUESTIONS THAT MR. BOIES HAD ASKED YOU ON

         12   CROSS-EXAMINATION ABOUT WHY YOU COULDN'T JUST DISTRIBUTE

         13   INTERNET EXPLORER SEPARATELY FROM A PRODUCT CALLED

         14   WINDOWS 98.  DO YOU RECALL THAT INTERCHANGE WITH MR. BOIES?

         15   A.  I DO.

         16   Q.  MR. ALLCHIN, ARE DEVELOPERS, AS YOU DEFINED THEM

         17   YESTERDAY, REQUIRED TO USE ALL OF THE SYSTEM SERVICES THAT

         18   ARE EXPOSED BY THE API'S IN WINDOWS?

         19   A.  NO, THEY ARE NOT AT ALL.

         20   Q.  MR. ALLCHIN, IS THERE ANYTHING THAT PREVENTS ANOTHER

         21   SOFTWARE DEVELOPER, SUCH AS NETSCAPE, FROM REPLICATING SOME

         22   OF THE SYSTEM SERVICES THAT YOU COULD OBTAIN FROM WINDOWS 98

         23   API'S?

         24   A.  NO, SIR.  IN FACT, THEY DO JUST THAT.  THEY HAVE THEIR

         25   OWN HTML RENDERING ENGINE AND MANY OTHER PIECES OF SOFTWARE.
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          1   THEY HAVE THE EQUIVALENT OF OUR DOWNLOAD WINDOWS UPDATE.

          2   THEY HAVE THEIR EQUIVALENT OF CHANNELS.  SO THEY ARE

          3   COMPLETELY FREE.

          4   Q.  AND THE LAST QUESTION ON THIS PARTICULAR SUBJECT:  WHAT,

          5   IF ANYTHING, MR. ALLCHIN, PREVENTS NETSCAPE FROM USING THE

          6   SYSTEM SERVICES, IF IT CHOOSES TO DO SO, THAT ARE EXPOSED BY

          7   THE API'S IN WINDOWS 98?

          8   A.  NOTHING.  IN FACT, NETSCAPE DOES USE SOME OF THE

          9   INTERNET API'S IN WINDOWS TODAY.

         10   Q.  NOW, MR. BOIES ASKED YOU SOME QUESTIONS ON

         11   CROSS-EXAMINATION, MR. ALLCHIN, ABOUT THE ARRANGEMENT OF

         12   CODE IN WINDOWS 98.  DO YOU RECALL THOSE QUESTIONS?

         13   A.  YES, I DO.

         14   Q.  AND PROFESSOR FARBER AND PROFESSOR FELTEN HAVE BOTH

         15   TESTIFIED THAT THE COMPONENTS OF INTERNET EXPLORER IN THE

         16   OPERATING SYSTEM CAN BE ANALOGIZED TO GROCERY BAGS FULL OF

         17   RANDOM SOFTWARE CODE.  ARE YOU FAMILIAR WITH THAT TESTIMONY,

         18   SIR?

         19   A.  YES.

         20   Q.  IS THAT ASSERTION CORRECT, MR. ALLCHIN?

         21   A.  NO, IT'S MUCH MORE COMPLICATED THAN THAT.  I'VE BEEN

         22   SCRATCHING MY HEAD TRYING TO THINK OF AN ANALOGY THAT WOULD

         23   BE APPROPRIATE, AND IT'S VERY DIFFICULT.  MAYBE THE PANTRY

         24   MIGHT BE A BETTER ANALOGY, ALTHOUGH IT'S FAR FROM PERFECT,

         25   WHERE YOU MIGHT TRY TO ORGANIZE THE DIFFERENT TYPES OF FOODS
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          1   OR OTHER SUPPLIES THAT YOU BOUGHT.

          2             WHAT WE DO IN DLL'S IS WE TRY TO REARRANGE THE

          3   FILES -- THE SOURCE FILES THAT ARE RELATED TO EACH OTHER SO

          4   THEY'LL BE CLOSE TO EACH OTHER.  AND WE DO THAT TO HAVE A

          5   BETTER PERFORMANCE EXPERIENCE FOR THE USER.

          6             ALSO, FOR GOOD SOFTWARE DEVELOPMENT ENGINEERING

          7   REASONS, IF MULTIPLE PEOPLE ARE WORKING ON A COMMON AREA,

          8   PUTTING THOSE TOGETHER IN ONE DLL MAKES SENSE.

          9   Q.  WHAT PERFORMANCE IMPLICATIONS WOULD THERE BE,

         10   MR. ALLCHIN, IF ANY, IF RELATED SOURCE FILES WERE PLACED IN

         11   DIFFERENT DLL'S?

         12   A.  IT WOULD BE -- TAKEN TO ITS LOGICAL EXTREME, WHICH IS

         13   EVERY FUNCTION IS ITS INDIVIDUAL DLL, WHICH WOULD GIVE YOU

         14   THE MOST MODULARITY, THE SYSTEM WOULD PERFORM VERY, VERY

         15   POORLY BECAUSE EACH DLL WOULD HAVE TO GO THROUGH A SET OF

         16   OPERATING SYSTEM SERVICES TO LOAD IT INTO MEMORY.

         17             INSTEAD, THE DLL PRIMARILY IS FOR ENGINEERING

         18   DEVELOPMENT EFFICIENCY, AND, IN FACT, WHAT WE USE IS

         19   SOMETHING CALLED VIRTUAL MEMORY TO BE ABLE TO JUST PUT THE

         20   PIECES THAT WE NEED FROM THE DLL'S INTO MEMORY AND JUST

         21   EFFICIENTLY USE THE PIECES OF SOFTWARE THAT ARE USED IN A

         22   PARTICULAR CODE PATH AND LEAVE THOSE IN MEMORY.

         23             SO I THINK WHAT WE'VE DONE IS SOMETHING THAT'S

         24   VERY SOUND FROM AN ENGINEERING PERSPECTIVE.

         25   Q.  PROFESSOR FARBER TESTIFIED, MR. ALLCHIN, THAT THE DLL'S
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          1   IN INTERNET EXPLORER WERE TOO BIG AND, AS A RESULT, OCCUPIED

          2   TOO MUCH SPACE IN MEMORY.  ARE YOU FAMILIAR WITH THAT

          3   TESTIMONY, MR. ALLCHIN?

          4   A.  I AM.

          5   Q.  CAN YOU EXPLAIN TO THE COURT WHY PROFESSOR FARBER IS

          6   WRONG ABOUT THAT?

          7   A.  WELL, IN CERTAIN SYSTEMS, HE MAY NOT BE WRONG.  IN

          8   WINDOWS, THOUGH, HE IS BECAUSE OF THE WHOLE CONCEPT OF THIS

          9   COMPUTER SCIENCE TERM CALLED "WORKING SET," WHICH MEANS THE

         10   PIECES OF SOFTWARE THAT ARE CURRENTLY BEING USED AT ONE

         11   TIME.  AND THOSE ARE THE ONES THAT STAY IN FAST MEMORY, THE

         12   RAM MEMORY, NOT ON DISK.

         13             AND IF A PIECE OF SOFTWARE ISN'T AVAILABLE IN

         14   PRIMARY MEMORY, IT DOES WHAT'S CALLED A PAGE FAULT, AND A

         15   PIECE OF THE DISK IS MOVED INTO MEMORY.  AND THIS IS TRUE

         16   EVEN IF IT'S IN THE SAME DLL.  SO IT'S VERY EFFICIENT IN

         17   MEMORY, WHEN IT'S USED.  ONLY THE PIECES OF SOFTWARE THAT

         18   ARE ACTUALLY BEING EXECUTED FREQUENTLY IN THE, QUOTE,

         19   "WORKING SET," ARE THE ONES THAT SHOULD STAY THERE.

         20             AND A GREAT MANY OF OUR PERFORMANCE TESTS ARE TO

         21   OPTIMIZE THE CODE PATHS TO PACK THEM TOGETHER -- WE HAD A

         22   LITTLE DISCUSSION ABOUT THAT YESTERDAY -- TO PACK THEM CLOSE

         23   TOGETHER SO MORE OF THE SOFTWARE THAT'S USED AT RUNTIME,

         24   DYNAMICALLY, ARE CLOSER TOGETHER AND IN THE SAME -- WHAT WE

         25   CALL PAGE OR A CHUNK OF MEMORY.
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          1   Q.  MR. ALLCHIN, IF ONLY SMALLER PIECES -- SUBSETS OF DLL'S

          2   ARE IN PRIMARY MEMORY AT ANY GIVEN TIME, WHY DON'T YOU MAKE

          3   EACH ONE OF THEM A DLL?

          4   A.  BECAUSE YOU WOULD GO -- FOR EACH DLL, THERE'S A SPECIFIC

          5   CALL THAT YOU HAVE TO GO THROUGH CALLED A LOAD LIBRARY CALL.

          6   AND THAT ACTUALLY TAKES A SIGNIFICANT AMOUNT OF TIME.

          7             AND A KEY THING THAT WE DO IN OUR PERFORMANCE WORK

          8   IS ACTUALLY TRY TO REDUCE DLL'S BECAUSE WE GET FURTHER

          9   PERFORMANCE BY BEING ABLE TO DO THIS BASIC BLOCK PACKING IN

         10   A DLL.

         11             SO IT'S NOT -- EITHER EXTREME IS WRONG, AN

         12   INDIVIDUAL FUNCTION PER DLL OR ONE LARGE DLL FOR THE WHOLE

         13   OPERATING SYSTEM.  IT'S A ENGINEERING CHOICE ABOUT TRYING TO

         14   GET THE RIGHT SIZE FOR THE WORK THAT YOU'RE TRYING TO DO.

         15   Q.  NOW, MR. ALLCHIN, MR. BOIES ASKED YOU SOME QUESTIONS

         16   YESTERDAY, PARTICULARLY WITH REGARD TO A CHART THAT HE HAD

         17   UP ON THE SCREEN ABOUT THE NUMBER OF FILES IN WINDOWS 98

         18   THAT RELATE TO INTERNET EXPLORER.  DO YOU RECALL THAT?

         19   A.  YES.

         20   Q.  AND YOU TOLD HIM THAT YOU DIDN'T REALLY HAVE EVEN AN

         21   ESTIMATE OF WHAT PERCENTAGE OF THE OPERATING SYSTEM WAS MADE

         22   UP BY INTERNET EXPLORER.  DID I UNDERSTAND YOU CORRECTLY?

         23   A.  THAT'S CORRECT.

         24   Q.  IS IT CORRECT, MR. ALLCHIN, THAT MICROSOFT INTENTIONALLY

         25   MIXED UP THE CODE THAT PERFORMS WEB BROWSING FUNCTIONALITY
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          1   WITH UNRELATED CODE IN THE OPERATING SYSTEM IN AN EFFORT TO

          2   MAKE IT DIFFICULT FOR SOMEONE TO IDENTIFY AND REMOVE THAT

          3   CODE?

          4   A.  THAT IS ABSOLUTELY UNTRUE.  WE NEVER DID THAT.  AND IT

          5   WOULD NOT MAKE GOOD ENGINEERING SENSE TO DO THAT.  WE PUT

          6   THE PIECES TOGETHER THAT WE THOUGHT MADE SENSE.

          7   Q.  WHY WOULD IT NOT MAKE ENGINEERING SENSE, MR. ALLCHIN, TO

          8   DO WHAT I SUGGESTED TO YOU, SIR?

          9   A.  BECAUSE IT WOULD BE INEFFICIENT.  IT WOULD BE A BURDEN

         10   ON THE TEAM TO TRY TO, YOU KNOW, ORCHESTRATE SUCH A THING.

         11   WE DON'T -- IT'S JUST NOT GOOD ENGINEERING.

         12   Q.  MR. ALLCHIN, I WOULD LIKE TO MOVE ON TO A DIFFERENT

         13   TOPIC.  DO YOU HAVE UP THERE WITH YOU, SIR, DEFENDANT'S

         14   EXHIBIT 2075?  I BELIEVE IT'S IN ONE OF THE TWO BINDERS

         15   THERE.

         16   A.  YES.

         17   Q.  JUST TO TIE UP A POINT THAT MR. BOIES RAISED DURING THE

         18   DISCUSSION ABOUT WHETHER THIS DOCUMENT WAS ADMISSIBLE, CAN

         19   YOU TELL THE COURT WHAT THIS DOCUMENT REPRESENTS,

         20   MR. ALLCHIN?

         21   A.  IT REPRESENTS A SET OF COMPANIES -- 100 OF THEM -- THAT

         22   SOMEONE AT MICROSOFT -- HIS NAME IS SCOTT FALLON --

         23   CONTACTED OR HAD ONE OF HIS PEOPLE CONTACT THESE COMPANIES

         24   AND ASKED THEM ABOUT WHETHER OR NOT THEY WERE DEPENDENT ON

         25   USING THE IE TECHNOLOGIES IN WINDOWS.
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          1   Q.  AND WHAT, IF ANY, IMPLICATION DO YOU DRAW FROM THE FACT

          2   THAT THEY ARE ON THIS PAGE?

          3   A.  I SPECIFICALLY SPOKE TO SCOTT ABOUT THIS.  EACH ONE OF

          4   THESE COMPANIES AND THOSE PRODUCTS LISTED ON THE RIGHT ARE

          5   DEPENDENT ON USING THE IE TECHNOLOGIES IN WINDOWS.

          6   Q.  DO ALL THESE COMPANIES -- ALL 100 OF THE COMPANIES ON

          7   DEFENDANT'S EXHIBIT 2075 -- REDISTRIBUTE A VERSION OF

          8   INTERNET EXPLORER WITH THEIR PRODUCTS?

          9   A.  NO.  THERE IS A CERTAIN PERCENTAGE OF THEM.  I'M NOT

         10   SURE BECAUSE I THINK IT'S PROBABLY CHANGING DAILY, BUT IT'S

         11   PROBABLY AROUND 50 PERCENT MAY DISTRIBUTE IT.  THE OTHERS DO

         12   NOT.

         13   Q.  WHAT IS YOUR UNDERSTANDING OF WHY THE ONES THAT DO NOT

         14   DISTRIBUTE IE DO NOT DO SO?

         15   A.  FOR MANY OF THE REASONS I MENTIONED YESTERDAY.

         16   EFFICIENCY ON THEIR PROCESS.  THEY ARE COUNTING ON THEM

         17   BEING IN THE WINDOWS OPERATING SYSTEM, AND THERE'S NO REASON

         18   FOR THEM TO DISTRIBUTE IT IF THEY ARE PRESENT.

         19   Q.  FOR THE SUBSET OF THE 100 COMPANIES LISTED IN

         20   DEFENDANT'S EXHIBIT 2075, WHAT CONSEQUENCE, IF ANY, WOULD

         21   THERE BE IF INTERNET EXPLORER WAS REMOVED FROM WINDOWS 98?

         22   A.  IF IT WAS PHYSICALLY REMOVED, THOSE COMPANIES' PRODUCTS

         23   WOULD NO LONGER WORK ON WINDOWS 98, OR EVEN IN WINDOWS,

         24   PERIOD, WHEREVER THEIR PRODUCT WAS TARGETED.

         25   Q.  ARE THERE ANY WEB BROWSERS LISTED ON DEFENDANT'S EXHIBIT
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          1   2075, MR. ALLCHIN?

          2   A.  YES.  THERE ARE A FEW.

          3   Q.  CAN YOU IDENTIFY ONE FOR ME, SIR?

          4   A.  YES.  LET ME JUST LOOK THROUGH THE LIST.

          5             15.  LET ME KEEP LOOKING.

          6             86.

          7   Q.  DIRECTING YOUR ATTENTION TO NUMBER 86, MR. ALLCHIN, IS

          8   THIS THE SAME SURF MONKEY THAT WAS DEMONSTRATED BY THE

          9   PEOPLE FROM BANDAI DIGITAL ENTERTAINMENT IN A PORTION OF

         10   YOUR DEMONSTRATION TAPE, SIR?

         11   A.  YES, IT WAS.

         12   Q.  AND IS THIS THE SAME SURF MONKEY THAT APPEARS AS THE

         13   FIRST SCREEN SHOT IN APPENDIX D TO YOUR WRITTEN DIRECT

         14   TESTIMONY, SIR?

         15   A.  I BELIEVE IT IS.

         16   Q.  AND LOOKING AT THAT SCREEN SHOT, DOWN THE RIGHT-HAND

         17   SIDE THERE ARE REFERENCES TO THINGS LIKE DISCOVERY ONLINE,

         18   SPORTS ILLUSTRATED KIDS.  WHO CONTROLS WHAT APPEARS ON THAT

         19   USER INTERFACE FOR SURF MONKEY?

         20   A.  BANDAI DOES.

         21   Q.  WHAT CONTROL DOES MICROSOFT EXERCISE OVER THE ABILITY OF

         22   BANDAI TO CUSTOMIZE THIS USER INTERFACE?

         23   A.  NONE.

         24   Q.  WHAT WOULD HAPPEN TO THE SURF MONKEY BROWSER,

         25   MR. ALLCHIN, IF INTERNET EXPLORER DID NOT APPEAR IN
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          1   WINDOWS 98?

          2   A.  IF IT WAS REMOVED, THIS WOULD NOT WORK.  THEIR PRODUCT

          3   WOULD NOT WORK.

          4   Q.  MR. ALLCHIN, MR. BOIES ASKED YOU ON CROSS-EXAMINATION

          5   QUESTIONS SUGGESTING THAT, AS TO END USERS, THERE WAS NO

          6   DIFFERENCE BETWEEN INSTALLING IE 4 ON WINDOWS 95 AND

          7   WINDOWS 98.  DO YOU RECALL THOSE QUESTIONS, SIR?

          8   A.  YES.

          9   Q.  IS THAT CORRECT?

         10   A.  NO.  JUST THE SINGLE INSTALL IS A HUGE, IN MY OPINION,

         11   CUSTOMER BENEFIT.  JUST THAT ONE ASPECT IS SIGNIFICANT IN

         12   THE WINDOWS 98 SYSTEM.  THERE ARE MANY OTHERS.

         13   Q.  IS THERE ANYPLACE IN YOUR WRITTEN DIRECT TESTIMONY,

         14   MR. ALLCHIN, THAT YOU COULD DIRECT THE COURT THAT WOULD LIST

         15   OTHER BENEFITS BESIDES A SINGLE INSTALL?

         16   A.  YES.  I TALKED ABOUT QUITE A FEW OF THEM, ALTHOUGH IT

         17   MAY NOT BE TOTALLY COMPLETE.  IN APPENDIX A -- AND THERE'S

         18   QUITE A LONG LIST.

         19   Q.  ARE YOU FAMILIAR, MR. ALLCHIN, WITH PROFESSOR MICHAEL

         20   DERTOUZOS AT THE MASSACHUSETTS INSTITUTE OF TECHNOLOGY?

         21   A.  I KNOW OF HIM BY REPUTATION.

         22   Q.  WHAT DO YOU KNOW OF HIM BY REPUTATION, SIR?

         23   A.  I DON'T KNOW HIS EXACT TITLE NOW, BUT HE IS A PROFESSOR

         24   AT M.I.T. -- PERHAPS DISTINGUISHED, I'M NOT SURE -- IN

         25   COMPUTER SCIENCE, I BELIEVE.
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          1   Q.  AT VARIOUS TIMES DURING THIS CASE, THE GOVERNMENT HAS

          2   SUGGESTED THAT PROFESSOR DERTOUZOS DISAGREES WITH

          3   MICROSOFT'S ASSERTION THAT WEB BROWSING FUNCTIONALITY SHOULD

          4   BE INTEGRATED IN OPERATING SYSTEMS.  DOES THAT COMPORT WITH

          5   YOUR UNDERSTANDING OF PROFESSOR DERTOUZOS' VIEWS,

          6   MR. ALLCHIN?

          7   A.  NO, IT DOES NOT.

          8   Q.  WHAT IS THE BASIS FOR YOUR STATEMENT THAT MY STATEMENT

          9   IS INCORRECT?

         10             MR. BOIES:  OBJECTION, YOUR HONOR.  ALTHOUGH WE'VE

         11   ALLOWED IN A LOT OF HEARSAY, THIS IS ONE OF THEIR WITNESSES,

         12   WHO IS ON THEIR WITNESS LIST, WHOSE DEPOSITION WAS TAKEN,

         13   WHO WAS ASKED THESE QUESTIONS.  AND NOW TO HAVE THIS WITNESS

         14   COME IN AND GIVE THE COURT HIS IMPRESSION OF WHAT THE

         15   WITNESS REALLY THINKS, APART FROM WHAT HE SAYS IN HIS

         16   DEPOSITION, I THINK IS OBJECTIONABLE.

         17             THE COURT:  IT'S PRESSING THE HEARSAY BUBBLE

         18   PRETTY UNCOMFORTABLY THERE.

         19             MR. HOLLEY:  I THINK I'M STANDING IN A GRAND

         20   TRADITION, YOUR HONOR, FROM MY COLLEAGUES ON THE OTHER SIDE

         21   OF THE AISLE, BUT I TAKE THE POINT.

         22             THE COURT:  IN THE CIRCUMSTANCES, I SUSTAIN THE

         23   OBJECTION.

         24             MR. HOLLEY:  OKAY.

         25             I THINK I KNOW THE ANSWER, YOUR HONOR, BUT COULD I
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          1   INQUIRE THROUGH THE COURT WHETHER MR. BOIES WOULD OBJECT IF

          2   I OFFERED, AS DEFENDANT'S EXHIBIT 2343, DR. DERTOUZOS'

          3   REPORT DATED SEPTEMBER 5, 1998?

          4             MR. BOIES:  YES, YOUR HONOR.  WE THINK THE

          5   DEPOSITION IS WHAT IS APPROPRIATE.  THAT WAS WHAT WAS

          6   CROSS-EXAMINED.  MR. DERTOUZOS WAS ON THEIR WITNESS LIST,

          7   AND THEY CHOSE NOT TO PUT HIM ON AFTER HIS DEPOSITION WAS

          8   TAKEN.

          9             MR. HOLLEY:  I JUST NOTE, YOUR HONOR, THAT THE

         10   GOVERNMENT HAS SOUGHT TO CREATE THE IMPLICATION THAT WE'RE

         11   RUNNING FROM DR. DERTOUZOS.  I FIND IT SLIGHTLY AMUSING THAT

         12   WHEN I TRY TO PUT HIS VIEWS BEFORE THE COURT, I AM TOLD THAT

         13   I SHOULDN'T, BUT I'LL MOVE ON.

         14   BY MR. HOLLEY:

         15   Q.  MR. ALLCHIN, ARE YOU FAMILIAR WITH THE DESIGN OF THE NEW

         16   HELP SYSTEM IN WINDOWS 98?

         17   A.  GENERALLY, YES.

         18   Q.  DOES THAT NEW HELP SYSTEM PROVIDE ANY BENEFITS TO

         19   END USERS?

         20   A.  MANY.  THE ABILITY TO HAVE RICHER VIEWS.  THE ABILITY TO

         21   CONNECT INTO THE INTERNET AND GET ADDITIONAL INFORMATION

         22   BEYOND WHAT IS CURRENTLY AVAILABLE ON THE LOCAL MACHINE.

         23   THERE ARE MANY ADVANTAGES OF THAT.

         24   Q.  WHAT, IF ANYTHING, MR. ALLCHIN, WOULD HAPPEN TO THE HELP

         25   SYSTEM IN WINDOWS 98 IF INTERNET EXPLORER WAS REMOVED FROM
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          1   THE OPERATING SYSTEM?

          2             THE COURT:  ALL OF THIS YOU COVERED YESTERDAY.

          3             MR. HOLLEY:  DID I?

          4             THE COURT:  YES.

          5             MR. HOLLEY:  SORRY, YOUR HONOR.

          6             THE COURT:  I WILL LET HIM ANSWER IT AGAIN, BUT I

          7   JUST WANT TO ASK YOU TO BE ALERT TO WHAT YOU MAY ALREADY

          8   HAVE TOUCHED ON.

          9             MR. HOLLEY:  I APOLOGIZE, YOUR HONOR.  I WILL

         10   TRY --

         11             MR. BOIES:  AND IT'S ALSO OUTSIDE THE SCOPE OF

         12   CROSS, ALTHOUGH I'M NOT OBJECTING ON THAT GROUND IF THE

         13   COURT FINDS IT USEFUL.

         14             MR. HOLLEY:  WELL, THERE IS NO POINT OF DEBATING

         15   THAT, YOUR HONOR.  I DON'T THINK IT IS OUTSIDE THE SCOPE OF

         16   THE CROSS AND I WILL TRY TO MOVE IT ALONG.

         17   BY MR. HOLLEY:

         18   Q.  MR. ALLCHIN, WITH REGARD TO THE WINDOWS UPDATE FEATURE,

         19   WHICH WE'VE HAD A LOT OF DISCUSSION ABOUT, CAN YOU EXPLAIN

         20   TO THE COURT, BECAUSE I'M NOT SURE IT'S CLEAR IN THE RECORD,

         21   WHAT THE PURPOSE OF THE WINDOWS UPDATE FEATURE IS?

         22   A.  YES.  ONE OF THE THINGS THAT MICROSOFT HAS BEEN DOING

         23   FOR SOME TIME -- AND I THINK IT BEARS DIRECTLY ON THIS

         24   CASE -- IS PROVIDING UPDATES TO CONSUMERS IN A VARIETY OF

         25   DIFFERENT MEANS.
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          1             AND WHAT WE HAVE NOTICED IS THAT, ALTHOUGH WE HAVE

          2   MADE MANY, MANY MODULES AVAILABLE ON OUR INTERNET, IT HASN'T

          3   BEEN COORDINATED AND EASY FOR -- WE HAVEN'T MADE IT EASY TO

          4   UPDATE A CONSUMER'S OPERATING SYSTEM.

          5             AND SO WHEN WE'RE TALKING ABOUT A BUG THAT NEEDS

          6   TO BE CORRECTED DEALING WITH SECURITY OR SOME OTHER URGENT

          7   ASPECT, OR WHETHER IT'S NEW FEATURES IN AREAS OF ONLINE

          8   COMMUNICATIONS, LIKE CHATTING, OR WHETHER IT'S A NEW

          9   CAPABILITY THAT WE WANT TO ASK USERS IF THEY WANT TO TEST OR

         10   WHATEVER, THIS CAPABILITY LETS A USER VERY EASILY DETERMINE

         11   FROM A HUGE CHECK LIST OF SOFTWARE THAT WE HAD BEEN MAKING

         12   AVAILABLE ANYWAY, AND SELECT THOSE AND DOWNLOAD THOSE AND

         13   UPDATE THEIR SYSTEM.

         14             I THINK ONE OF THE THINGS THAT HASN'T BEEN CLEAR

         15   IS THAT WE MAKE A LOT OF SOFTWARE AVAILABLE ONLINE FOR THE

         16   CURRENT INSTALL BASE.  AND THIS IS JUST AN EASY MECHANISM

         17   FOR CONSUMERS TO HAVE A BETTER EXPERIENCE AND TO QUICKLY

         18   CORRECT PROBLEMS THAT THEY MAY HAVE ON THEIR SYSTEM SO THAT

         19   IT'S JUST A BETTER EXPERIENCE FOR THEM.

         20   Q.  MR. ALLCHIN, ON TO A NEW TOPIC.  MR. BOIES ASKED YOU ON

         21   CROSS-EXAMINATION QUESTIONS SUGGESTING THAT THE SOLE, OR AT

         22   LEAST PRINCIPAL MOTIVATION FOR INCLUDING INTERNET EXPLORER

         23   IN WINDOWS WAS NETSCAPE.  DO YOU RECALL THOSE QUESTIONS?

         24   A.  YES.

         25   Q.  IS MICROSOFT THE ONLY VENDOR OF OPERATING-SYSTEM
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          1   SOFTWARE THAT HAS INTERNET SUPPORT IN ITS PRODUCTS?

          2   A.  NO.  I PERSONALLY BELIEVE THAT ALL WHAT I WOULD CALL

          3   MODERN OPERATING SYSTEMS HAVE INTERNET SUPPORT.  MANY PIECES

          4   OF MIDDLEWARE HAVE MIDDLE INTERNET SUPPORT AS WELL.

          5   Q.  AND WHEN YOU SAY "INTERNET SUPPORT," SIR, ARE YOU JUST

          6   REFERRING TO THINGS LIKE TCP/IP?

          7   A.  NO, I'M TALKING ABOUT SUPPORT OF WEB BROWSING.  I'M

          8   TALKING ABOUT SUPPORT FOR WEB APPLICATIONS.  I'M TALKING

          9   ABOUT THE CAPABILITY FOR DOWNLOADING COMPONENTS AND RUNNING

         10   THEM WITH SCRIPTS.  I'M TALKING ABOUT A WHOLE RANGE OF

         11   CAPABILITIES.  IT'S SOMETHING THAT EVERY VENDOR WHO WANTS TO

         12   BE COMPETITIVE NEEDS INTERNET TECHNOLOGIES IN THEIR

         13   PRODUCTS.

         14             AND IF THEY ARE IN THE OPERATING SYSTEM PLATFORM

         15   AREA, THEN THEY ABSOLUTELY HAVE TO HAVE IT TO BE

         16   COMPETITIVE.

         17   Q.  NOW, DR. TEVANIAN, THE CHIEF TECHNICAL OFFICER OF APPLE

         18   COMPUTER, TESTIFIED IN THIS CASE THAT, BASED ON CONSUMER

         19   TESTING THAT APPLE HAD CONDUCTED, APPLE HAD CONCLUDED THAT

         20   IT WAS BAD FOR CONSUMERS TO INTEGRATE WEB-BROWSING

         21   FUNCTIONALITY INTO THE MACINTOSH OPERATING SYSTEM.  ARE YOU

         22   FAMILIAR WITH THAT TESTIMONY, MR. ALLCHIN?

         23   A.  I AM.

         24   Q.  IS THAT CONSISTENT WITH YOUR EXPERIENCE AS THE EXECUTIVE

         25   AT MICROSOFT RESPONSIBLE FOR WINDOWS?
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          1   A.  NO.  IT'S NOT.

          2   Q.  IN WHAT WAY IS IT INCONSISTENT, SIR, WITH YOUR OWN

          3   EXPERIENCE?

          4   A.  I BELIEVE THAT OUR VIEWS EARLY ON IN THE '94/'95

          5   TIMEFRAME THAT UNIFICATION WAS INEVITABLE IS EXACTLY WHAT I

          6   HEAR CUSTOMERS SAY, AND ESPECIALLY IF YOU GO AND SHOW THEM

          7   THAT.  IT'S VERY HARD TO DESCRIBE UNIFICATION.  I MEAN, WHAT

          8   DOES THAT MEAN?

          9             SO WHEN YOU SAY THAT YOU CAN GO AND LOOK AT

         10   INFORMATION ON THE INTERNET, OR YOU CAN GO AND LOOK AT

         11   INFORMATION ON YOUR LOCAL DISK, AND YOU CAN GO AND LOOK AT

         12   INFORMATION FOR DEALING WITH HELP OR SUPPORT INFORMATION,

         13   AND YOU CAN SEE THAT WITH A COMMON MEANS OF MOVING BACK AND

         14   FORWARD IN ONE MODEL, I THINK IT'S VERY, VERY COMPELLING TO

         15   THEM.  AND -- PERIOD.

         16             MR. HOLLEY:  I'D LIKE TO MARK AS DEFENDANT'S

         17   EXHIBIT -- OR OFFER AS DEFENDANT'S EXHIBIT 2344, A REPORT TO

         18   THE SECURITIES AND EXCHANGE COMMISSION FILED BY APPLE

         19   COMPUTER, INC. ON DECEMBER 21, 1998, AFTER DR. TEVANIAN

         20   TESTIFIED IN THIS CASE.

         21             MR. BOIES:  YOUR HONOR, CAN WE APPROACH THE BENCH?

         22             THE COURT:  I THINK YOU HAD BETTER.

         23             (AT THE BENCH)

         24             MR. BOIES:  YOUR HONOR, I WANT TO DO WHATEVER IS

         25   HELPFUL TO THE COURT.  THIS IS -- AND A LOT OF THE OTHER

                                                                              36

          1   QUESTIONS WHERE HE READS A PORTION OR CHARACTERIZES A

          2   PORTION OF OUR DIRECT TESTIMONY AND ASKS THE WITNESS TO

          3   COMMENT ON IT IS NOT REALLY RELATED TO MY CROSS OF THIS

          4   WITNESS.  IT IS MORE IN THE NATURE OF THEIR REBUTTAL CASE.

          5   I'D LIKE TO HAVE THE EVIDENCE PRESENTED IN WHATEVER WAY THE

          6   COURT WANTS TO HAVE IT PRESENTED.

          7             THE COURT:  WELL, ONE WAY OR ANOTHER, IT'S GOING

          8   TO COME IN.

          9             MR. BOIES:  IT'S GOING TO COME IN.  AND IF THEY

         10   WANT TO DO THEIR REBUTTAL CASE NOW -- MY ONLY PROBLEM IS

         11   THAT WHAT THAT DOES IS, IN FACT, GIVE THEM 12 REBUTTAL

         12   WITNESSES OR 15 REBUTTAL WITNESSES.  AND I THINK THAT WHEN

         13   THE COURT ORIGINALLY GAVE US EACH THE SAME NUMBER OF

         14   REBUTTAL WITNESSES, WHICH WAS A LITTLE UNUSUAL, PART OF WHAT

         15   THE COURT CONTEMPLATED IS THAT THE REBUTTAL WOULD BE DONE IN

         16   THE REBUTTAL CASE.

         17             I THINK THAT THEY HAVE, IN EFFECT, THE USE OF ALL

         18   12 OF THEIR WITNESSES AS REBUTTAL WITNESSES.  UNLESS THERE

         19   IS SOME ADJUSTMENT OF THE RATIO OF REBUTTAL WITNESSES --

         20             THE COURT:  AGAIN, I'M GOING TO BE FLEXIBLE WHEN

         21   IT COMES TO REBUTTAL IN ANY EVENT.  BUT WHAT IS IT YOU'RE

         22   GOING TO GO TO IN THIS 10-K?

         23             MR. HOLLEY:  YOUR HONOR, ON THE SECOND PAGE, UNDER

         24   THE HEADING "INTERNET INTEGRATION" HE MAKES THE STATEMENT

         25   THAT -- THE COMPANY MAKES THE STATEMENT THAT THEIR STRATEGY
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          1   IS SEAMLESS INTEGRATION WITH AND ACCESS TO THE INTERNET.

          2             THE COURT:  THIS IS TRULY REBUTTAL OR IMPEACHMENT

          3   EVIDENCE FOR THE APPLE WITNESS.

          4             MR. HOLLEY:  IT WAS CREATED AFTER DR. TEVANIAN

          5   LEFT THE STAND.  YOUR HONOR, I TAKE MR. BOIES' POINT,

          6   ALTHOUGH IT SEEMS TO ME IT'S A TWO-MINUTE INTERCHANGE.

          7             THE COURT:  I'D JUST MAKE A NOTE TO PUT IT IN

          8   DURING YOUR REBUTTAL CASE.

          9             MR. HOLLEY:  YES, YOUR HONOR.  OKAY.

         10             THE COURT:  THE OBJECTION IS SUSTAINED WITHOUT

         11   PREJUDICE.

         12             WHERE IS THE DATE ON THIS THING?  YOU SAY IT WAS

         13   AFTER TEVANIAN'S TESTIMONY.

         14             MR. HOLLEY:  IT'S FOR THE -- I COULD FIND IT, YOUR

         15   HONOR, BUT IT WAS FOR THE QUARTER ENDED SEPTEMBER 25, BUT IT

         16   WAS ACTUALLY FILED IN LATE DECEMBER.  THESE THINGS ARE SO

         17   HARD TO FIND, BUT IT IS ACTUALLY DATED DECEMBER 21ST BECAUSE

         18   I'VE SEEN THE DATE.  I JUST HAVE TO FIGURE OUT WHERE IT IS

         19   IN THERE.

         20             THE COURT:  WELL, THE OBJECTION IS PROVISIONALLY

         21   SUSTAINED.

         22             MR. HOLLEY:  OKAY.  THANK YOU, YOUR HONOR.

         23             THE COURT:  ALL RIGHT.

         24             (IN OPEN COURT.)

         25   BY MR. HOLLEY:
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          1   Q.  MR. ALLCHIN, ARE YOU FAMILIAR WITH A SUN PRODUCT CALLED

          2   SOLARIS 2.6.

          3   A.  GENERALLY.

          4   Q.  CAN YOU TELL ME WHAT IT IS, SIR?

          5   A.  IT IS AN OPERATING-SYSTEM PRODUCT.  I THINK THEY HAVE A

          6   DESKTOP AND SERVER VERSION OF IT.  IT ALSO RUNS ON SEVERAL

          7   DIFFERENT HARDWARE PLATFORMS, THE INTEL SYSTEM AND THE SUN

          8   MICROSYSTEM SPARC SYSTEM.  IT MAY RUN ON OTHERS.

          9             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S

         10   EXHIBIT 2345 AN INTERNAL SUN MICROSYSTEMS MEMORANDUM DATED

         11   JUNE 15TH, 1995, SUBJECT:  INTEGRATING NETSCAPE INTO CDE.

         12             MR. BOIES:  YOUR HONOR, I AM GOING TO OBJECT ON

         13   LACK-OF-FOUNDATION GROUNDS.  I BELIEVE THIS IS A SUN

         14   DOCUMENT.  I BELIEVE THAT THERE WAS DEPOSITION TESTIMONY

         15   CONCERNING THIS DOCUMENT.  I DON'T HAVE THAT DEPOSITION

         16   TESTIMONY AVAILABLE, BUT I DO NOT BELIEVE THAT THAT

         17   DEPOSITION TESTIMONY INDICATES THAT THIS WAS AN ACTION THAT

         18   WAS TAKEN BY SUN.

         19             MR. HOLLEY:  YOUR HONOR, DURING THE REDIRECT

         20   EXAMINATION OF JAMES BARKSDALE, MR. BOIES PUT IN FRONT OF

         21   HIM HANDWRITTEN NOTES OF THE C.F.O. OF APPLE THAT

         22   MR. BARKSDALE HAD NEVER SEEN, THE HANDWRITING OF WHICH HE

         23   DID NOT RECOGNIZE, THAT WERE UNDATED.  AND THEN HE ASKED HIM

         24   WHETHER THOSE HANDWRITTEN NOTES WERE CONSISTENT WITH HIS

         25   TESTIMONY.
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          1             IF THAT IS PERMISSIBLE, YOUR HONOR, THEN CLEARLY

          2   IT IS PERMISSIBLE TO SAY TO MR. ALLCHIN, "IS THIS INTERNAL

          3   DISCUSSION OF THE INTEGRATION OF WEB BROWSING INTO AN

          4   OPERATING SYSTEM CONSISTENT WITH YOUR TESTIMONY"?  I DON'T

          5   SEE THE FOUNDATIONAL OBJECTION.

          6             THE COURT:  WELL, THE PROBLEM IS THAT I DON'T KNOW

          7   WHAT'S COMING HERE.  THIS IS AN INTRA-SUN E-MAIL DATED JUNE

          8   OF 1995?

          9             MR. HOLLEY:  THAT IS CORRECT, YOUR HONOR.

         10             THE COURT:  AND I TAKE IT THAT THE GENERAL PURPORT

         11   IS THAT THEY ARE DISCUSSING THE MERITS OF INTEGRATION OF A

         12   WEB BROWSER WITH THEIR SOLARIS SYSTEM; IS THAT CORRECT?

         13             MR. HOLLEY:  THAT IS CORRECT, YOUR HONOR.

         14             THE COURT:  ALL RIGHT.  NOW, WHAT IS IT YOU'RE

         15   GOING TO ASK MR. ALLCHIN?

         16             MR. HOLLEY:  WHAT I INTENDED TO DO, YOUR HONOR,

         17   WAS TO DIRECT MR. ALLCHIN'S ATTENTION TO THE SECTION ON THE

         18   SECOND PAGE ENTITLED "BUSINESS OPPORTUNITY/EXPOSURE," AND

         19   ASK HIM HOW, IF AT ALL, THAT RELATED TO HIS TESTIMONY ABOUT

         20   THE BENEFITS OF INTEGRATING WEB BROWSING FUNCTIONALITY INTO

         21   OPERATING SYSTEMS.

         22             THE COURT:  I AM NOT SURE THAT THE QUESTION IS

         23   WHAT I WOULD THINK WOULD BE THE APPROPRIATE USE TO BE MADE

         24   OF IT.  WOULD YOU BE ASKING HIM:  "IS THIS WHAT YOU

         25   UNDERSTAND YOUR COMPETITION IS DOING"?
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          1             MR. HOLLEY:  THAT WOULD BE THE -- THAT'S THE GIST

          2   OF IT, YOUR HONOR.  IT'S SIMILAR TO MR. BOIES SHOWING

          3   MR. BARKSDALE INTERNAL MICROSOFT DOCUMENTS HE'S NEVER SEEN

          4   BEFORE AND ASKING HIM:  "IS THIS CONSISTENT WITH YOUR

          5   UNDERSTANDING"?

          6             THE COURT:  WELL, ON THE UNDERSTANDING THAT YOU'RE

          7   GOING TO ASK A QUESTION THAT I SUGGESTED WOULD BE THE

          8   QUESTION TO WHICH I WOULD LIKE TO HEAR THE ANSWER --

          9             MR. HOLLEY:  I CERTAINLY WILL, YOUR HONOR.

         10             THE COURT:  -- I AM GOING TO ADMIT 2345.  THE

         11   OBJECTION IS OVERRULED.

         12                                   (WHEREUPON, DEFENDANT'S

         13                                   EXHIBIT NUMBER 2345 WAS

         14                                   RECEIVED IN EVIDENCE.)

         15   BY MR. HOLLEY:

         16   Q.  MR. ALLCHIN, DIRECTING YOUR ATTENTION TO THE SECOND PAGE

         17   OF WHAT HAS NOW BEEN ADMITTED INTO EVIDENCE AS DEFENDANT'S

         18   EXHIBIT 2345, AND, IN PARTICULAR, TO THE SECTION ENTITLED

         19   "BUSINESS OPPORTUNITY/EXPOSURE," HOW, IF AT ALL, DOES THIS

         20   RELATE TO YOUR UNDERSTANDING OF WHAT OTHER VENDORS OF

         21   OPERATING-SYSTEM SOFTWARE HAVE DONE RELATION TO WEB-BROWSING

         22   SOFTWARE, SIR?

         23   A.  I BELIEVE THIS DEMONSTRATES THE CONCERN, EVEN BACK IN

         24   THIS TIMEFRAME, WHICH WAS JUNE 15TH, 1995, THAT CERTAINLY

         25   SOME PEOPLE WITHIN SUN WERE VERY AWARE OF THE IMPORTANCE --
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          1   THIS COMMENT, "CUSTOMERS WILL EXPECT THE SOLARIS DESKTOP TO

          2   INCLUDE TOOLS TO ACCESS THE WEB BY DEFAULT."

          3             AND THEY TALK ABOUT THE WEB BROWSERS ARE BECOMING

          4   THE MOST HIGHLY USED APPLICATIONS ON THE DESKTOP.  SO IT

          5   DIRECTLY RELATES TO THE FEELING THAT WE HAD AT THAT TIME.

          6   AND THE OTHER POINTS ON HERE IS EXACTLY WHAT WE BELIEVED

          7   COMPANIES WOULD BE DOING AND, IN FACT, HAVE DONE.

          8             THE COURT:  DO WE KNOW WHO THESE PEOPLE ARE WHO

          9   ARE PRIVY TO THE E-MAIL?

         10             MR. HOLLEY:  IT'S TO AN ALIAS AT SUN ENTITLED

         11   "ONE-PAGER@SUN.COM," YOUR HONOR.  AND WITHOUT REFERENCE TO

         12   SOME OTHER DOCUMENT, I DO NOT KNOW WHO'S ON THAT ALIAS, YOUR

         13   HONOR.

         14             THE COURT:  ALL RIGHT.

         15   BY MR. HOLLEY:

         16   Q.  THE FINAL SUBJECT, MR. ALLCHIN.  MR. BOIES ASKED YOU ON

         17   CROSS-EXAMINATION ABOUT A DOCUMENT THAT YOU SAID YOU HAD

         18   BEEN DEPOSED ON SEVERAL TIMES IN WHICH THE WORD "LEVERAGE"

         19   APPEARS.  DO YOU RECALL THAT?

         20   A.  I DO.

         21   Q.  AS YOU USED THE TERM "LEVERAGE," DID THE INCLUSION OF

         22   INTERNET EXPLORER 1 IN WINDOWS 95 CONSTITUTE LEVERAGE?

         23   A.  I DON'T UNDERSTAND THE QUESTION.

         24   Q.  WELL, YOU SAID -- YESTERDAY THE COURT ASKED YOU A

         25   QUESTION ABOUT YOUR USE OF THE WORD "LEVERAGE."  DO YOU

                                                                              42

          1   RECALL THAT, SIR?

          2   A.  YES.  I WAS EXPLAINING "UTILIZE" AND "TAKE ADVANTAGE

          3   OF" -- A SET OF TERMS LIKE THAT.

          4   Q.  DID MICROSOFT'S INCLUSION OF INTERNET EXPLORER 1 IN

          5   WINDOWS 95 CONSTITUTE, AS YOU USED THE TERM, THE LEVERAGING

          6   OF WINDOWS TO ADVANTAGE INTERNET EXPLORER?

          7   A.  TO ADVANTAGE INTERNET EXPLORER?  THAT'S NOT HOW WE WERE

          8   THINKING ABOUT IT.

          9   Q.  HOW, IF AT ALL, MR. ALLCHIN, DID THE INCLUSION OF

         10   INTERNET EXPLORER 1 AFFECT THE USAGE RATE OR THE USAGE OF

         11   INTERNET EXPLORER 1?

         12   A.  INTERNET EXPLORER 1 AND INTERNET EXPLORER 2 DID NOT DO

         13   VERY WELL IN TERMS OF USAGE.  CUSTOMERS DIDN'T LIKE IT, SO

         14   THEY DIDN'T USE IT.  AND IT WASN'T UNTIL IE 3, WHERE WE HAD

         15   A BETTER PRODUCT AND HAD SOME UNIQUENESS -- TRULY UNIQUENESS

         16   ABOUT COMPONENTIZATION, DID WE START TO REALLY PICK UP IN

         17   USAGE.

         18   Q.  DOES MICROSOFT INCLUDE AN ICON FOR THE MICROSOFT NETWORK

         19   ON THE WINDOWS DESKTOP?

         20   A.  YES, WE DO.

         21   Q.  AND DOES MICROSOFT INCLUDE AN AOL ICON ON THE WINDOWS

         22   DESKTOP?

         23   A.  NO.  IT'S IN A FOLDER ON THE DESKTOP.

         24   Q.  HOW, IF AT ALL, MR. ALLCHIN, HAS THE ARGUABLY LESSER

         25   PROMINENCE OF THE AOL ICON VIS-A-VIS THE MSN ICON AFFECTED
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          1   AOL'S ABILITY TO ATTRACT NEW SUBSCRIBERS?

          2   A.  I DON'T KNOW THE EXACT NUMBERS, BUT AOL OBVIOUSLY HAS A

          3   HUGE SUBSCRIBER BASE.  WHEN I LAST LOOKED -- AND THIS IS

          4   SOME TIME AGO -- BUT IT WAS LIKE 14 MILLION-PLUS.  AND MSN

          5   HAD SOMETHING LIKE -- WELL, LESS THAN 2 MILLION, CERTAINLY.

          6   I DON'T KNOW THE EXACT NUMBER.

          7             MR. HOLLEY:  YOUR HONOR, I HAVE NO FURTHER

          8   QUESTIONS.

          9             THE COURT:  ALL RIGHT.  WE WILL TAKE A BRIEF

         10   MID-MORNING RECESS.

         11             (A RECESS WAS TAKEN.)

         12             (AFTER RECESS.)

         13             THE COURT:  MR. BOIES.

         14             MR. BOIES:  THANK YOU, YOUR HONOR.

         15                          RECROSS EXAMINATION

         16   BY MR. BOIES:

         17   Q.  GOOD MORNING, MR. ALLCHIN.

         18   A.  GOOD MORNING.

         19   Q.  I'D LIKE TO BEGIN WITH DEFENDANT'S EXHIBIT 2345, WHICH

         20   WAS THE LAST DOCUMENT I THINK MR. HOLLEY DEALT WITH IN HIS

         21   REDIRECT EXAMINATION.

         22             MAYBE WE CAN PUT THAT BACK UP ON THE SCREEN.  AND

         23   I'D LIKE TO DIRECT YOUR ATTENTION TO THE SAME PAGE THAT

         24   MR. HOLLEY DID.  IT IS, I THINK, ON THE PAGE THAT ENDS "126"

         25   AT THE BOTTOM.  AND THIS IS THE PAGE THAT YOU LOOKED AT WITH
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          1   MR. HOLLEY.  DO YOU RECALL THAT?

          2   A.  YES.

          3   Q.  AND THE FIRST SENTENCE SAYS, "WEB BROWSERS ARE BECOMING

          4   (IF NOT ALREADY) THE MOST HIGHLY USED APPLICATIONS ON THE

          5   DESKTOP."

          6             DO YOU SEE THAT?

          7   A.  I DO.

          8   Q.  AND DO YOU AGREE WITH THAT STATEMENT, SIR?

          9   A.  I AGREE THAT THEY ARE BECOMING WIDELY USED, AND THERE

         10   ARE MULTIPLE DIFFERENT WAYS THAT YOU CAN APPROACH IT.  AND,

         11   IN THIS PARTICULAR CASE, THEY ARE TALKING ABOUT IT AS TAKING

         12   A -- I THINK THEY ARE TALKING ABOUT TAKING NETSCAPE

         13   UNCHANGED AND JUST INCLUDING IT.

         14             SO AT THAT PERIOD OF TIME, I THINK, YES, THEY WERE

         15   THINKING ABOUT IT AS AN APPLICATION.  THIS IS MY OPINION.

         16   Q.  AND THE FIRST SENTENCE OF THE NEXT PARAGRAPH SORT OF

         17   SAYS WHAT YOU'RE SAYING.  "SUNSOFT HAS ANNOUNCED THAT IT

         18   WILL INTEGRATE THE NETSCAPE NAVIGATOR INTO ITS SOLARIS

         19   PLATFORMS."

         20             DO YOU SEE THAT?

         21   A.  I DO.

         22   Q.  AND DO YOU UNDERSTAND THAT WHAT THEY ARE SAYING HERE IS

         23   THAT EVEN THOUGH THE WEB BROWSER IS BEING TAKEN UNCHANGED

         24   FROM NETSCAPE AND IS AN APPLICATION, THEY ARE GOING TO

         25   INTEGRATE IT INTO THE SOLARIS PLATFORM?

                                                                              45

          1   A.  I AM SORRY.  WAS THAT A QUESTION?

          2   Q.  YES, SIR.  IS THAT WHAT YOU UNDERSTAND THEY ARE SAYING?

          3   A.  YES, I DO.

          4   Q.  OKAY.  NOW, DO YOU KNOW WHETHER SUN MAKES ITS SOLARIS

          5   2.6 SYSTEM, THAT YOU REFERRED TO, AVAILABLE WITHOUT A

          6   BROWSER, IF THAT'S WHAT A CUSTOMER WANTS?

          7   A.  I DON'T KNOW.

          8   Q.  YOU TESTIFIED THAT MICROSOFT WAS NOT THE ONLY OS VENDOR

          9   THAT INCLUDED BROWSERS.  DO YOU RECALL THAT?

         10   A.  YES.

         11   Q.  IS MICROSOFT THE ONLY OS VENDOR THAT PREVENTS CUSTOMERS

         12   FROM REMOVING THE BROWSER, IF THE CUSTOMER WANTS TO?

         13   A.  JUST A POINT OF CLARIFICATION.  ARE WE TALKING ABOUT

         14   THIS ANYMORE, OR ARE YOU ON A DIFFERENT TOPIC?

         15   Q.  I AM ON A RELATED TOPIC, BUT YOU CAN SET THAT ASIDE?

         16   A.  OKAY.  AND THE QUESTION WAS DO I KNOW OF ANY

         17   COMPANY THAT -- WELL, WE HAVE DONE SOMETHING VERY INNOVATIVE

         18   BY HAVING THE SYSTEM USE IT, AND SO AS I SIT HERE TODAY, I

         19   DON'T KNOW OF ANY.  HOWEVER, AS I JUST SHOWED OR WE JUST

         20   DISCUSSED -- AND MAYBE WILL DISCUSS IT MORE -- THE BE OS

         21   ALLOWS YOU TO DELETE PARTS OF THE SYSTEM AND CERTAIN OTHER

         22   PARTS OF IT BREAK THEN.  SO BE MIGHT BE AN EXAMPLE THAT

         23   WOULD FIT INTO THAT.

         24   Q.  WOULD FIT INTO WHAT, SIR?

         25   A.  I THINK THE REAL QUESTION --
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          1   Q.  DO YOU UNDERSTAND THE QUESTION I AM ASKING?

          2   A.  MAYBE NOT.

          3   Q.  YOU TOLD MR. HOLLEY THAT MICROSOFT WAS NOT THE ONLY OS

          4   VENDOR THAT INCLUDED A BROWSER.  DO YOU RECALL THAT?

          5   A.  I DO.

          6   Q.  MY QUESTION IS A SLIGHTLY DIFFERENT QUESTION.  IS

          7   MICROSOFT, TO YOUR KNOWLEDGE, THE ONLY OS VENDOR THAT

          8   PREVENTS CUSTOMERS FROM REMOVING THE BROWSER, IF THE

          9   CUSTOMER WANTS TO?

         10             MR. HOLLEY:  OBJECTION, YOUR HONOR.  ASKED AND

         11   ANSWERED, AND MR. BOIES CUT THE WITNESS OFF AS HE WAS TRYING

         12   TO ANSWER THE QUESTION.

         13             THE COURT:  OVERRULED.

         14             THE WITNESS:  DOES THAT MEAN I CAN ANSWER?

         15             MR. HOLLEY:  YES, SIR.

         16             THE COURT:  THAT MEANS YOU CAN ANSWER.

         17             THE WITNESS:  OKAY.  I DON'T KNOW -- IT DEPENDS ON

         18   WHAT YOU MEAN BY "REMOVE."  DOES THE SYSTEM HAVE TO OPERATE

         19   TOTALLY WITH ALL THE FEATURES THE WAY IT WAS DESIGNED?  IF

         20   THE ANSWER IS "YES," THEN I THINK BE FITS INTO THAT

         21   CATEGORY.  IF THE ANSWER IS THAT YOU CAN ARBITRARILY DELETE

         22   FILES, WELL, YOU KNOW, YOU CAN DO THAT IN WINDOWS 98.  IT

         23   MAY NOT WORK, BUT YOU CAN ARBITRARILY DO IT.

         24   BY MR. BOIES:

         25   Q.  WELL, SIR, YOU CAN'T ARBITRARILY OR NONARBITRARILY TAKE
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          1   OUT THE BROWSER FROM WINDOWS 98, CAN YOU, BECAUSE YOU HAVE

          2   TOLD ME YOU DON'T EVEN KNOW WHAT FILES THE BROWSER IS IN,

          3   CORRECT?

          4   A.  THAT IS RIGHT.

          5   A.  YOU COULD --

          6   Q.  I AM SORRY.  IF YOU HAVE GOT SOMETHING TO SAY, GO AHEAD

          7   AND SAY IT.

          8   A.  I AM JUST SAYING YOU COULD DELETE OTHER FILES.

          9   Q.  YES, YOU COULD DELETE OTHER FILES, BUT WHAT I AM NOW

         10   TALKING ABOUT IS THE BROWSER.  DO YOU UNDERSTAND THAT?

         11   A.  I DO.

         12   Q.  OKAY.  NOW, FOCUSING ON THE BROWSER -- AND, OBVIOUSLY,

         13   IF YOU DELETE THE BROWSER FROM AN OPERATING SYSTEM, THE

         14   OPERATING SYSTEM IS NOT GOING TO DO EVERYTHING THAT IT WOULD

         15   HAVE DONE WITH THE BROWSER, CORRECT?

         16   A.  IT STANDS TO REASON.

         17   Q.  RIGHT.  NOW LET'S LEAVE ASIDE WHETHER YOU THINK IT'S

         18   DESIRABLE OR NOT FOR A CUSTOMER TO DELETE THE BROWSER.

         19   EVERY OTHER OPERATING-SYSTEM VENDOR, EXCEPT MICROSOFT,

         20   PERMITS A CUSTOMER WHO WANTS -- FOR GOOD REASONS OR BAD --

         21   TO DELETE THE BROWSER, TO DO SO, CORRECT, SIR?

         22   A.  I DON'T KNOW, AGAIN, WHETHER I WOULD QUITE AGREE BECAUSE

         23   OF THE BE SITUATION.  YOU CAN OBVIOUSLY GO IN AND DELETE

         24   THAT FILE.  THAT YOU CAN DO.  SO I GUESS I AM HAVING TROUBLE

         25   ANSWERING.
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          1   Q.  ALL RIGHT.  LET'S TRY TO DO IT THIS WAY.  EXCEPT FOR

          2   BE -- AND THEN I WILL EXAMINE YOU IN DETAIL ABOUT BE --

          3   A.  OKAY.

          4   Q.  -- WOULD YOU AGREE THAT EVERY OTHER OPERATING-SYSTEM

          5   VENDOR, EXCEPT MICROSOFT, PERMITS A CUSTOMER WHO WANTS TO,

          6   TO REMOVE THE BROWSER THAT COMES WITH THE OPERATING SYSTEM?

          7   A.  YES.  AND LET ME -- TO MY KNOWLEDGE, BUT I WANT TO ADD A

          8   FEW COMMENTS TO THAT, WHICH IS THAT WE THINK WE HAVE DONE

          9   SOMETHING VERY INNOVATIVE.  WE HAVE TAKEN A RISK.  IT IS

         10   POSSIBLE THAT CUSTOMERS -- YOU CAN'T PLEASE ALL CUSTOMERS,

         11   AND IT'S POSSIBLE THAT WE WON'T PLEASE THEM ALL.

         12             MY JOB AT MICROSOFT IS TO TRY TO BALANCE ALL THE

         13   INPUT I GET FROM THE OEM'S AND ALL THE INPUT I GET FROM

         14   CUSTOMERS AND TO TRY TO MAKE A VIEW OF THE FUTURE OF

         15   TECHNOLOGY AND DECIDE WHAT IT IS THAT WE SHOULD DO WITH OUR

         16   PRODUCTS.  AND MY VIEW IS THAT WE HAVE DONE SOMETHING AHEAD

         17   OF THE OTHER PEOPLE.  I THINK IT HAS BEEN INNOVATIVE, AND I

         18   STAND BY THAT.

         19   Q.  HAVE YOU FINISHED YOUR STATEMENT?

         20   A.  YES, SIR.

         21   Q.  NOW, LET'S TURN TO BE.

         22   A.  OKAY.

         23   Q.  MR. HOLLEY STARTED ASKING YOU, AND THEN WITHDREW THE

         24   QUESTION, BUT I WANT TO ASK IT --

         25   A.  OKAY.
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          1   Q.  IS IT EASY FOR A CUSTOMER WHO WANTS TO DELETE THE BE OS

          2   BROWSER TO DO SO?

          3   A.  EASY?  YOU'D HAVE TO KNOW WHERE IT IS.  YOU'D HAVE TO

          4   VIOLATE WHAT IT'S PROPOSING THAT YOU NOT DO, AND IF YOU DO

          5   THOSE, BECAUSE IT IS NOT COMPONENTIZED -- AT LEAST FROM WHAT

          6   I CAN TELL --  THEN YOU CAN GO AND DO IT.

          7             NOW, WOULD MY MOTHER BE ABLE TO DO IT?  I DON'T

          8   THINK SO.

          9   Q.  DO YOU THINK THAT A TYPICAL MANAGER IN A BUSINESS WOULD

         10   BE ABLE TO DO THAT -- A MANAGER OF TECHNOLOGY OR RESOURCES?

         11   A.  I WOULD EXPECT THAT THEY COULD.

         12   Q.  AND, INDEED, ALL THAT'S REQUIRED IS TO OPEN UP -- AND IF

         13   WE HAVE TO, WE CAN GET THE WINDOWS BACK UP HERE ON THE

         14   SCREEN -- AND YOU JUST TAKE AN ICON, CLICK ON IT, MOVE IT

         15   OVER TO THE TRASH, PUT IT IN THE TRASH AND EMPTY THE TRASH,

         16   RIGHT, SIR?  THAT'S THE WAY YOU DO IT?

         17   A.  WELL, AS I EXPLAINED, YOU ACTUALLY HAVE TO KNOW THAT

         18   THERE IS A BINARY.  IF YOU DO IT THE WAY THEY TELL YOU, THE

         19   CODE IS NOT REMOVED.  SO YOU HAVE TO KNOW TO GO INTO THE

         20   OPERATING-SYSTEM FOLDER AREA TO DELETE IT.

         21   Q.  LET ME TRY TO DISTINGUISH BETWEEN TWO THINGS, AND I

         22   THINK YOU BRING UP A GOOD POINT. WE HAVE BEEN TALKING ABOUT

         23   REMOVING IN BE IN TWO SENSES.  ONE IS REMOVING THE ICON AND

         24   ONE IS REMOVING THE CODE, CORRECT?

         25   A.  THAT'S CORRECT.
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          1   Q.  NOW, FIRST, BE ALLOWS YOU TO EASILY REMOVE THE ICON,

          2   CORRECT?

          3   A.  I AGREE WITH THAT.  AND THAT IS SOMETHING THAT

          4   APPEARS -- I THINK SOMETHING THAT THEY HAD INTENDED TO

          5   HAPPEN.

          6   Q.  AND MICROSOFT DOES NOT ALLOW AN OEM TO REDUCE --

          7   ELIMINATE ENTIRELY THE ICON, CORRECT?

          8   A.  THAT IS CORRECT, TO MY UNDERSTANDING.

          9   Q.  ARE YOU AWARE OF ANY OS VENDOR, OTHER THAN MICROSOFT,

         10   THAT PREVENTS A CUSTOMER FROM ELIMINATING THE ICON -- THE

         11   BROWSER ICON?

         12   A.  I UNDERSTAND, BUT I JUST WANT TO SEPARATE -- YOU

         13   SWITCHED FROM OEM TO CUSTOMER, AND TO ME THOSE ARE DIFFERENT

         14   THINGS.  SO I NEED TO BE CAREFUL ABOUT WHICH ONE YOU REALLY

         15   MEAN.

         16   Q.  I MEAN CUSTOMER, LIKE OEM, WHO BUYS THE PRODUCT AND PAYS

         17   FOR THE PRODUCT.  AS I UNDERSTOOD IT FROM MR. MARITZ, HE

         18   TALKED ABOUT CUSTOMERS AND END USERS, AND OEM'S WERE

         19   CUSTOMERS AND END USERS WERE THE ULTIMATE CONSUMERS.

         20   A.  OKAY.  AS LONG AS WE'RE CLEAR ON THE TERMINOLOGY.  I MAY

         21   NOT HAVE USED THAT TERM.

         22   Q.  BUT MICROSOFT USED THE OEM'S AS CUSTOMERS, CORRECT, SIR?

         23   A.  I WOULD SAY THAT IN A LOT OF OUR DOCUMENTATION, WE

         24   TALKED ABOUT THEM AS PARTNERS.  AND I AM SURE WE ALSO TALKED

         25   ABOUT THEM AS CUSTOMERS.  BUT, OFTENTIMES, WE TALKED ABOUT
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          1   THE END USER AS CUSTOMERS.  IN FACT, YOU'LL FIND LOT OF

          2   DOCUMENTATION LIKE THAT.

          3   Q.  LET ME ASK THE QUESTION THIS WAY.  IS IT THE CASE THAT

          4   MICROSOFT AND ONLY MICROSOFT PREVENTS ITS CUSTOMERS -- ALL

          5   OF ITS CUSTOMERS FROM REMOVING THE CODE OF THE BROWSER?

          6   A.  YES.  THAT STATEMENT IS CORRECT, IF YOU ARE TALKING

          7   ABOUT WINDOWS 98.

          8   Q.  YES, I WAS.

          9   A.  FINE.  THE CODE, YES.

         10   Q.  NOW, LET'S FOCUS ON THE ICON.  DOES MICROSOFT PERMIT ITS

         11   OEM CUSTOMERS TO REMOVE THE ICON?

         12   A.  NOT TO MY KNOWLEDGE.

         13   Q.  IS IT THE CASE THAT MICROSOFT AND ONLY MICROSOFT, AMONG

         14   OS VENDORS, PREVENTS OEM CUSTOMERS FROM REMOVING THE BROWSER

         15   ICON IF THEY WISH TO?

         16   A.  I DON'T KNOW THE ANSWER.

         17   Q.  DOES MICROSOFT PERMIT END USERS TO REMOVE THE ICON?

         18   A.  I BELIEVE THE ANSWER IS "YES."

         19   Q.  DOES IT PROVIDE A READY WAY TO DO THAT?

         20   A.  YES, I THINK SO.

         21   Q.  SO THAT WHAT MICROSOFT PERMITS THE END-USER TO DO,

         22   MICROSOFT COULD PERMIT THE OEM TO DO, CORRECT?

         23   A.  CERTAINLY I THINK IT'S JUST A LICENSING ISSUE DEALING

         24   WITH THE ICON, YES.  THAT'S MY UNDERSTANDING.

         25   Q.  NOW, LET'S FOCUS BACK ON BE.
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          1   A.  OKAY.

          2   Q.  IF YOU TAKE OUT THE BE OS BROWSER -- IF YOU TAKE OUT THE

          3   CODE AND YOU DON'T PUT ANYTHING ELSE IN, CERTAIN FUNCTIONS

          4   OF THE BE OS WILL NOT WORK, CORRECT?

          5   A.  YES.

          6   Q.  NOW, IT STILL HAS HTML IN IT, RIGHT, SIR?

          7   A.  IT STILL HAS THE FILES THAT HAVE HTML IN THEM, YES.

          8   THOSE ARE PART OF THE WELCOME AND THEIR HELP SYSTEM.

          9   Q.  THAT IS, YOU HAVEN'T REMOVED THAT WHEN YOU REMOVE THE

         10   BROWSER, HAVE YOU, IN BE?

         11   A.  NO, AT LEAST FROM WHAT I CAN TELL, YOU HAVEN'T.

         12   Q.  OKAY.  AND IF YOU THEN ADD IN A DIFFERENT BROWSER TO BE,

         13   THE BE OS WILL THEN BROWSE, AS WELL AS DO THE OTHER THINGS,

         14   RIGHT, SIR?

         15   A.  I DON'T KNOW.  IT DEPENDS ON THE FORMAT THAT THEY USE

         16   FOR THE HTML.  THAT IS ONE OF THE REASONS WHY WE WERE

         17   CAREFUL ABOUT WHERE WE RELIED ON THE IE TECHNOLOGIES BECAUSE

         18   YOU COULD HAVE DEPENDENCIES IN THE WAY DHTML -- SINCE THERE

         19   ARE DIFFERENCES BETWEEN, FOR EXAMPLE, NETSCAPE'S DHTML AND

         20   MICROSOFT'S.  SO IT WOULD DEPEND.  AND I HAVEN'T STUDIED

         21   THEIR HTML TO KNOW WHETHER ANOTHER BROWSER WOULD ACCEPT IT

         22   OR NOT.

         23   Q.  OKAY.  DID YOU ASK THE PEOPLE THAT WERE DOING THE BE

         24   RESEARCH FOR YOU THAT QUESTION?

         25   A.  YES, I DID.

                                                                              53

          1   Q.  WHAT DID THEY SAY?

          2   A.  THEY SAID THEY DIDN'T KNOW OF ANY OTHER BROWSER THAT WAS

          3   AVAILABLE.  THAT THERE WAS -- THEY THOUGHT THAT MAYBE

          4   SOMETHING WAS GOING ON IN THE FREE OPEN SOURCE EFFORTS, BUT

          5   THEY DIDN'T KNOW ABOUT IT.

          6   Q.  DID ANYBODY THINK TO CALL BE AND ASK THEM?

          7   A.  I DIDN'T.  I DON'T KNOW IF THEY DID.

          8   Q.  LET ME TURN NEXT TO SOME TESTIMONY YOU GAVE YESTERDAY

          9   AND THEN REFERRED TO AGAIN TODAY IN WHICH I UNDERSTOOD YOU

         10   TO SAY THAT MICROSOFT HAD NOT INTEGRATED THE BROWSER INTO

         11   WINDOWS AS A RESPONSE TO NETSCAPE.  DO YOU RECALL THAT?

         12   A.  I BELIEVE WHAT I SAID IS THAT THERE WERE -- THE

         13   OVERWHELMING FEELING IN THE LATE -- LET ME GET MY YEARS

         14   STRAIGHT HERE -- IN THE SUMMER AND FALL AND WINTER WAS ABOUT

         15   OS/2.  AND, THEN, YES, WE BECAME VERY AWARE OF NETSCAPE, AND

         16   THEY DID IMPACT.  YOU KNOW, WE KNEW THERE WAS A SERIOUS

         17   COMPETITOR THERE.

         18   Q.  LET ME TRY TO SEE IF I CAN UNDERSTAND WHAT YOU'RE

         19   SAYING.  THERE CERTAINLY CAME A TIME WHEN YOU KNEW NETSCAPE

         20   WAS A SERIOUS COMPETITOR?

         21   A.  YES.  SOME OF US KNEW EARLIER THAN OTHERS.

         22   Q.  WHEN DID YOU REALIZE THAT, SIR?

         23   A.  I THINK BECAUSE I WAS --

         24   Q.  WHEN?

         25   A.  WHEN?  I WOULD SAY PROBABLY IN EARLY '95.  I CAN'T SAY
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          1   EXACTLY WHEN.

          2   Q.  NOW, YOU WERE -- AND PERHAPS I CAN PUT THE TRIAL

          3   TRANSCRIPT IN FRONT OF YOU JUST SO YOU GET THE CONTEXT.

          4   A.  YES, SIR.

          5   Q.  I AM GOING TO DIRECT YOUR ATTENTION TO PAGE 48, AND THIS

          6   IS YOUR REDIRECT EXAMINATION BY MR. HOLLEY.  AND THE

          7   QUESTION I AM PARTICULARLY INTERESTED IN IS AT LINES 8

          8   THROUGH 10, WHERE YOU'RE ASKED, "QUESTION:  DID MICROSOFT

          9   DECIDE TO INCLUDE INTERNET SUPPORT IN WINDOWS IN RESPONSE TO

         10   NETSCAPE?"  AND YOU ANSWERED "NO."  AND THEN YOU TALK ABOUT

         11   WANTING TO UNIFY THE BROWSING EXPERIENCE AND A VARIETY OF

         12   OTHER THINGS AND END UP BY SAYING, "IT WAS A TECHNOLOGICAL,

         13   IT'S OBVIOUS, TYPE OF DECISION."

         14   A.  YES.

         15   Q.  NOW, WHEN YOU WERE ASKED DID MICROSOFT DECIDE TO INCLUDE

         16   INTERNET SUPPORT IN WINDOWS IN RESPONSE TO NETSCAPE AND YOU

         17   ANSWERED "NO," WERE YOU INCLUDING THE BROWSER IN WHAT YOU

         18   REFERRED TO AS INTERNET SUPPORT?

         19   A.  YES, SIR.  I WAS.

         20   Q.  NOW, I AM GOING TO WANT TO ASK YOU A SERIES OF QUESTIONS

         21   ABOUT WHETHER THIS IS CONSISTENT WITH WHAT YOU WERE SAYING

         22   AT THE TIME, SIR, BUT I WANT TO BEGIN BY SEEING IF WE CAN

         23   GET SOME AGREEMENT ON A COUPLE OF PREDICATE FACTS.

         24             FIRST, WOULD YOU AGREE THAT MICROSOFT HAD A GOAL

         25   IN 1996 AND 1997 -- PERHAPS OTHER YEARS AS WELL, BUT
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          1   CERTAINLY THOSE TWO YEARS -- OF TRYING TO INCREASE ITS

          2   BROWSER MARKET SHARE COMPARED TO NETSCAPE?

          3   A.  USAGE.  IF YOU TALK ABOUT IT THAT WAY, I WOULD AGREE.

          4   Q.  BROWSER USAGE MARKET SHARE?

          5   A.  YES.  I MEAN --

          6   Q.  OKAY.

          7   A.  MEANING THAT WE HAVE HEARD PAUL -- MR. MARITZ -- TALK IN

          8   HERE QUITE A BIT ABOUT THAT.  SO, YES, WE WERE DEFINITELY

          9   COMPETING HARD IN THAT AREA.

         10   Q.  NOW, WHAT I WANT TO TRY TO FOCUS ON IS THE GOAL OF, AS

         11   YOU DESCRIBE IT, INCREASING YOUR BROWSER USAGE MARKET SHARE.

         12   AND YOU WANTED TO INCREASE -- MICROSOFT WANTED TO INCREASE

         13   ITS BROWSING USAGE MARKET SHARE COMPARED TO NETSCAPE,

         14   CORRECT?

         15   A.  YES.

         16   Q.  AND IS IT THE CASE THAT YOU FELT A WAY TO DO THAT WAS TO

         17   INTEGRATE THE BROWSER INTO THE OPERATING SYSTEM?

         18   A.  YES.  I THINK THAT WE -- I PERSONALLY -- I WON'T SPEAK

         19   FOR THE REST OF THE COMPANY, BUT I PERSONALLY BELIEVED THAT

         20   THE WHOLE CONCEPT OF NOT -- MORE THAN INCLUSION.  IF WE

         21   ACTUALLY DID TECHNICAL WORK THAT WAS INNOVATIVE AND TOOK

         22   ADVANTAGE OF THE OTHER CAPABILITIES IN WINDOWS, THAT WE

         23   WOULD HAVE SOMETHING THAT WOULD BE VERY COMPETITIVE.

         24   Q.  I AM NOT NOW SO MUCH TALKING ABOUT WHETHER SOMETHING IS

         25   OR IS NOT VERY COMPETITIVE, SIR.  YOU BELIEVED THAT BY
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          1   INTEGRATING IE INTO WINDOWS, YOU COULD DISTRIBUTE IE MORE

          2   BROADLY, BECAUSE PEOPLE WOULD HAVE TO TAKE IT, CORRECT?

          3   A.  NO, THAT REALLY WASN'T THE PRIMARY DECISION AT ALL.

          4   Q.  LET ME TRY TO STAY AWAY FROM THE WORD "PRIMARY" FOR A

          5   MOMENT BECAUSE I DON'T KNOW EXACTLY WHAT YOU MEAN BY THAT.

          6   A.  OKAY.

          7   Q.  YOU BELIEVED, DID YOU NOT, THAT INCLUDING IE ON OEM

          8   MACHINES WOULD BE A WAY TO HELP INCREASE MICROSOFT'S BROWSER

          9   USAGE MARKET SHARE BECAUSE IT WOULD DISTRIBUTE MORE COPIES

         10   OF IT TO PEOPLE?

         11   A.  YES.  THAT'S A DEFINITE TRUISM THAT THE BROADEST

         12   DISTRIBUTION IS GOOD, BUT THE REASON WHY I PERSONALLY WAS SO

         13   ENTHRALLED WITH THE CONCEPT IS BECAUSE I WANTED TO --

         14   WINDOWS IS MORE THAN A PIECE OF TECHNOLOGY.  IT'S A BRAND.

         15   IT'S A RECOGNITION.  I WANTED TO UNIFY BEHIND THAT CONCEPT,

         16   AND I WANTED TO SHOW OFF THIS INTEGRATION OF TECHNOLOGY.

         17             THE REASON WHY YOU GET USAGE IS IF YOU HAVE COOL

         18   TECHNOLOGY.

         19   Q.  SIR, YOU ALSO GET USAGE BY DISTRIBUTING IT, DO YOU NOT?

         20   AND YOU WERE FOCUSED NOT JUST ON COOL TECHNOLOGY.  YOU WERE

         21   FOCUSED ON DISTRIBUTION AND DISTRIBUTION CHANNELS, RIGHT,

         22   SIR?

         23   A.  WELL, IT WAS A COMPLEX QUESTION.

         24   Q.  IF YOU DON'T UNDERSTAND IT, I WILL BREAK IT DOWN.

         25   A.  PLEASE.
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          1   Q.  OKAY.  AND LET ME BEGIN BY SHOWING YOU PAGE 150 OF YOUR

          2   DEPOSITION.

          3   A.  DEPOSITION?

          4   Q.  YES.  AS ALWAYS, YOU CAN READ WHATEVER YOU WANT FOR

          5   CONTEXT PURPOSE, BUT I AM PARTICULARLY INTERESTED IN PAGE

          6   150, LINES 5 THROUGH 20.

          7             DO YOU HAVE THAT, SIR?

          8   A.  I DO.

          9   Q.  AND YOU'RE ASKED AT LINE 7 "WAS THE THOUGHT THAT HAVING

         10   IE 3 ON MACHINES THAT WERE SHIPPING WITH OPK2 -- BEING ABLE

         11   TO DISTRIBUTE IE 3 THAT WAY WOULD HELP TO INCREASE

         12   MICROSOFT'S BROWSER SHARE?"

         13             MR. HOLLEY:  YOUR HONOR, WHATEVER DEPOSITION --

         14             THE WITNESS:  THE WINDOWS 98 DESKTOP.

         15             MR. HOLLEY:  WHATEVER DEPOSITION YOU'RE LOOKING

         16   AT --

         17             MR. BOIES:  MARCH 19, 1998.

         18             MR. HOLLEY:  NO.

         19             MR. BOIES:  I AM READING FROM SOMETHING THAT SAYS

         20   MARCH 19, 1998, THE ALLCHIN DEPOSITION.

         21   BY MR. BOIES:

         22   Q.  DO YOU HAVE IT, MR. ALLCHIN?

         23   A.  I DO.  I DO.

         24   Q.  ARE WE ON THE SAME PAGE ANYWAY, YOU AND ME?

         25   A.  WELL, SO TO SPEAK.
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          1   Q.  SO TO SPEAK.  OKAY.

          2             AND YOU ANSWER, "THE SOONER WE GOT IT TO

          3   EVERYBODY, THE BETTER OFF WE WOULD BE.  THAT WAS ABSOLUTELY

          4   BELIEVED.  AND WE WERE GOING TO DISTRIBUTE IT THROUGH EVERY

          5   VEHICLE WE COULD."

          6             AND THEN IN THE NEXT QUESTION AND ANSWER YOU GO ON

          7   AND SAY THAT'S BECAUSE OF NETSCAPE, CORRECT?

          8   A.  YES.

          9   Q.  NOW, IS IT FAIR TO SAY THAT AT LEAST AT THE TIME YOU

         10   GAVE THIS DEPOSITION, IT WAS YOUR POSITION THAT YOU WERE

         11   INCLUDING IE 3 WITH WINDOWS 95 IN ORDER TO COMPETE WITH

         12   NETSCAPE, IN RESPONSE TO NETSCAPE?

         13   A.  WE WERE TRYING TO DISTRIBUTE IT THROUGH EVERY WAY WE

         14   COULD AND WE WANTED TO SHOW IT OFF.  AND AS I SAID, JUST IN

         15   THE SECTION BEHIND -- YOU KNOW, RIGHT BEFORE THIS, I TALK

         16   ABOUT IF IT'S NOT A BETTER PRODUCT, IT PROBABLY WOULDN'T

         17   MAKE A DIFFERENCE.

         18   Q.  AND THE REASON THAT YOU WANTED TO DISTRIBUTE IT -- YOU

         19   WANTED TO DISTRIBUTE THE BROWSER WITH WINDOWS WAS, AS YOU

         20   PUT IT ON LINE 17, BECAUSE OF NETSCAPE, CORRECT, SIR?

         21   A.  BECAUSE NETSCAPE WAS DISTRIBUTING IT THROUGH OEM'S AND,

         22   YES, WE WANTED AS MUCH DISTRIBUTION AS WE COULD.

         23             BUT AS I MAKE CLEAR IN THIS, YOU KNOW, IT'S JUST

         24   LIKE IF STUFF ARRIVES AT YOUR DOOR AND YOU GO AND PLAY WITH

         25   IT, YOU MAY NOT DECIDE THAT YOU WANT TO USE IT.  AND THAT'S
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          1   A TYPICAL TECHNIQUE THAT'S USED.

          2   Q.  AND MORE PEOPLE, OBVIOUSLY, WOULD WANT TO USE A PRODUCT

          3   IF IT WAS A BETTER PRODUCT, CORRECT?

          4   A.  YES.

          5   Q.  OKAY.  I THINK THAT'S A PROPOSITION WE CAN AGREE ON.

          6             NOW, IN ADDITION TO WHATEVER NUMBER OF PEOPLE

          7   YOU'RE GOING TO GET BECAUSE YOU'VE GOT A GOOD QUALITY

          8   PRODUCT, YOU BELIEVED THAT INTEGRATING THIS WITH WINDOWS WAS

          9   A WAY OF INCREASING YOUR MARKET SHARE BECAUSE IT WAS GOING

         10   TO INCREASE YOUR DISTRIBUTION, CORRECT, SIR?

         11   A.  NO, THAT'S NOT -- THAT'S NOT MY VIEW.  I WANTED TO

         12   INTEGRATE THIS BECAUSE I THOUGHT IT WOULD BE UNIQUE, AND,

         13   FRANKLY, WHEN I TALK ABOUT "INTEGRATE," I'M USING THE TERM

         14   THERE IN THE TECHNICAL SENSE.  IF I DIDN'T WANT TO DO THAT,

         15   WHY DID WE EVER DO IE 3 OR IE 4?  I MEAN, WE WERE TRYING TO

         16   DO INNOVATIVE WORK.  I MEAN, IT WAS DISTRIBUTED BEFORE.

         17             I'M DONE.

         18   Q.  LET ME TRY TO SHOW YOU ANOTHER PAGE OF YOUR DEPOSITION.

         19   LET ME GO TO PAGES 118 TO 119.  AND AT THE BOTTOM OF PAGE

         20   119, THERE'S A QUESTION THAT SAYS, "ISN'T IT FAIR TO SAY

         21   THAT IN THINKING ABOUT COMPETITION WITH NETSCAPE --"

         22   A.  I'M SORRY.  WHERE ARE YOU?

         23   Q.  PAGE 118 AT THE VERY BOTTOM.

         24   A.  OKAY.

         25   Q.  "ISN'T IT FAIR TO SAY THAT IN THINKING ABOUT COMPETITION
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          1   WITH NETSCAPE, MICROSOFT HAS VIEWED VARIOUS MEANS OF

          2   DISTRIBUTION FOR INTERNET EXPLORER AS BEING A FAIRLY

          3   IMPORTANT PART OF THAT COMPETITION?"

          4             ANSWER --

          5   A.  I'M SORRY.  I DON'T HAVE THIS.  YOU'RE ON PAGE 119?

          6   Q.  118, AT THE VERY BOTTOM OF THE PAGES.

          7   A.  OH, 118.  I'M SORRY.  AT THE VERY BOTTOM.  OKAY.

          8   Q.  PAGE 118 AT THE VERY BOTTOM OF THE PAGE.  IT SAYS "ISN'T

          9   IT FAIR TO SAY THAT IN THINKING ABOUT COMPETITION WITH

         10   NETSCAPE" -- DO YOU SEE THAT, SIR?

         11   A.  OKAY.

         12   Q.  -- "MICROSOFT HAS VIEWED VARIOUS MEANS OF DISTRIBUTION

         13   FOR INTERNET EXPLORER AS BEING A FAIRLY IMPORTANT PART OF

         14   THAT COMPETITION?"?

         15             AND YOU ANSWER:  "WE WANT TO MAKE SURE THAT EVERY

         16   VEHICLE THAT WE COULD USE TO PROVIDE THIS TECHNOLOGY, WE

         17   HAVE DONE SO BECAUSE THAT'S WHAT NETSCAPE WAS DOING.  YES."

         18             "QUESTION:  AND WHY -- JUST BECAUSE NETSCAPE IS

         19   DOING IT, WHY DO YOU THINK THAT'S IMPORTANT?  WHY DO YOU

         20   NEED TO DO WHAT THEY'RE DOING -- WHAT THEY'RE DOING IN TERMS

         21   OF ALL THE DISTRIBUTION VEHICLES?

         22             "ANSWER:  IN THE SENSE YOU HAVE A PRODUCT THAT IS

         23   COMPARABLE, AGAIN WITH NO OVERWHELMING COMPELLING

         24   ADVANTAGES, THEN NOT HAVING THAT AVAILABLE IN A READY FORM

         25   MEANS THAT YOUR PRODUCT OR TECHNOLOGY WON'T BE USED.  IF YOU
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          1   MAKE SOMETHING COMPELLING ENOUGH, PEOPLE WILL FIND IT."

          2             DO YOU SEE THAT?

          3   A.  YES.

          4   Q.  NOW, DO YOU BELIEVE, SIR, AS YOU SAID HERE, THAT IF ONE

          5   COMPANY IS DISTRIBUTING A BROWSER THROUGH CERTAIN CHANNELS

          6   THAT ARE NOT AVAILABLE TO ANOTHER COMPANY, THAT THAT PUTS

          7   THAT COMPANY THAT DOESN'T HAVE AVAILABILITY TO WHAT YOU

          8   REFER TO HERE AS "ALL OF THE DISTRIBUTION VEHICLES" AT A

          9   SIGNIFICANT DISADVANTAGE?

         10   A.  YES, BUT I DON'T QUITE UNDERSTAND THE RELATIONSHIP.  AND

         11   YOU MAYBE HAVE TO BREAK IT DOWN BECAUSE NETSCAPE COULD HAVE

         12   ALSO DONE THIS.

         13             I MEAN, IT WASN'T MY JOB TO DEAL WITH THE OEM

         14   CHANNEL.  BUT I DON'T SEE WHY THEY COULDN'T HAVE DONE THIS.

         15   Q.  I'LL COME TO THAT, BUT THE FIRST THING I WANTED TO

         16   ESTABLISH WAS THAT WHEN YOU HAVE TWO COMPANIES COMPETING TO

         17   DISTRIBUTE THEIR BROWSERS, IT'S IMPORTANT FOR BOTH COMPANIES

         18   TO HAVE ACCESS TO ALL OF THE DISTRIBUTION CHANNELS.  AND IF

         19   ONE DOESN'T, THAT PUTS THAT COMPANY AT A SEVERE

         20   DISADVANTAGE.  THAT WAS THE FIRST THING I WANTED TO

         21   ESTABLISH.  AND THAT'S WHAT YOU SAY HERE.  AND DO YOU AGREE

         22   WITH THAT STILL?

         23   A.  I AGREE WITH WHAT I SAY THERE.  I DON'T KNOW IF -- I

         24   HAVE TO THINK THROUGH CAREFULLY WHAT YOU WERE SAYING.

         25   Q.  WELL, LET'S THINK IT THROUGH NOW BECAUSE AT SOME POINT
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          1   YOU'LL BE GONE AND WE WON'T BE ABLE TO GET YOUR TESTIMONY.

          2   SO I WANT TO GET YOUR TESTIMONY NOW.

          3             MR. HOLLEY:  YOUR HONOR, I OBJECT TO THIS LINE OF

          4   QUESTIONING AS BEYOND THE SCOPE OF THE REDIRECT.  IF

          5   MR. BOIES WANTED TO GO INTO THE DISTRIBUTION OF INTERNET

          6   EXPLORER AT THE 3.0 STAGE, HE SHOULD HAVE DONE THAT DURING

          7   HIS CROSS-EXAMINATION.  HE DID NOT.

          8             MR. BOIES:  YOUR HONOR, THIS WITNESS TESTIFIED

          9   TWICE THAT THE INTEGRATION OF IE HAD NOTHING TO DO -- HAD NO

         10   RELATION, IN HIS WORDS, TO NETSCAPE AND WAS NOT A RESPONSE

         11   TO NETSCAPE.  AND HE WENT THROUGH A PERIOD OF TIME THAT

         12   STARTED IN 1993 AND WORKED FORWARD, AND HE DID THAT ON

         13   MR. HOLLEY'S EXAMINATION.

         14             MR. HOLLEY:  THIS IS CLASSIC MR. BOIES, IF I WILL

         15   SAY SO, YOUR HONOR.  THE QUESTION WAS:  "WHEN DID YOU DECIDE

         16   TO INTEGRATE THE BROWSER INTO THE OPERATING SYSTEM"?  AND

         17   THE ANSWER WAS THAT IT WAS MADE IN APRIL OF 1994.  AND NOW

         18   WE ARE DISCUSSING A DIFFERENT SUBJECT, WHICH IS INTERNET

         19   EXPLORER 3.0 IN 1996.  IT IS VERY CONFUSING AND

         20   INTENTIONALLY SO, YOUR HONOR, AND IT ALSO OUTSIDE THE SCOPE

         21   OF THE REDIRECT.

         22             THE COURT:  WELL, I DON'T FIND IT CONFUSING.  AND

         23   I THINK IT'S SUFFICIENTLY EMBRACED WITHIN THE LINES OF

         24   INTERROGATION YOU WERE PURSUING AS TO MAKE IT APPROPRIATE

         25   RECROSS EXAMINATION.  SO I AM GOING TO OVERRULE YOUR
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          1   OBJECTION.

          2             HOW LONG ARE YOU GOING TO BE, MR. BOIES?

          3             MR. BOIES:  YOUR HONOR, I'M GOING TO BE PROBABLY

          4   ABOUT ANOTHER HOUR.

          5             THE COURT:  THEN I THINK THIS IS AN APPROPRIATE

          6   TIME TO BREAK FOR LUNCH.

          7             MR. BOIES:  THANK YOU, YOUR HONOR.

          8             THE COURT:  EVERYBODY CAN USE A LITTLE LUNCH.

          9             MR. BOIES:  THANK YOU.

         10             (WHEREUPON, AT 12:05 P.M., THE ABOVE-ENTITLED

         11   MATTER WAS RECESSED FOR LUNCH.)
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