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         1                    P R O C E E D I N G S

         2           THE COURT:  MR. BOIES?

         3           MR. BOIES:  THANK YOU, YOUR HONOR.

         4                CONTINUED RECROSS-EXAMINATION

         5  BY MR. BOIES:

         6  Q.   MR. ALLCHIN, I WANT TO PICK UP WITH THE ISSUE THAT

         7  YOU ADDRESSED WITH MR. HOLLEY AND THAT I RAISED THIS

         8  MORNING OF WHETHER OR NOT MICROSOFT DECIDED TO INCLUDE

         9  INTERNET SUPPORT INCLUDING BROWSERS IN WINDOWS IN RESPONSE

        10  TO NETSCAPE.  AND IN THAT CONNECTION I WOULD LIKE YOU TO

        11  LOOK AT A DOCUMENT THAT MR. HOLLEY REFERRED YOU TO, WHICH

        12  IS GOVERNMENT EXHIBIT 47, WHERE YOU TALK ABOUT LEVERAGE.

        13           (DOCUMENT HANDED TO THE WITNESS.)

        14  Q.   AND THE PORTION THAT I'M INTERESTED IN IS AT THE TOP

        15  OF GOVERNMENT EXHIBIT 47.

        16           AND THIS IS A MEMORANDUM THAT YOU WROTE ON

        17  DECEMBER 20, 1996; CORRECT?

        18  A.   YES, OR AT LEAST IT LOOKS LIKE IT GOT SENT THEN.

        19  Q.   RIGHT.  AND PARAGRAPH NUMBER ONE IS "ENSURING THAT WE

        20  LEVERAGE WINDOWS."

        21           DO YOU SEE THAT?

        22  A.   YES.

        23  Q.   AND YOU BEGAN BY SAYING, "I DON'T UNDERSTAND HOW IE

        24  IS GOING TO WIN."

        25           DO YOU SEE THAT?
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         1  A.   I DO.

         2  Q.   NOW, WHEN YOU TALKED ABOUT IE WINNING, YOU WERE

         3  TALKING ABOUT IE WINNING IN COMPARED TO NETSCAPE; CORRECT?

         4  A.   JUST GENERALLY, BUT CERTAINLY NETSCAPE WAS THE

         5  PRIMARY COMPETITOR FOR THE PLATFORM, YEAH.

         6  Q.   WELL, THE VERY NEXT SENTENCE SAYS, "THE CURRENT PATH

         7  IS SIMPLY TO COPY EVERYTHING THAT NETSCAPE DOES PACKAGING

         8  AND PRODUCT-WISE."

         9           DO YOU SEE THAT?

        10  A.   I DO.

        11  Q.   AND DOES THAT INDICATE THAT WHEN YOU WERE TALKING

        12  ABOUT YOU DIDN'T UNDERSTAND HOW IE WAS GOING TO WIN, YOU

        13  WERE TALKING PRIMARILY ABOUT NETSCAPE?

        14  A.   YES, PRIMARILY.

        15  Q.   OKAY.  NOW, LET ME GO DOWN TO THE LINE THAT READS,

        16  "MY CONCLUSION IS THAT WE MUST LEVERAGE WINDOWS MORE.

        17  TREATING IE AS JUST AN ADD-ON TO WINDOWS, WHICH IS

        18  CROSS-PLATFORMED, LOSES OUR BIGGEST ADVANTAGE:  WINDOWS'S

        19  MARKET SHARE."

        20           AND AGAIN, IS IT FAIR TO SAY THAT WHEN YOU'RE

        21  TALKING ABOUT LOSING YOUR BIGGEST ADVANTAGE, YOU ARE

        22  TALKING ABOUT LOSING YOUR BIGGEST ADVANTAGE COMPARED TO

        23  NETSCAPE?  CORRECT?

        24  A.   THE BIGGEST ADVANTAGE FOR GETTING CUSTOMERS TO USE

        25  THE PRODUCT, I BELIEVED, WAS IN SPENDING MORE TIME ON THE
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         1  WINDOWS PLATFORM AND LESS TIME ON CROSS-PLATFORM.

         2  Q.   WELL, SIR, WHAT YOU SAY HERE IS THAT YOUR BIGGEST

         3  ADVANTAGE IS WINDOWS'S MARKET SHARE; CORRECT?

         4  A.   YES.

         5           AND WHAT I MEAN BY THAT IS THAT, AS IT SAYS,

         6  CROSS-PLATFORM, I WANTED TO SPEND MORE TIME TECHNICALLY AS

         7  WELL AS BRAND-WISE, THOUGH THIS ONE IS PRETTY MUCH TALKING

         8  TECHNICALLY, BUT I WANTED TO SPEND MORE TIME ON WINDOWS.

         9  I WAS IN CHARGE OF WINDOWS AT THIS TIME, AND I WAS

        10  DEFINITELY CONCERNED THAT WE WERE GOING TO GIVE AWAY TOO

        11  MUCH TECHNOLOGY THAT WAS BEING PULLED OUT OF WINDOWS AND

        12  GOING CROSS-PLATFORM.

        13  Q.   LET ME SEE IF I UNDERSTAND WHAT YOU'RE SAYING, SIR.

        14           FIRST, YOU'RE TALKING ABOUT HERE COMPETITION

        15  BETWEEN IE AND NETSCAPE; IS THAT FAIR?

        16  A.   A LARGE PART OF THIS IS TALKING ABOUT THAT, YES.

        17  Q.   AND YOU'RE TALKING ABOUT HOW IN THAT COMPETITION

        18  MICROSOFT'S BIGGEST ADVANTAGE IS WINDOWS' MARKET SHARE; IS

        19  THAT FAIR?

        20  A.   CAN YOU REPEAT THE QUESTION?

        21  Q.   YES.

        22           I SAID AS A PREDICATE, FIRST, THAT YOU WERE

        23  TALKING ABOUT COMPETITION BETWEEN MICROSOFT AND NETSCAPE'S

        24  NAVIGATOR, BETWEEN IE AND NAVIGATOR; CORRECT?

        25  A.   CORRECT.

                                                           7

         1  Q.   AND WHAT I WAS SAYING IS YOU WERE SAYING IN THIS

         2  MEMORANDUM THAT MICROSOFT'S BIGGEST ADVANTAGE IN THAT

         3  COMPETITION WAS WINDOWS'S MARKET SHARE; CORRECT?

         4  A.   YES.  I THINK THAT WE'RE LOSING OUR BIGGEST

         5  ADVANTAGE, IS WHAT'S WRITTEN THERE.

         6  Q.   AND YOU'RE LOSING YOUR BIGGEST ADVANTAGE BECAUSE

         7  YOU'RE NOT LEVERAGING WINDOWS MORE; CORRECT, SIR?  THAT'S

         8  WHAT YOU SAY.

         9  A.   I WANT TO MAKE SURE THAT IT'S EXACTLY WHAT WAS

        10  WRITTEN HERE.  "WE NEED TO ADVANTAGE WINDOWS, MORE

        11  SPECIFICALLY MEMPHIS AND NT 5.  I'M NOT SAYING WE

        12  SHOULDN'T MOVE IE TO OTHER PLATFORMS.  IT'S JUST WE SHOULD

        13  BE SELLING WINDOWS AS THE PRIMARY PLATFORM AND IE AS A

        14  CROSS-PLATFORM SUBSET TO HELP OUR CUSTOMERS.  WE SHOULD

        15  THINK FIRST ABOUT AN INTEGRATED SOLUTION.  THAT IS OUR

        16  STRENGTH.

        17  Q.   NOW, MY QUESTION, SIR, IS:  WHEN YOU SAY, "MY

        18  CONCLUSION IS THAT WE MUST LEVERAGE WINDOWS MORE"--DO YOU

        19  SEE THAT?

        20  A.   YES, I DO, NOW.

        21  Q.   AND IN THE NEXT SENTENCE YOU SAY, "TREATING IE IS

        22  JUST AN ADD-ON TO WINDOWS, WHICH IS CROSS-PLATFORM, LOSES

        23  OUR BIGGEST ADVANTAGE WHICH IS WINDOWS'S MARKET SHARE."

        24           DO YOU SEE THAT?

        25  A.   I DO.
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         1  Q.   AND WHAT YOU'RE SAYING THERE IS THAT YOU'RE LOSING

         2  YOUR BIGGEST ADVANTAGE IN COMPETING IE AGAINST NAVIGATOR

         3  IF YOU DON'T LEVERAGE WINDOWS MORE BECAUSE YOU'RE LOSING

         4  YOUR ADVANTAGE OF WINDOWS'S MARKET SHARE.  ISN'T THAT

         5  OBVIOUS?

         6  A.   YES, IN CONTEXT THAT THERE IS NOT A LOT BEING SAID

         7  HERE AND WITH CONTEXT OF THE REST OF THE PARAGRAPH.

         8           YOU HAVE TO UNDERSTAND THAT WE HAVE, AS YOU KNOW,

         9  VERY TERSE COMMUNICATIONS THAT LEAVE OUT A LOT OF TERMS

        10  INSIDE MICROSOFT, BUT--OKAY.

        11  Q.   THE LAST SENTENCE SAYS, "WE SHOULD THINK FIRST ABOUT

        12  AN INTEGRATED SOLUTION."

        13           DO YOU SEE THAT?

        14  A.   I DO.

        15  Q.   AND YOU'RE TALKING THERE ABOUT AN INTEGRATED SOLUTION

        16  AS A SOLUTION TO THE COMPETITION BETWEEN IE AND NAVIGATOR;

        17  CORRECT?

        18  A.   NO, I'M JUST TALKING ABOUT WINDOWS IN GENERAL.  I'M

        19  TALKING ABOUT THAT WINDOWS IS THE CORE ASSET.  WINDOWS IS

        20  THE--BY THIS TIME IT WAS OBVIOUS TO ME THAT NETSCAPE WAS

        21  CERTAINLY ADDING ENOUGH API'S, THAT THAT WAS THE

        22  COMPETITOR TO WINDOWS.  AND BY ADDING, CONTINUING TO PULL

        23  MORE THINGS OUT OF WINDOWS AND PUT THEM IN IE AND EXPAND

        24  THAT, THAT WASN'T GOING TO BE, IN MY OPINION, A WINNING

        25  STRATEGY.
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         1  Q.   LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING.

         2           ARE YOU SAYING THAT THIS PARAGRAPH THAT BEGINS "I

         3  DON'T UNDERSTAND HOW IE IS GOING TO WIN" AND TALKS ABOUT

         4  THE COMPETITION BETWEEN IE AND NAVIGATOR, WHEN YOU END UP

         5  AND SAY, "WE THINK WE SHOULD THINK FIRST ABOUT AN

         6  INTEGRATED SOLUTION," THAT'S NOT TALKING ABOUT A SOLUTION

         7  FOR THE COMPETITION BETWEEN IE AND NAVIGATOR?

         8  A.   WELL, IT CERTAINLY IS, BUT IT'S BROADER THAN THAT.

         9  Q.   YOU SAID IN YOUR ANSWER A MOMENT OR TWO AGO THAT

        10  NETSCAPE WAS ALREADY OPENING UP A SUFFICIENT NUMBER OF

        11  API'S SO THAT YOU CONSIDERED THE NAVIGATOR TO BE A

        12  PLATFORM COMPETITOR.

        13           DO YOU RECALL THAT?

        14  A.   YES, I DID.  MUCH EARLIER THAN THIS, BUT YES, I DID

        15  SAY THAT.

        16  Q.   LET'S FOCUS ON DECEMBER OF 1996, SINCE THIS IS THE

        17  DATE OF THAT MEMORANDUM.

        18           HOW MANY API'S HAD NETSCAPE OPENED UP?

        19  A.   I DON'T KNOW THE ANSWER.

        20  Q.   APPROXIMATELY, SIR?

        21  A.   AGAIN, I'M NOT SURE.  I WOULD BE HES--I SHOULDN'T

        22  GUESS.  I'M NOT GOING TO GUESS.

        23  Q.   WHAT ABOUT A RANGE?  JUST A RANGE.

        24  A.   I DON'T KNOW.  I WILL QUALIFY IT WITH I DON'T KNOW,

        25  BUT THEN I WILL GIVE YOU A ROUGH GUESS.
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         1           CERTAINLY HUNDREDS, MAYBE THOUSANDS, BUT I DON'T

         2  KNOW.

         3  Q.   AND HOW MANY API'S DID WINDOWS HAVE AT THIS TIME?

         4  A.   I WOULD BE GUESSING.  IT DEPENDS HOW YOU COUNT.

         5  AGAIN, I DON'T KNOW, QUALIFIED, MAYBE 10,000.  I DON'T

         6  KNOW, BUT, OF COURSE, THERE'S--SOME OF THE API'S ARE

         7  TARGETED FOR THINGS THAT DON'T HAVE ANYTHING TO DO WITH

         8  THIS; FOR EXAMPLE, A GAMES PLATFORM OR THE LIKE.

         9           NETSCAPE WAS HOLDING DEVELOPER CONFERENCES.  THEY

        10  WERE PROMOTING NETSCAPE AS A PLATFORM BOTH CLIENT AND

        11  SERVER AND TOOLS ALONG WITH IT.

        12  Q.   AND YOU CONSIDERED NETSCAPE'S NAVIGATOR TO BE, AT THE

        13  VERY LEAST AND MAYBE MORE THAN THIS, A SIGNIFICANT

        14  POTENTIAL THREAT TO WINDOWS, DID YOU NOT?

        15  A.   YES, I DID.

        16  Q.   LET ME ASK YOU NEXT TO LOOK AT GOVERNMENT EXHIBIT 48,

        17  WHICH IS A DOCUMENT THAT YOU WROTE A COUPLE OF WEEKS

        18  LATER.

        19           (DOCUMENT HANDED TO THE WITNESS.)

        20  Q.   THIS IS ANOTHER MEMORANDUM FROM MR. ALLCHIN TO

        21  MR. MARITZ; CORRECT?  FROM YOU TO MR. MARITZ.

        22  A.   YES.

        23  Q.   THIS IS DATED JANUARY 2, 1997.

        24  A.   YES.

        25  Q.   AND IT IS ON THE SUBJECT OF IE AND WINDOWS; CORRECT?
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         1  A.   YES.

         2  Q.   AND YOU BEGIN SAYING, "YOU SEE BROWSER SHARE AS JOB

         3  ONE."

         4           DO YOU SEE THAT?

         5  A.   I DO.

         6  Q.   AND WERE YOU AWARE--OR HOW WERE YOU AWARE IN JANUARY

         7  OF 1997 THAT MR. MARITZ CONSIDERED BROWSER SHARE AS HIS

         8  NUMBER ONE JOB?

         9  A.   WELL, I DON'T KNOW IF IT WAS HIS PERSONAL NUMBER ONE

        10  JOB.  HE AND I HAD CONVERSATIONS.  AND I DON'T KNOW WHEN,

        11  BUT THERE WERE CERTAINLY COMMUNICATIONS THAT USED THAT

        12  PHRASE IN IT.  AND I DON'T KNOW IF I'M RESPONDING TO A

        13  PRIVATE CONVERSATION HE AND I HAD FOR CLARIFICATION OR

        14  SOME OTHER PIECE OF E-MAIL.  SINCE THIS ISN'T A REPLY, I

        15  CAN'T TELL.

        16  Q.   BUT IT WAS CLEAR TO YOU THAT, WITHOUT DELVING INTO

        17  HIS PERSONAL LIFE, IN TERMS OF HIS BUSINESS LIFE,

        18  MR. MARITZ CONSIDERED BROWSER SHARE AS JOB ONE.

        19  A.   I THINK HE SAW IT AS VERY IMPORTANT, AND HE HAD A

        20  PHRASE--AND, YOU KNOW, I WOULD WANT TO SEE IT EXACTLY.  HE

        21  SAW BROWSER USAGE VERY IMPORTANT, AND HE WAS DIRECTING US

        22  TO MAKE SURE WE FOCUSED ON THAT.

        23  Q.   AT THE VERY LEAST HE HAD SAID OR WRITTEN SOMETHING TO

        24  YOU THAT LED YOU TO WRITE TO HIM--

        25  A.   YES.
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         1  Q.   --THAT YOU SEE BROWSER SHARE AS JOB ONE.

         2  A.   YEAH.  I DON'T KNOW WHETHER IT WAS WRITTEN OR VERBAL.

         3  Q.   OKAY.  NOW, YOU ALSO TALK ABOUT THE BROWSER BATTLE AT

         4  THE END OF THE SECOND LINE THERE.

         5           DO YOU SEE THAT?

         6  A.   YES.

         7  Q.   AND THIS BROWSER BATTLE WAS BETWEEN NETSCAPE AND

         8  MICROSOFT, BETWEEN IE AND NAVIGATOR; CORRECT?

         9  A.   YES.  AT THIS TIME FRAME, THAT'S WHAT THIS MAIL IS

        10  TALKING ABOUT.

        11  Q.   OKAY.  NOW, THE SECOND PARAGRAPH YOU SAY, I DON'T--"I

        12  DO NOT FEEL WE ARE GOING TO WIN ON OUR CURRENT PATH."

        13           AND WHEN YOU SAY THAT, YOU'RE TALKING ABOUT

        14  WINNING THE BROWSER BATTLE; CORRECT, SIR?

        15  A.   I THINK I WAS TALKING ABOUT--THAT'S WHY I WAS TRYING

        16  TO CLARIFY THIS.  I WAS AFRAID THAT WINDOWS WAS GOING TO

        17  BE WEAKENED IN A GREAT, GREAT WAY.

        18           AND SO, TO ME, AT THIS POINT--AND IT'S A LONG

        19  TIME AGO, BUT I THINK I HAD SEEN THAT IE AND WINDOWS WERE

        20  TOTALLY SYNONYMOUS--IN FACT, I HAD SEEN IT EARLIER IN THAT

        21  THE MORE THAT WE--WE MADE THEM UNIFIED THE BETTER OFF WE

        22  WOULD BE.

        23  Q.   IN THIS MEMORANDUM WHERE YOU WROTE WHERE YOU SAY,

        24  "FOR NETSCAPE, THIS IS SYNONYMOUS WITH WINNING THE BROWSER

        25  BATTLE.  THAT IS BECAUSE THEY DON'T HAVE WINDOWS.  WE HAVE
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         1  AN ASSET WHICH HAS API'S AND CONTROL THE END USER

         2  EXPERIENCE:  WINDOWS.  I DO NOT FEEL WE ARE GOING TO WIN

         3  ON OUR CURRENT PATH."

         4  A.   YES.

         5  Q.   RECOGNIZING THAT THIS IS A WHILE AGO, DO YOU HAVE ANY

         6  DOUBT THAT WHAT YOU WERE SAYING THERE IS THAT ON THE

         7  CURRENT PATH YOU DIDN'T THINK YOU WERE GOING TO WIN THE

         8  BROWSER BATTLE?

         9  A.   I WOULD--YES, BUT I JUST WANT TO POINT OUT THAT THAT

        10  WAS SHORTHAND FOR THE PLATFORM BATTLE, BUT YES.

        11  Q.   AND THE VERY NEXT SENTENCE YOU SAY, "WE ARE NOT

        12  LEVERAGING WINDOWS FROM A MARKETING PERSPECTIVE."

        13           DO YOU SEE THAT?

        14  A.   YES, I DO.

        15  Q.   AND ARE YOU SAYING THERE THAT IN YOUR VIEW,

        16  LEVERAGING WINDOWS FROM A MARKETING PERSPECTIVE WOULD HELP

        17  YOU WIN THE BROWSER BATTLE WITH NETSCAPE?

        18  A.   I BELIEVED THAT I WAS TRYING TO GET THE TWO TEAMS TO

        19  BE UNIFIED, IS WHAT I WAS TRYING TO DO.  WE HAD A BRAND

        20  CALLED "WINDOWS."  WINDOWS IS A BRAND.  IT'S A POSITION.

        21  IT'S TECHNOLOGY.  AND WE HAD CREATED IE TO HAVE A LARGER

        22  BRAND THAN WHAT I THOUGHT IT SHOULD, AND SO I WAS TRYING

        23  TO UNIFY.

        24  Q.   LET ME SEE IF I CAN APPROACH IT THIS WAY,

        25  MR. ALLCHIN.  LATER IN THAT PARAGRAPH YOU SAY, "I AM
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         1  CONVINCED WE HAVE TO USE WINDOWS.  THIS IS THE ONE THING

         2  THEY DON'T HAVE."

         3           DO YOU SEE THAT?

         4  A.   I'M LOOKING FOR IT.  JUST A SECOND.

         5           YES.

         6  Q.   NOW, WHEN YOU SAY "IT'S THE ONE THING THEY DON'T

         7  HAVE," YOU'RE REFERRING TO NETSCAPE; CORRECT?

         8  A.   I AM.

         9  Q.   AND YOU'RE SAYING THAT IN YOUR COMPETITION WITH

        10  NETSCAPE, YOU'RE CONVINCED YOU HAVE TO USE WINDOWS BECAUSE

        11  THIS IS ONE THING NETSCAPE DOESN'T HAVE; CORRECT?

        12  A.   THAT'S CORRECT.

        13  Q.   AND AT THE LAST SENTENCE OF THAT PARAGRAPH, YOU SAY,

        14  "WE HAVE TO BE COMPETITIVE WITH FEATURES, BUT WE NEED

        15  SOMETHING MORE:  WINDOWS INTEGRATION."

        16           DO YOU SEE THAT?

        17  A.   I DO.

        18  Q.   AND WHEN YOU SAY, "WE HAVE TO BE COMPETITIVE WITH

        19  FEATURES," YOU'RE TALKING ABOUT BEING COMPETITIVE WITH THE

        20  FEATURES THAT IE AND NAVIGATOR HAVE; CORRECT?

        21  A.   NO, I WAS TALKING ABOUT THE FEATURES THAT NAVIGATOR

        22  HAD.  I DIDN'T THINK WE WERE THINKING BROAD ENOUGH AT ALL.

        23  THERE WAS A WHOLE SHIFT GOING TO TAKE PLACE IN TERMS OF

        24  BECOMING A PLATFORM, AND I WANTED TO THINK BROADER.

        25           IF--I FELT THE TEAMS WERE IN COPY MODE, AND I
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         1  WANTED MORE INNOVATION AND CREATIVE IDEAS.  AND ONE OF OUR

         2  WINNING STRATEGIES IS TO MAKE THINGS SIMPLER BY

         3  UNIFICATION, EITHER BRANDS OR JUST EVERYTHING,

         4  TECHNICALLY, AND SO THAT'S WHAT I WAS ADVOCATING.

         5  Q.   WELL, LET'S LOOK AT WHAT YOU WROTE--OKAY?--IN THIS

         6  MEMORANDUM.

         7  A.   OKAY.

         8  Q.   AND I'M SURE IF THERE ARE OTHER MEMORANDA WHERE

         9  YOU'VE ADVOCATED WHAT YOU SAY YOU'VE ADVOCATED, MR. HOLLEY

        10  WILL SHOW THEM TO YOU.  AND WHAT I WANT TO DO IS I WANT TO

        11  FOCUS ON WHAT YOU WROTE HERE, AND WHAT YOU WROTE HERE

        12  SAYS, "WE HAVE TO BE COMPETITIVE WITH FEATURE."

        13           AND LET ME BEGIN BY ASKING YOU:  IS IT CLEAR THAT

        14  MEANS COMPETITIVE, MICROSOFT TO NETSCAPE, COMPANY TO

        15  COMPANY?

        16  A.   NO, IT DOES NOT.  I WAS TALKING ABOUT, IN MY MIND,

        17  THE NARROW SET OF FEATURES THAT PEOPLE WERE CURRENTLY

        18  THINKING ABOUT AS, QUOTE, BROWSERS, AND I WANTED TO THINK

        19  LARGER THAN THAT.

        20  Q.   WELL, SIR, YOU DON'T SAY, "I WANT TO THINK LARGER

        21  THAN THAT HERE."  YOU SAY, "WE HAVE TO BE COMPETITIVE WITH

        22  FEATURES."

        23           AND THIS IS--I THINK THIS IS A SIMPLE QUESTION.

        24  I'M JUST SAYING, COMPETITIVE WITH WHOM OR WITH WHAT?  WHAT

        25  COMPANY?  WHAT PRODUCT?
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         1  A.   WITH--IN THIS PARTICULAR SENTENCE, I'M TALKING ABOUT

         2  NAVIGATOR.

         3  Q.   OKAY.

         4  A.   AND I'M TALK--BUT WHAT I'M TRYING TO SAY--WITH

         5  NETSCAPE.  MAYBE I WILL JUST STOP THERE, BUT YOU HAVE TO

         6  UNDERSTAND WE WRITE IN SHORTHAND, AND WHAT I JUST

         7  DESCRIBED IS WHAT I MEANT.

         8  Q.   NOW, THIS IS A DOCUMENT THAT YOU'VE SEEN SINCE 1996;

         9  CORRECT, SIR?

        10  A.   YES, I HAVE.

        11  Q.   YOU SAW IT AT YOUR DEPOSITION, DID YOU?

        12  A.   YES.  ONE OR TWO TIMES.  I DON'T REMEMBER.  MAYBE

        13  JUST ONCE.  I DON'T REMEMBER.

        14  Q.   AND THIS IS A DOCUMENT THAT YOU'VE DISCUSSED WITH

        15  OTHER PEOPLE SINCE YOUR DEPOSITION IN PREPARATION FOR THIS

        16  CASE, HAVE YOU NOT?  YOUR TESTIMONY?

        17  A.   YEAH, WITH THE MICROSOFT ATTORNEYS.

        18  Q.   NOW, YOU GO ON TO SAY THAT WHAT YOU NEED TO COMPETE

        19  IS WINDOWS INTEGRATION.

        20           DO YOU SEE THAT?

        21  A.   YOU MEAN WHAT WE NEED IS SOMETHING MORE?

        22  Q.   DASH, DASH--

        23  A.   YES.

        24  Q.   --WINDOWS INTEGRATION.

        25  A.   YES, I DO SEE THAT.
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         1  Q.   AND WHAT YOU WERE SAYING THERE WAS THAT IN ORDER TO

         2  BE COMPETITIVE WITH NAVIGATOR AND NETSCAPE, YOU NEEDED

         3  WINDOWS INTEGRATION; CORRECT?

         4  A.   I WAS ADVOCATING THAT INSTEAD OF JUST COPYING, THAT

         5  WE CONCOCT NEW IDEAS FOR WINNING THE PLATFORM BATTLE.

         6  Q.   MY POINT, SIR, IS WHETHER WHEN YOU SAID THAT YOU WERE

         7  GOING TO USE WINDOWS INTEGRATION TO BE COMPETITIVE--AND

         8  THAT'S WHAT YOU SAID HERE; RIGHT?

         9  A.   YES, SIR.  THE QUESTION THAT'S UP ON THE TOP RIGHT,

        10  THE QUESTION TALKS ABOUT WINDOWS.  LONG BEFORE NETSCAPE

        11  EXISTED, I WANTED TO INTEGRATE IT.  IT'S ALL A QUESTION OF

        12  DEGREE OF INTEGRATION, SIR.

        13  Q.   WELL, SIR, WHAT YOU'RE SAYING IN JANUARY OF 1997 IS

        14  THAT IN ORDER TO RESPOND TO NETSCAPE, YOU WANT TO HAVE

        15  MORE WINDOWS INTEGRATION.

        16  A.   I WANT TO HAVE--YES.  THAT IS TRUE.  I WANT TO HAVE

        17  MORE WINDOWS INTEGRATION.  THAT IS TRUE.

        18  Q.   OKAY.  AND INDEED, WHAT YOU'RE SAYING IS THAT IN

        19  ORDER TO RESPOND TO NETSCAPE, YOU WANT TO FIND WAYS TO TIE

        20  IE AND WINDOWS TOGETHER; CORRECT?  THAT'S WHAT YOU SAY IN

        21  THE NEXT SENTENCE.

        22  A.   I WANT TO FIND CREATIVE WAYS TO MAKE THEM WORK

        23  TOGETHER, YES.

        24  Q.   WELL, THE NEXT SENTENCE SAYS, "IF YOU AGREE THAT

        25  WINDOWS IS A HUGE ASSET, THEN IT FOLLOWS QUICKLY THAT WE
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         1  ARE NOT INVESTING SUFFICIENTLY IN FINDING WAYS TO TIE IE

         2  AND WINDOWS TOGETHER."

         3           DO YOU SEE THAT?

         4  A.   I DO.

         5  Q.   AND IS IT FAIR TO SAY THAT YOU MEANT THAT IN JANUARY

         6  1997 IN THE ORDINARY AND REASONABLE MEANING OF THOSE

         7  WORDS?

         8  A.   I DON'T KNOW ABOUT THAT STATEMENT.  I MEAN, WHAT I

         9  JUST SAID IS WHAT I BELIEVE IN, AND WHAT I KNOW THAT I

        10  MEANT.  "TIE" IS A TERM THAT WE USE, JUST LIKE "INTEGRATE"

        11  AND "LEVERAGE."  IT CERTAINLY GOT US IN A LOT OF TROUBLE,

        12  BUT, YOU KNOW, THE "TIE" WORD HERE MEANS INTEGRATE.

        13           THE COURT:  BECAUSE IT'S A WORD WE USE, TOO.

        14           THE WITNESS:  I'M SORRY.  I'VE NEVER--FIRST TIME

        15  IN A COURTROOM, I'M LEARNING A LOT.

        16  BY MR. BOIES:

        17  Q.   LET ME GO DOWN TO THE LAST SENTENCE OF THIS PARAGRAPH

        18  WHERE YOU BEGIN, "MEMPHIS MUST BE A SIMPLE UPGRADE."

        19           DO YOU SEE THAT?

        20  A.   YES, I DO.

        21  Q.   AND WHAT IS MEMPHIS A REFERENCE TO?

        22  A.   WHAT BECAME WINDOWS 98.

        23  Q.   OKAY.

        24  A.   IT WAS A CODE NAME FOR IT.

        25  Q.   SO YOU SAY, "WINDOWS 98 MUST BE A SIMPLE UPGRADE, BUT
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         1  MOST IMPORTANTLY, IT MUST BE A KILLER ON OEM SHIPMENTS SO

         2  THAT NETSCAPE NEVER GETS A CHANCE ON THESE SYSTEMS."

         3           DO YOU SEE THAT, SIR?

         4  A.   I DO.

         5  Q.   AND DID YOU MEAN THAT IN THE ORDINARY AND USUAL

         6  MEANING THAT THOSE WORDS HAVE IN THE ENGLISH LANGUAGE?

         7  A.   AGAIN, I WOULDN'T TOUCH THAT BECAUSE "KILLER," WHEN I

         8  SAY THE WORD "KILLER," I'M TALKING ABOUT COOL, AWESOME,

         9  INNOVATIVE.

        10  Q.   AND WHEN YOU SAY, "SO THAT NETSCAPE NEVER GETS A

        11  CHANCE ON THESE SYSTEMS," YOU MEAN BECAUSE IE WILL ALREADY

        12  BE THERE AND WILL NOT BE REMOVABLE; CORRECT, SIR?

        13  A.   NO.  WHAT I MEAN IS THAT IT WILL BE GREAT AND THAT

        14  CUSTOMERS CAN USE IT.

        15           THERE IS NO REASON THAT NETSCAPE DOESN'T--IT

        16  CAN'T BE SHIPPED ON OEM MACHINES.  I JUST BOUGHT ONE ON

        17  TUESDAY, AND NETSCAPE IS ON THE DESKTOP.

        18           SO, IT'S NOT A QUESTION OF THAT.  THE QUESTION IS

        19  HOW GOOD WE CAN MAKE IT AND TO MAKE SURE THAT A SINGLE

        20  INSTALL, WHICH I TALK ABOUT A SIMPLE UPGRADE.  THOSE ARE

        21  THE THINGS THAT I'M TRYING TO SAY HERE.

        22  Q.   MR. ALLCHIN, ARE YOU AWARE OF OEM'S SAYING THEY

        23  DIDN'T WANT TO LOAD TWO BROWSERS, THAT THERE WERE COSTS

        24  AND INEFFICIENCIES TO HAVING TWO BROWSERS ON THE MACHINE?

        25  HAVE YOU HEARD THAT?
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         1  A.   I MAY HAVE HEARD IT, BUT I DON'T KNOW ANYTHING ABOUT

         2  IT.

         3  Q.   DID YOU HEAR IT FROM PEOPLE WITHIN MICROSOFT?

         4  A.   YES.  I DON'T KNOW WHETHER I READ IT IN THE PRESS.  I

         5  DON'T KNOW WHERE I HEARD IT, BUT I HAVE HEARD SOMETHING

         6  LIKE THAT, YES.

         7  Q.   DID YOU EVER TRY TO FIND OUT WHETHER THAT WAS TRUE?

         8  A.   PERSONALLY, NO.

         9  Q.   I JUST WANT TO BE SURE I UNDERSTAND WHAT YOU MEAN BY

        10  "PERSONALLY."

        11           DID YOU ASK SOMEBODY THAT WORKS FOR YOU, OR DID

        12  YOU TRY TO GET SOMEBODY TO FIND IT OUT ON YOUR BEHALF?

        13  A.   BY "IT," YOU MEAN WHETHER OR NOT--

        14  Q.   WHETHER IT WAS TRUE THAT OEM'S WERE RELUCTANT TO LOAD

        15  TWO BROWSERS BECAUSE OF VARIOUS COSTS AND INEFFICIENCIES.

        16  A.   I DID NOT ASK ANYONE TO GO DO THAT.  I TALKED WITH

        17  OEM'S, MAINLY ON THE PRODUCT DEFINITION SIDE, AND I DID

        18  NOT PERSONALLY HEAR ABOUT THAT, BUT, YOU KNOW, IT WOULDN'T

        19  SURPRISE ME THAT THERE WERE DISCUSSIONS THAT--I DID

        20  REMEMBER A DISCUSSION ABOUT THE FIRST EXPERIENCE AND MAYBE

        21  IT WAS RELATED TO THAT, BUT, YOU KNOW, I DON'T KNOW.

        22           BUT IN THE OEM'S THAT I PERSONALLY TALKED TO, I

        23  DIDN'T HEAR THAT.

        24  Q.   LET ME GO TO GOVERNMENT EXHIBIT 53, WHICH IS AGAIN

        25  ALREADY IN EVIDENCE.

                                                           21

         1           (DOCUMENT HANDED TO THE WITNESS.)

         2  Q.   NOW, THIS IS A MEMORANDUM FROM MR. MARITZ TO A

         3  VARIETY OF PEOPLE, INCLUDING YOURSELF, DATED JANUARY 7,

         4  1997; CORRECT?

         5  A.   CORRECT.

         6  Q.   AND IT IS A RESPONSE TO AN EARLIER MEMO FROM

         7  MR. COLE, WHO OUTLINED THREE BASIC OPTIONS, THE FIRST OF

         8  WHICH, WHICH HE LABELS A, IS TO HOLD MEMPHIS FOR IE;

         9  CORRECT?

        10  A.   YES.  IE 4, TO BE CLEAR.

        11  Q.   IE 4, YES.  HOLD WINDOWS 98 FOR IE 4; CORRECT?

        12  A.   THAT'S CORRECT.  BUT IT WOULDN'T HAVE BEEN--WHAT--IT

        13  WAS THE CODE NAME MEMPHIS BECAUSE IF WE HAD IMPLEMENTED

        14  HIS SUGGESTION HERE, IT WOULDN'T HAVE BEEN MEMPHIS--IT

        15  WOULDN'T BE WINDOWS 98 AS YOU SEE IT TODAY.  SO, HE'S

        16  SUGGESTING A PLAN OF RECORD CHANGE, OR HE'S COMING UP WITH

        17  OPTIONS.  I SHOULDN'T SAY A CHANGE.  HE'S COMING UP WITH

        18  OPTIONS.

        19  Q.   AND WHAT ARE THOSE OPTIONS AS YOU UNDERSTAND?

        20           FIRST, LET ME ASK YOU:  WHAT WAS THE BASELINE

        21  THAT HE WAS SUGGESTING POSSIBLE CHANGES TO?

        22  A.   WELL, WE HAD ALWAYS PLANNED TO HAVE THE IE 4

        23  TECHNOLOGY BE A COMPONENT OF MEMPHIS, ALTHOUGH WHAT

        24  HAPPENS IS THE TEAMS ARGUE BACK AND FORTH.  EACH OF THEM

        25  SAY (SIC) THEY'RE GOING TO BE DONE BEFORE THE OTHER, AND
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         1  MY JOB IS PRETTY MUCH TO TRY TO UNDERSTAND ALL THE

         2  DIFFERENT SCHEDULES COMING FROM THE DIFFERENT GROUPS AND

         3  DIFFERENT BUILDINGS IN MICROSOFT AND TRY TO DO A BEST

         4  GUESS OF HOW TO MAXIMIZE OUR VALUE.

         5           AND THERE WERE A LOT OF ISSUES AROUND THIS TIME

         6  ABOUT--THAT THE CORE--SOME OF THE CORE PEOPLE IN THE

         7  RELEASE TEAM OF MEMPHIS BELIEVED THAT IE 4 WASN'T GOING TO

         8  BE EITHER AT THE GREAT QUALITY LEVEL OR READY IN TIME TO

         9  BE INCLUDED, AND SO THERE WAS (SIC) THOSE TYPES OF

        10  DISCUSSIONS.

        11  Q.   AND AGAIN, I WANT YOU TO EXPLAIN WHAT YOU HAVE TO

        12  EXPLAIN, BUT I'M TRYING TO FINISH THIS.

        13  A.   FINE.

        14  Q.   AND MY QUESTION WAS SIMPLY WHAT THE BASELINE WAS;

        15  THAT IS, WHAT THE STATUS QUO WAS, NOT WHAT YOUR JOB WAS OR

        16  WHAT THE REASONS WERE WHY IT MIGHT BE CHANGED, BUT JUST TO

        17  START WITH WHAT THE BASELINE WAS.

        18  A.   I CAN'T GIVE YOU AN EXACT ANSWER FOR JANUARY 7TH

        19  BECAUSE I CAN SAY ALL ALONG WE TRIED TO--AT LEAST IN MY

        20  MIND, I WAS PLANNING ON INCLUDING IE 4 IN MEMPHIS, BUT

        21  CERTAINLY THE TWO TEAMS WERE ARGUING WITH EACH OTHER.

        22  Q.   NOW, WHAT WERE THE PROPOSALS THAT WERE BEING MADE TO

        23  CHANGE THE BASELINE?

        24  A.   OH, MY.  I COULDN'T EVEN BEGIN TO ENUMERATE THEM.

        25  Q.   OKAY.
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         1  A.   I MEAN, COLE IS TALKING ABOUT JUST SOME HERE, BUT IN

         2  EVERY--EVERY DAY I RECEIVE MAIL OF WHAT ABOUT THIS

         3  FEATURE?  WHAT ABOUT THAT?

         4           SO IT'S--THERE ARE MANY PROPOSALS TO CHANGE.

         5  Q.   LET ME GO BACK TO WHAT MY ORIGINAL QUESTION WAS.

         6  MR. COLE HAD LAID OUT THREE BASIC OPTIONS, THE FIRST OF

         7  WHICH, WHICH HE LABELS A, IS TO HOLD WINDOWS 98 FOR IE 4;

         8  CORRECT?

         9  A.   YES.

        10  Q.   AND MR. MARITZ REPLIES THAT HE THINKS THAT MICROSOFT

        11  HAS TO DO THAT OPTION; CORRECT?

        12  A.   HE DOES.

        13  Q.   AND HE SAYS THAT EVEN IF IT MEANS AN AUGUST OR

        14  SEPTEMBER RELEASE FOR WINDOWS 98; CORRECT?

        15  A.   HE DOES.

        16  Q.   AND HE SAYS, "THE MAJOR REASON FOR THIS IS TO COMBAT

        17  NETSCAPE"; CORRECT, SIR?

        18  A.   AS WELL AS IT'S THE MOST COMPELLING FEATURE OF

        19  MEMPHIS.

        20  Q.   WELL, FIRST OF ALL, HE SAYS, "THE MAJOR REASON FOR

        21  THIS IS TO COMBAT NETSCAPE.  WE HAVE TO POSITION THE

        22  BROWSER AS GOING AWAY, AND DO DEEPER INTEGRATION ON

        23  WINDOWS.  THE STRONGER WAY TO COMMUNICATE THIS IS TO HAVE

        24  A NEW RELEASE OF WINDOWS AND MAKE A BIG DEAL OUT OF IT.

        25  WE WILL THUS POSITION MEMPHIS AS WINDOWS 98.  IE
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         1  INTEGRATION WILL BE THE MOST COMPELLING FEATURE OF

         2  MEMPHIS."

         3           DO YOU SEE THAT?

         4  A.   I DO.

         5  Q.   NOW, DO YOU AGREE THAT THE MAJOR REASON FOR HOLDING

         6  WINDOWS 98 FOR IE 4 IS WHAT MR. MARITZ STATES HERE?

         7  A.   WELL, HE--HE'S CERTAINLY EXPRESSING HIS VIEW.  I

         8  CAN'T POSSIBLY REMEMBER AT THIS TIME WHAT I PERSONALLY

         9  THOUGHT.  I THOUGHT THAT IT WAS A FAIRLY ACADEMIC

        10  DISCUSSION.  I DON'T KNOW IF I EVER WEIGHED IN ON IT

        11  BECAUSE THE DATE--I DIDN'T BELIEVE THAT THE CORE MEMPHIS

        12  TEAM WOULD MAKE IT ON THIS TIME FRAME.

        13           SO, I CERTAINLY WOULDN'T HAVE AGREED WITH WHAT

        14  PAUL SAID UP AT THE TOP BECAUSE I BELIEVE IT WAS GOING TO

        15  BE LATER, SO I THOUGHT IT WAS PRETTY OBVIOUS THAT WE WERE

        16  GOING TO INCLUDE IT.

        17  Q.   YOU THOUGHT IT WAS PRETTY OBVIOUS WHAT, SIR?

        18  A.   THAT WE WERE GOING TO INCLUDE IE 4 INTO MEMPHIS.

        19  Q.   WELL, SIR, LET ME GO TO GOVERNMENT EXHIBIT 354, WHICH

        20  IS ALREADY IN EVIDENCE, AND ASK YOU WHETHER THIS IS A

        21  DOCUMENT IN WHICH YOU WEIGHED IN WITH THIS DISCUSSION, IN

        22  YOUR LANGUAGE.

        23  A.   OKAY.

        24           (DOCUMENT HANDED TO THE WITNESS.)

        25  Q.   LET ME BEGIN BY ASKING YOU TO LOOK AT THE TOP OF THIS
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         1  PAGE.  THIS IS A LETTER FROM--OR MEMORANDUM FROM YOU TO

         2  MR. GATES AND MR. MARITZ; CORRECT?

         3  A.   NO, IT'S AN E-MAIL MESSAGE, BUT--

         4  Q.   AN E-MAIL MESSAGE.

         5  A.   OKAY.

         6  Q.   OKAY.  IT IS AN E-MAIL MESSAGE FROM YOU TO MR. GATES

         7  AND MR. MARITZ, DATED FEBRUARY 18, 1997.  AND LET ME

         8  DIRECT YOUR ATTENTION TO THE MIDDLE OF THE SECOND

         9  PARAGRAPH UNDER NUMBER ONE, WHERE IT SAYS, "ON OUR CURRENT

        10  PATH, IE 4 WILL NOT BE VERY INTEGRATED INTO WINDOWS."

        11           DO YOU SEE THAT?

        12  A.   I DO.

        13  Q.   NOW, THIS IS ABOUT FIVE OR SIX WEEKS AFTER THE MARITZ

        14  E-MAIL THAT WE TALKED ABOUT JUST A MOMENT AGO; CORRECT?

        15  A.   YES.

        16  Q.   AND ALTHOUGH YOU TOLD ME IN RESPONSE TO THE MARITZ

        17  E-MAIL THAT IT WAS ALWAYS OBVIOUS TO YOU WHAT WAS GOING TO

        18  HAPPEN AND IT WAS AN ACADEMIC DISCUSSION, HERE YOU'RE

        19  TALKING ABOUT AN ASSERTION THAT ON MICROSOFT'S CURRENT

        20  PATH, IE 4 WILL NOT BE VERY INTEGRATED INTO WINDOWS;

        21  CORRECT?

        22  A.   WHAT I SAID BEFORE IS THAT IE 4 WOULD BE INCLUDED.

        23  THAT WAS WHAT I WAS JUST TALKING ABOUT, JUST PREVIOUS.

        24  WHAT I'M TALKING ABOUT HERE IS, IN PARTICULAR, RIGHT

        25  AROUND THIS TIME FRAME IS WHERE I WAS SO CONCERNED THAT
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         1  TRIDENT, WHICH BECAME MSHTML, WE WEREN'T DOING WORK

         2  BETWEEN THAT AND PUTTING THAT WITH USER, AND THERE IS MAIL

         3  TALKING ABOUT THAT.

         4           SO, I WANTED ADDITIONAL INNOVATIVE THINGS DONE,

         5  THAT'S CORRECT.

         6  Q.   WELL, LET'S TALK ABOUT INTEGRATION BECAUSE THAT'S

         7  WHAT YOU WERE TALKING ABOUT HERE, AND THAT'S WHAT YOU WERE

         8  TALKING ABOUT--MR. MARITZ WAS TALKING ABOUT IN HIS JANUARY

         9  7TH, 1997, E-MAIL.

        10           AND LET ME GO BACK TO THAT FOR A MOMENT JUST SO

        11  YOU HAVE IT IN MIND.  THIS IS GOVERNMENT EXHIBIT 53 THAT

        12  YOU HAVE IN FRONT OF YOU.  AND THE SECOND PARAGRAPH

        13  BEGINS, "THE MAJOR REASON FOR THIS IS TO COMBAT NETSCAPE.

        14  WE HAVE TO POSITION THE BROWSER AS GOING AWAY AND DO

        15  DEEPER INTEGRATION ON WINDOWS."

        16           DO YOU SEE THAT?

        17  A.   I DO.

        18  Q.   AND WHAT MR. MARITZ IS ADVOCATING HERE IS DOING

        19  DEEPER INTEGRATION ON WINDOWS TO MAKE THE BROWSER LOOK

        20  LIKE IT'S GOING AWAY, IN QUOTES.  AND YOU SAID THAT WAS,

        21  IN YOUR MIND, AN ACADEMIC DISCUSSION.

        22           DO YOU RECALL THAT?

        23  A.   NO, SIR, I DON'T THINK I SAID THAT.  I THOUGHT I

        24  TALKED ABOUT--I THOUGHT I TALKED ABOUT INCLUSION, THAT THE

        25  INCLUSION OF IE 4, WHETHER IT WAS IE 3 OR IE 4, I THOUGHT
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         1  IN MY OWN MIND THAT IT WAS GOING TO BE IE 4.  THAT'S WHAT

         2  I WAS TALKING ABOUT.

         3  Q.   MR. MARITZ IS HERE SAYING THAT THEY'RE GOING TO HOLD

         4  WINDOWS 98 FOR IE 4; CORRECT?

         5  A.   YES.

         6  Q.   AND HE'S SAYING THAT HE THINKS MICROSOFT HAS TO GO DO

         7  DEEPER INTEGRATION ON WINDOWS AND HAS TO POSITION THE

         8  BROWSER AS GOING AWAY IN ORDER TO COMBAT NETSCAPE;

         9  CORRECT?

        10  A.   I WOULD HAVE TO HEAR WHAT YOU SAID AGAIN.  I MEAN,

        11  WHAT HE SAID IS ON THE SCREEN.

        12  Q.   HE SAYS THAT THE MAJOR REASON FOR THIS IS TO COMBAT

        13  NETSCAPE.  WE HAVE TO POSITION THE BROWSER AS GOING AWAY

        14  AND DO DEEPER INTEGRATION ON WINDOWS.

        15           LET ME JUST ASK YOU WHETHER YOU AGREE WITH THAT,

        16  SIR.

        17  A.   I THINK I--I DO.

        18  Q.   DID YOU AGREE WITH THAT BACK IN JANUARY OF 1997?

        19  A.   MAYBE NOT IN EXACTLY THOSE TERMS, BUT I WAS A HUGE

        20  SUPPORTER OF TECHNICAL INTEGRATION IN WINDOWS AND UNIFYING

        21  ON THE WINDOWS BRAND, YES, AND TO REDUCE THE AMOUNT OF

        22  CROSS-PLATFORM, YES.

        23  Q.   I WASN'T REALLY ASKING ABOUT UNIFYING THE WINDOWS

        24  BRAND OR EVEN LIMITING CROSS-PLATFORM.  WHAT I WAS ASKING

        25  ABOUT HERE WAS DOING DEEPER INTEGRATION OF THE BROWSER
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         1  INTO WINDOWS TO POSITION THE BROWSER AS GOING AWAY AS A

         2  MEANS OF COMBATTING NETSCAPE.  THAT'S WHAT I WAS ASKING

         3  YOU ABOUT.

         4           WERE YOU IN FAVOR OF THAT IN JANUARY OF 1997?

         5  A.   I DON'T KNOW IN 1997.

         6  Q.   OKAY.

         7  A.   I THINK IN GENERAL--I WAS TRYING TO EXPLAIN THAT THE

         8  INTEGRATION WAS A KEY DIFFERENTIATION POINT, AND SO YES, I

         9  DEFINITELY BELIEVED IN THAT BECAUSE NETSCAPE BROWSER WAS

        10  BECOMING A VERY RICH PLATFORM, AND I THOUGHT WE NEEDED TO

        11  DO INNOVATIVE THINGS IN WINDOWS.

        12  Q.   AND YOU BELIEVED THAT MICROSOFT WAS IN HEAD-TO-HEAD

        13  COMPETITION WITH NETSCAPE, DID YOU NOT, SIR?

        14  A.   IN CERTAIN AREAS, I BELIEVED THERE WAS ABSOLUTE

        15  COMPETITION, YES.

        16  Q.   AND WAS ONE OF THOSE AREAS THE BROWSER?

        17  A.   YES.

        18  Q.   OKAY.

        19  A.   I DO BELIEVE THAT.

        20  Q.   OKAY.  NOW LET'S GO TO GOVERNMENT EXHIBIT 354 AGAIN,

        21  THE FIRST PAGE.  AND BACK TO THE SENTENCE THAT WE WERE

        22  TALKING ABOUT IN WHICH YOU WROTE, "ON OUR CURRENT PATH,

        23  IE 4 WILL NOT BE VERY INTEGRATED INTO WINDOWS."

        24           DO YOU SEE THAT?

        25  A.   YES, I DO.
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         1  Q.   AND WOULD IT BE FAIR TO INTERPRET THIS AS YOUR SAYING

         2  THAT YOU THOUGHT THAT IE 4 SHOULD BE MORE INTEGRATED INTO

         3  WINDOWS THAN THE CURRENT PATH WOULD LEAD MICROSOFT TO DO?

         4  A.   YES, THAT IS TRUE.

         5  Q.   IN FACT, WAS IE 4 MORE INTEGRATED IN WINDOWS WHEN

         6  WINDOWS 98 ACTUALLY CAME OUT THAN YOU THOUGHT WAS GOING TO

         7  BE THE CASE IN FEBRUARY OF 1997?

         8  A.   I CAN'T REMEMBER, BUT I'M ASSUMING SO.  WE

         9  CERTAINLY--WELL, I'M ASSUMING SO.  I CAN'T REMEMBER, YOU

        10  KNOW, ALL THE PLANS FOR--AT THAT TIME ABOUT WINDOWS UPDATE

        11  AND WINDOWS HELP AND THE LIKE.

        12           THE THING THAT I--PARTICULARLY IRRITATED ME WE

        13  STILL HADN'T DONE, BUT--BUT ANOTHER RELEASE.  I'M DONE.

        14  Q.   OKAY.  LET ME DIRECT YOUR ATTENTION TO THE NEXT

        15  PARAGRAPH THAT BEGINS, "I AM CONVINCED THE PATH WE'RE ON

        16  IS THE WRONG ONE."

        17  A.   YES.

        18  Q.   DO YOU SEE THAT?

        19  A.   YES.

        20  Q.   WE ARE PLAYING INTO NETSCAPE'S STRENGTHS AND AGAINST

        21  OUR OWN.

        22  A.   YES.

        23  Q.   AND THEN LATER IN THE PARAGRAPH YOU SAY, "WE FOCUS

        24  ATTENTION ON THE BROWSER BATTLE WHERE WE HAVE LITTLE

        25  MARKET SHARE INSTEAD OF FOCUSING THE BATTLE AT INTEGRATING
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         1  THINGS INTO WINDOWS WHERE WE HAVE MARKET SHARE AND A GREAT

         2  DISTRIBUTION CHANNEL."

         3           WHAT IS THE GREAT DISTRIBUTION CHANNEL THAT YOU

         4  WERE REFERRING TO THERE?

         5  A.   EVERYTHING.  EVERYTHING IN THE SENSE OF EVERY PATH OF

         6  DISTRIBUTION THAT WE HAVE.  IT'S VERY WELL UNDERSTOOD, YOU

         7  KNOW, WITH EITHER TO CORPORATE ACCOUNTS, OR TO HOME,

         8  WORLDWIDE DISTRIBUTION.  DURING THIS TIME WE HAD A WHOLE

         9  SERIES OF ISSUES ABOUT DISTRIBUTION THAT WERE BEING

        10  DISCUSSED ABOUT IE, HOW MUCH THE SALES FORCE WOULD SPEND

        11  TIME ON IT.  SO, IT WAS JUST IN GENERAL.

        12           WINDOWS IS WHAT WE WERE SET UP TO GO AND SELL.

        13  Q.   NOW, WHEN YOU REFER TO A GREAT DISTRIBUTION CHANNEL

        14  THERE, I TAKE IT WHAT YOU'RE SAYING IS THAT THAT INCLUDES

        15  BUT IS NOT LIMITED TO THE OEM CHANNEL.

        16  A.   YES, THAT'S CORRECT.

        17  Q.   NOW, LET ME GO BACK TO YOUR JANUARY 2, 1997, MEMO,

        18  AND IN PARTICULAR THE THIRD PARAGRAPH, THE LAST LINE WHERE

        19  IT SAYS THAT "WINDOWS 98 MUST BE A SIMPLE UPGRADE, BUT

        20  MOST IMPORTANTLY, IT MUST BE A KILLER ON OEM SHIPMENTS SO

        21  THAT NETSCAPE NEVER GETS A CHANCE ON THESE SYSTEMS."

        22           HERE YOU WERE, IN PARTICULAR, FOCUSING ON THE OEM

        23  CHANNEL; IS THAT FAIR?

        24  A.   YES, IN THAT SENTENCE.  I WANTED IT TO BE GREAT WHEN

        25  PEOPLE OPENED THE BOX WITH IT.
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         1  Q.   NOW, LET ME GO TO GOVERNMENT EXHIBIT 50, WHICH IS

         2  ALREADY IN EVIDENCE.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4  Q.   AND THIS IS AN E-MAIL FROM MR. MARITZ TO YOU AND THEN

         5  A REPLY FROM YOU TO MR. MARITZ, BOTH ON JANUARY 2, 1997;

         6  IS THAT CORRECT?

         7  A.   THAT'S CORRECT.

         8  Q.   AND MR. MARITZ IS SAYING THAT WITH RESPECT TO IE AND

         9  WINDOWS, AGAIN HE'S SAYING THAT MICROSOFT HAS TO MAKE

        10  WINDOWS INTEGRATION ITS BASIC STRATEGY.

        11           DO YOU SEE THAT?

        12  A.   YES.

        13  Q.   AND IN YOUR RESPONSE TO THAT, YOU SAY YOU AGREE WITH

        14  THAT?

        15  A.   YES.

        16  Q.   AND YOU SAY, "IT'S THE ONLY THING THAT MAKES SENSE,

        17  EVEN IF OEM'S SUFFER."

        18           DO YOU SEE THAT?

        19  A.   I DO.

        20  Q.   AND IS THAT A REFERENCE TO WHAT MR. MARITZ SAID IN

        21  THE THIRD SENTENCE OF HIS E-MAIL, THAT THE PAIN OF THE

        22  INTEGRATION STRATEGY IS THAT MICROSOFT HAS TO SUBORDINATE

        23  OTHER OEM WINDOWS'S OBJECTIVES, FOR EXAMPLE, HARDWARE

        24  SUPPORT"?  IS THAT WHAT YOU WERE REFERRING TO, SIR?

        25  A.   WELL, IT'S GENERAL--WHEN I SAID "OEM'S MUST SUFFER,"
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         1  IT'S--THE SINKING PLAN MEANS THAT--THAT ALTHOUGH AS ONE

         2  SET OF PARTNERS THEY WANTED FEATURES, AND THAT WE COULDN'T

         3  PROVIDE THEM, PERHAPS, IN THE TIME FRAME THEY WANTED THEM.

         4           ONE OF THE THINGS THAT IS MY JOB IS TO LISTEN TO

         5  ALL THE INPUTS OF EVERYBODY WHO WANTS EVERYTHING, AND I

         6  WILL GUARANTEE YOU WE NEVER PLEASE THE WHOLE POPULATION.

         7  MY JOB IS TO TRY TO COORDINATE THOSE AND MAXIMIZE THE

         8  VALUE.  SO, IN THIS PARTICULAR CASE, WHAT I'M SAYING IS

         9  YES, THEY MAY NOT GET ALL THOSE FEATURES WHEN THEY WANT

        10  THEM.

        11  Q.   AND THEY'RE GOING TO GET THE FEATURES THAT THEY WANT

        12  LATER BECAUSE OF MICROSOFT'S INTEGRATION STRATEGY;

        13  CORRECT, SIR?

        14  A.   WELL, IT'S NOT THE STRATEGY.  IT'S THE TIME FRAME.

        15  AT LEAST FROM THE WAY I READ THIS, IT'S THE TIME FRAME.

        16  AT THIS TIME THE BELIEF WAS THAT--WELL, I SHOULDN'T--I

        17  DON'T KNOW AT THIS PARTICULAR TIME, BUT CLEARLY THERE WAS

        18  A PROBLEM ABOUT TIMING, SO I DON'T KNOW IF IT WAS THE

        19  INTEGRATION STRATEGY.  I WOULD SAY IT'S MORE THE TIMING.

        20  Q.   WELL, THE TIMING OF THE OEM'S GETTING THE FEATURES

        21  THEY WANTED LATER WAS BECAUSE OF THE ADOPTION BY MICROSOFT

        22  OF WHAT IS REFERRED TO HERE AS THE INTEGRATION STRATEGY;

        23  CORRECT, SIR?

        24  A.   YES.  IT HAS TO DO WITH IE 4.  IT DOESN'T HAVE TO DO

        25  WITH OUR INTEGRATION STRATEGY.  WE HAD ALWAYS BEEN ON THAT
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         1  STRATEGY.  THAT'S WHAT I HAD SAID EARLIER.

         2  Q.   WELL, SIR, THE PEOPLE WHO WERE RESPONSIBLE FOR

         3  DEALING WITH THE OEM'S WANTED TO RELEASE WINDOWS 98

         4  WITHOUT IE 4; CORRECT, SIR?

         5  A.   I'M SORRY, CAN YOU REPEAT YOUR QUESTION?

         6  Q.   YES.

         7           THE PEOPLE THAT WERE RESPONSIBLE FOR DEALING WITH

         8  OEM'S AT MICROSOFT WANTED TO RELEASE WINDOWS 98 WITHOUT

         9  IE 4.

        10  A.   I DON'T KNOW THAT THAT'S TRUE.  I TALKED TO THE

        11  HARDWARE EVANGELISTS, AND THEY WANTED--THEY HAD TALKED TO

        12  OEM'S.  THEY WEREN'T RESPONSIBLE FOR THE OEM'S.  THEY WERE

        13  ACCEPTING--TRYING TO UNDERSTAND THE FEATURES, SO IT'S A

        14  SLIGHTLY DIFFERENT GROUP.

        15  Q.   WHO IS RESPONSIBLE FOR DEALING WITH THE OEM'S AT

        16  MICROSOFT, SIR?

        17  A.   THERE ARE ACTUALLY SEVERAL GROUPS.  THE PRIMARY GROUP

        18  IS UNDER JOACHIM KEMPIN.

        19  Q.   MR. KEMPIN.

        20  A.   BUT--

        21  Q.   THAT'S THE PRIMARY GROUP?

        22  A.   YES.  BUT IN TERMS OF DEFINITION OF HARDWARE SUPPORT,

        23  THAT COMES IN THE PRODUCT TEAM, AND THOSE ARE THE PEOPLE I

        24  TALKED TO.  I DIDN'T--NOT THAT I CAN REMEMBER--TALK TO

        25  JOACHIM OR ANY OF HIS PEOPLE ABOUT THIS.
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         1  Q.   YOU JUST DON'T KNOW WHAT MR. KEMPIN'S VIEW OF THIS

         2  WAS?  IS THAT YOUR TESTIMONY?

         3  A.   I CAN'T REMEMBER.  MAYBE HE WAS TERRIBLE (SIC)

         4  AGAINST IT.  I DON'T REMEMBER.

         5  Q.   WELL, IF YOU'RE TALKING ABOUT DEALING WITH THE OEM'S,

         6  WOULDN'T YOU WANT TO KNOW WHAT THE HEAD OF THE DEPARTMENT

         7  THAT IS PRIMARILY DEALING WITH OEM'S THOUGHT ABOUT IT?

         8  A.   WELL, IT DOESN'T QUITE WORK THAT WAY.  MANY OF THE

         9  TIMES THE PEOPLE IN MY ORGANIZATION WILL JUST GO AND SEND

        10  A PIECE OF MAIL TO THE PARTICULAR SET OF OEM'S THEY ARE

        11  INTERESTED IN THE FEEDBACK TO, OR MAYBE THEY'LL SEND A

        12  PIECE OF MAIL TO SOMEBODY IN JOACHIM'S ORGANIZATION, OR

        13  MAYBE THEY'LL JUST, AS I SAID, TALK TO THE OEM'S DIRECTLY.

        14  DID WE SEND A PIECE OF MAIL TO JOACHIM ABOUT THIS?  I

        15  DON'T REMEMBER.  IT'S A--

        16  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 159 AND

        17  SEE IF THAT REFRESHES YOUR RECOLLECTION.

        18  A.   OKAY.

        19           (DOCUMENT HANDED TO THE WITNESS.)

        20  Q.   IT'S ALREADY IN EVIDENCE.  THIS IS A MEMORANDUM FROM

        21  YOU TO MR. GATES AND MR. MARITZ, DATED JANUARY 28, 1997;

        22  IS THAT CORRECT?

        23  A.   YES.

        24  Q.   AND YOU HAVE JUST RETURNED FROM A HALF-DAY OFFSITE

        25  MEETING; IS THAT CORRECT?
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         1  A.   YES, THAT'S WHAT IT SAYS.

         2  Q.   AND THAT MEETING INCLUDED THE OEM GROUP; IS THAT

         3  CORRECT?

         4  A.   YES.

         5  Q.   AND THE NUMBER ONE BIG ISSUE DEALT WITH THE

         6  WINDOWS 98 PLAN; CORRECT?

         7  A.   THE MEMPHIS PLAN, YES.

         8  Q.   AND MR. KEMPIN DID NOT AGREE WITH THE PLAN; CORRECT?

         9  A.   THAT'S WHAT IT SAYS HERE, YEP.

        10  Q.   AND INDEED, MR. KEMPIN PLANNED TO RAISE HIS PROBLEM

        11  WITH MR. MARITZ AND MR. GATES; CORRECT?

        12  A.   THAT'S WHAT IT SAYS.

        13  Q.   AND YOU BELIEVED THAT MR. KEMPIN WANTED A

        14  MEMPHIS-LIKE PRODUCT WITH ALL THE NEW HARDWARE SUPPORT

        15  MINUS IE 4 TO BE MADE AVAILABLE IN JUNE; CORRECT?

        16  A.   THAT'S WHAT IT SAYS.

        17  Q.   AND MR. KEMPIN WANTED IE 4 TO BE ADDED THE FOLLOWING

        18  YEAR; CORRECT?

        19  A.   THAT'S WHAT IT SAYS.

        20  Q.   DOES THIS REFRESH YOUR RECOLLECTION AS TO WHAT

        21  MR. KEMPIN'S VIEWS WERE?

        22  A.   YEAH, BECAUSE I DIDN'T REMEMBER IT, YEAH.

        23  Q.   LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT

        24  355, WHICH AGAIN IS ALREADY IN EVIDENCE.

        25           (DOCUMENT HANDED TO THE WITNESS.)
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         1           MR. BOIES:  I APOLOGIZE, YOUR HONOR.  IT'S NOT IN

         2  EVIDENCE.  I OFFER GOVERNMENT EXHIBIT 355.

         3           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

         4           THE COURT:  GOVERNMENT'S 355 IS ADMITTED.

         5                         (GOVERNMENT'S EXHIBIT NO. 355 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. BOIES:

         8  Q.   NOW, AT THE BOTTOM OF THE FIRST PAGE IS THE BEGINNING

         9  OF AN E-MAIL TO YOU FROM MR. ROBERTS; IS THAT CORRECT?

        10  A.   YES.  I'M GOING TO HAVE TO READ THIS, BUT JUST POINT

        11  ME TO THE AREA THAT YOU WANT ME TO GO TO.

        12  Q.   CERTAINLY.  I'M GOING TO BE INTERESTED IN THE TOP OF

        13  THE THIRD PAGE.

        14           (WITNESS REVIEWS DOCUMENT.)

        15           THE COURT:  I THINK WE WILL TAKE A BRIEF RECESS,

        16  MR. BOIES, WHILE HE FINISHES READING THIS.

        17           MR. BOIES:  ALL RIGHT.

        18           (BRIEF RECESS.)

        19           THE COURT:  GO AHEAD.

        20  BY MR. BOIES:

        21  Q.   MR. ALLCHIN, DURING THE BREAK, DID YOU HAVE A CHANCE

        22  TO REVIEW GOVERNMENT EXHIBIT 355?

        23  A.   YES.

        24  Q.   AND WOULD YOU IDENTIFY FOR THE RECORD WHAT

        25  MR. ROBERTS'S POSITION WAS AT THIS TIME.
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         1  A.   LET'S SEE.  I DON'T REMEMBER HIS TITLE, BUT HE WAS IN

         2  THE MARKETING ORGANIZATION FOR WINDOWS ON THE CLIENT SIDE,

         3  I THINK, BUT I DON'T KNOW HIS TITLE.

         4  Q.   DID HE WORK FOR YOU, SIR?

         5           THE COURT:  WHO IS VICKY LEWIS?

         6           THE WITNESS:  WHERE IS THAT, SIR?

         7           THE COURT:  UP AT THE VERY TOP OF THE PAGE.

         8           THE WITNESS:  THAT--VICKY, I BELIEVE, IS MOSHE

         9  DUNIE'S ADMIN, BUT I'M NOT A HUNDRED PERCENT SURE.

        10           THE COURT:  OKAY, THANKS.

        11           THE WITNESS:  DID HE WORK FOR ME?  NO, HE DID

        12  NOT.

        13  BY MR. BOIES:

        14  Q.   WHO DID HE WORK FOR?

        15  A.   HE WORKED FOR RICHARD TONG, WHO WORKED FOR ME.

        16  Q.   THAT IS, HE WORKED IN YOUR ORGANIZATION?

        17  A.   YES, HE DID.

        18  Q.   NOW, LET ME DIRECT YOUR ATTENTION TO WHAT HE SAYS AT

        19  THE TOP OF PAGE THREE, WHERE HE SAYS, "INTERNET EXPLORER

        20  HAS A MUCH STRONGER CHANCE OF WINNING ONCE IT IS

        21  INTEGRATED INTO THE OPERATING SYSTEM.  AN INTEGRATED

        22  BROWSER MAKES NETSCAPE A NONISSUE, A SUPERFLUOUS PRODUCT

        23  FOR ALL BUT THE MOST COMMITTED NETSCAPE USER."

        24           DO YOU SEE THAT?

        25  A.   I DO, SIR.
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         1  Q.   DO YOU AGREE WITH THAT, SIR?

         2  A.   UH, DO I AGREE WITH THAT?  I DON'T KNOW WHAT HE'S

         3  BASING THIS ON.  YOU ALREADY KNOW THAT I BELIEVE DEEPLY IN

         4  INTEGRATION FOR MANY REASONS, SO I--I DON'T KNOW WHAT HE'S

         5  BASING THIS ON.

         6           DO I THINK THAT IT HAS A STRONGER CHANCE OF

         7  WINNING?

         8  Q.   NO, THAT WASN'T WHAT I WAS ASKING.

         9  A.   OKAY, SORRY.

        10  Q.   WHAT I WAS ASKING IS WHETHER YOU THOUGHT IT HAD A

        11  MUCH STRONGER CHANCE OF WINNING ONCE IT IS INTEGRATED INTO

        12  THE OS BECAUSE AN INTEGRATED BROWSER MAKES NETSCAPE A

        13  NONISSUE, A SUPERFLUOUS PRODUCT FOR ALL BUT THE MOST

        14  COMMITTED NETSCAPE USER.

        15  A.   I WOULD SAY THAT THE PLATFORM, MEANING WINDOWS AND IE

        16  TOGETHER, AND ALL THE OTHER COMPONENTS HAVE A BETTER

        17  CHANCE OF WINNING AGAINST NETSCAPE, THAT'S CORRECT.

        18  Q.   BECAUSE AN INTEGRATED BROWSER MAKES NETSCAPE A

        19  NONISSUE?

        20  A.   WELL, I THINK THAT THAT'S--

        21  Q.   A SUPERFLUOUS PRODUCT FOR ALL BUT THE MOST COMMITTED

        22  NETSCAPE USER?

        23  A.   WELL, I CERTAINLY WOULDN'T PHRASE IT THAT WAY,

        24  OBVIOUSLY, THAT THERE--IT'S A VERY COMPETITIVE SITUATION,

        25  SO I DON'T KNOW HOW HE'S CONCLUDING IT'S A NONISSUE.
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         1  Q.   HE GOES ON TO SAY, "THE PROLIFERATION OF INTERNET

         2  USAGE MEANS THESE PRODUCTS ARE REACHING THE MASSES:  USERS

         3  WHO WOULD BE HAPPY NOT TO HAVE TO THINK ABOUT BROWSERS OR

         4  DOWNLOADING NEW VERSIONS.  THE SAME USERS WHO CURRENTLY

         5  SAY, `WHY SHOULD I BOTHER DOWNLOADING A NEW BROWSER,

         6  SWITCHING, LEARNING SOMETHING NEW,' WILL HAVE THE SAME

         7  REASONS TO USE AN INTEGRATED IE 4 AND ABANDON NETSCAPE."

         8           DO YOU AGREE WITH THAT?

         9  A.   I DON'T HAVE THE KNOWLEDGE TO KNOW.

        10  Q.   OKAY.

        11  A.   I DON'T.

        12  Q.   OKAY.  LET ME ASK YOU TO--

        13  A.   BUT BEFORE YOU LEAVE THIS, I WOULD LIKE TO MAKE A

        14  COUPLE OF COMMENTS, IF THAT'S OKAY.  OR ISN'T IT?

        15  Q.   WELL, YOUR LAWYER IS GOING TO HAVE A CHANCE TO ASK

        16  YOU A LOT OF QUESTIONS OR AS MANY QUESTIONS YOU WOULD LIKE

        17  TO ANSWER FOR HIM.  I'M ACTUALLY TRYING TO GET THIS OVER

        18  WITH, IF I CAN.  AND IF THERE IS SOMETHING YOU FEEL YOU

        19  HAVE TO SAY--

        20  A.   NO, NO, I WILL WAIT.

        21  Q.   OKAY.  LET ME ASK YOU TO LOOK LAST IN THIS CONNECTION

        22  AT GOVERNMENT EXHIBIT 233, WHICH IS ALREADY IN EVIDENCE.

        23  THIS IS A MAY 27, 1998, IE 5 OEM MARKETING REVIEW.

        24           HAVE YOU EVER SEEN THIS DOCUMENT BEFORE, SIR?

        25  A.   NO, I HAVEN'T, NOT TO MY KNOWLEDGE.
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         1  Q.   LET ME ASK YOU TO LOOK AT THE BOTTOM OF THE SECOND

         2  PAGE WHERE IT SAYS, END USERS VIEW BOTH IE AND NETSCAPE

         3  BROWSERS AS PARITY PRODUCTS.

         4           DO YOU SEE THAT?

         5  A.   I DO SEE THAT.

         6  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING AS TO WHAT

         7  MICROSOFT'S ANALYSIS SHOWS OR SHOWED IN MAY OF 1998?

         8  A.   I HAVE NO IDEA WHO MADE THIS PRESENTATION, WHO IT WAS

         9  GIVEN TO.  I--I--I JUST HAVE NEVER SEEN IT, SO--AND

        10  CERTAINLY, THE PLAN THAT'S HERE IS ONE THAT I DON'T

        11  RECOGNIZE AT ALL, SO--SO I DON'T KNOW HOW TO ANSWER THAT,

        12  OKAY?

        13  Q.   MY FIRST QUESTION IS WHETHER YOU HAD SEEN IT BEFORE.

        14  YOU SAID NO.

        15  A.   YES.

        16  Q.   MY SECOND QUESTION IS WHETHER YOU AGREED WITH IT.

        17  A.   THE WHOLE DOCUMENT?

        18  Q.   NO, SIR.

        19  A.   THIS ONE COMMENT?

        20  Q.   YES.  AT THE BOTTOM OF THE PAGE--

        21  A.   "VIEWS BROWSERS AS PARITY PRODUCTS."

        22  Q.   INTERNET EXPLORER AND NETSCAPE--I'M SORRY.

        23  A.   WELL, I DON'T KNOW WHETHER I AGREE BECAUSE I HAVE MET

        24  PEOPLE WHO ARE IN LOVE WITH ONE OR THE OTHER, SO I DON'T

        25  KNOW IF THEY VIEW IT AS PARITY.  I DON'T KNOW WHY THIS WAS
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         1  WRITTEN--I DON'T KNOW.

         2  Q.   OKAY.  LET ME ASK YOU TO LOOK AT THE NEXT PAGE.  IN

         3  THE MIDDLE WHERE IT SAYS, "QUOTE, IT CAME WITH MY

         4  COMPUTER, CLOSED QUOTE, IS THE NUMBER ONE REASON PEOPLE

         5  SWITCH TO IE FROM NETSCAPE."

         6           DO YOU SEE THAT?

         7  A.   YEAH.

         8  Q.   DO YOU AGREE WITH THAT?

         9  A.   I HAVE NO IDEA WHERE THEY'RE GETTING THIS DATA, HOW

        10  THEY CONCLUDED THIS, WHO PRESENTED THIS, WHO CREATED IT.

        11  I DON'T KNOW ABOUT.

        12  Q.   MY QUESTION IS SIMPLY WHETHER YOU AGREE WITH IT OR

        13  NOT, SIR.  I'M NOT ASKING YOU TO SPECULATE AS TO WHO WROTE

        14  IT.  WHAT I'M ASKING YOU IS WHETHER YOU AGREE WITH WHAT'S

        15  WRITTEN.

        16  A.   WHAT IS "IT" HERE?

        17  Q.   THE "IT" IS THE SENTENCE, THE STATEMENT THAT SAYS,

        18  QUOTE, IT CAME WITH MY COMPUTER, CLOSED QUOTE, IS THE

        19  NUMBER ONE REASON PEOPLE SWITCH TO INTERNET EXPLORER FROM

        20  NETSCAPE.

        21  A.   I GUESS I--I DON'T HAVE ENOUGH DATA THAT I WOULD

        22  AGREE WITH THIS, NO, BECAUSE WHAT I HAVE SEEN IN THE

        23  REVIEWS AND WHAT PEOPLE--WHAT I HAVE TALKED TO, TALK ABOUT

        24  THE FEATURES AND THE QUALITY.  AND THEY DO TALK ABOUT A

        25  SINGLE INTEGRATED INSTALL.  THEY DO TALK ABOUT THAT.  THEY
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         1  DO LIKE THAT FEATURE.

         2  Q.   LET ME GO DOWN TO THE BOTTOM OF THIS PAGE WHERE IT

         3  SAYS "CONCLUSION."

         4           DO YOU SEE THAT?

         5  A.   YES.

         6  Q.   "CONCLUSION, OEM'S ARE THE BEST VEHICLE TO GAIN

         7  BROWSER SHARE."

         8           DO YOU AGREE WITH THAT?

         9  A.   I ACTUALLY DON'T AGREE WITH THAT.  I KNOW THAT IT'S

        10  AN IMPORTANT DISTRIBUTION VEHICLE, BUT THE STUDIES THAT I

        11  FOUND--SAW SHOWED THAT ISP'S AND THE INTERNET WAS (SIC)

        12  THE BEST DISTRIBUTION, BUT IT WASN'T IN MY AREA, SO--BUT

        13  THOSE ARE STUDIES THAT I HAD SEEN AT DIFFERENT TIMES.

        14  Q.   ALL RIGHT, SIR.

        15           THE COURT:  MR. BOIES, YOU SAY GOVERNMENT EXHIBIT

        16  233 IS IN EVIDENCE.  DO YOU RECALL WHOSE TESTIMONY IT CAME

        17  IN UNDER?

        18           MR. BOIES:  I KNOW I USED IT WITH MR. BARKSDALE,

        19  AND I USED IT WITH ONE OTHER WITNESS; I THINK

        20  DR. SCHMALENSEE.

        21           THE COURT:  BUT NOBODY HAS YET VOUCHED FOR IT?

        22           MR. BOIES:  I DON'T BELIEVE SO BECAUSE I DON'T

        23  BELIEVE I USED IT WITH MR. MARITZ.

        24           THE COURT:  ALL RIGHT.

        25           MR. BOIES:  AND THIS IS A MICROSOFT DOCUMENT.
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         1           THE COURT:  I KNOW.

         2           MR. BOIES:  I INTEND TO ASK EACH OF THE WITNESSES

         3  ABOUT IT, YOUR HONOR, AND SEE IF ANY OF THEM ADMIT HAVING

         4  SEEN IT BEFORE.

         5  BY MR. BOIES:

         6  Q.   ALL RIGHT.  TURNING VERY BRIEFLY TO ONE OTHER TOPIC,

         7  AND THEN I WANT TO GO TO THE QUESTION OF THE VIDEO THAT

         8  WAS PREPARED.

         9           BUT BEFORE I DO THAT, IN YOUR REDIRECT BY

        10  MR. HOLLEY, IN THE COURSE OF AN ANSWER RELATING TO THE

        11  WORK YOU HAD DONE, YOU SAID, "WE DIDN'T TRY TO COVER UP

        12  ANYTHING.  I NEVER TRIED TO COVER UP ANYTHING."

        13           DO YOU RECALL THAT?

        14  A.   I DON'T, BUT I COULD IMAGINE SAYING THAT, YOU KNOW,

        15  WE ARE TRYING TO BE TRUTHFUL.  WE ARE TRYING TO BE, YOU

        16  KNOW, UPFRONT.  YES.

        17  Q.   WELL, DO YOU HAVE A COPY OF YOUR TRIAL TRANSCRIPT IN

        18  FRONT OF YOU, JUST FOR IN CONTEXT SO YOU KNOW WHAT WE'RE

        19  TALKING ABOUT?

        20  A.   LET'S SEE HERE.

        21           NO, I DON'T.  IS IT THE P.M. SESSION?

        22  Q.   YES, IT IS.

        23  A.   FEBRUARY 2ND?

        24  Q.   RIGHT.

        25  A.   OKAY.
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         1  Q.   AND IF YOU WOULD GO TO PAGE 36 OF THAT WHERE IN THE

         2  MIDDLE OF THE ANSWER YOU'RE SAYING THAT YOU DIDN'T SAY,

         3  "OH, MY GOODNESS, THIS IS SOMETHING WE NEED TO COVER UP"?

         4  A.   JUST A SECOND.

         5           THE COURT:  WHAT PAGE?

         6           MR. BOIES:  PAGE 36, LINE NINE.

         7           THE WITNESS:  OH, YES.  I REMEMBER.  THIS IS

         8  ABOUT THE PROFILING.

         9  BY MR. BOIES:

        10  Q.   RIGHT.  THIS IS REALLY JUST AS A PREDICATE.  I'M NOT

        11  GOING TO ASK YOU A LOT ABOUT THAT TESTIMONY.  I WANT YOU

        12  TO HAVE THAT IN MIND WHEN I WAS ASKING THE NEXT QUESTION.

        13           MR. BOIES:  AND I WOULD LIKE TO NOW PLACE BEFORE

        14  THE WITNESS AND OFFER GOVERNMENT EXHIBIT 1699.

        15           (DOCUMENT HANDED TO THE WITNESS.)

        16           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

        17           THE COURT:  GOVERNMENT'S 1699 IS ADMITTED.

        18                         (GOVERNMENT EXHIBIT NO. 1699 WAS

        19                          ADMITTED INTO EVIDENCE.)

        20           THE WITNESS:  COULD YOU TELL ME APPROXIMATELY

        21  WHERE YOU'RE GOING TO FOCUS SO I COULD--

        22  BY MR. BOIES:

        23  Q.   YES.  I'M GOING TO FOCUS ON THE MESSAGE FROM YOU TO A

        24  VARIETY OF PEOPLE, DATED DECEMBER 14, 1998, AND REALLY

        25  JUST THE LAST LINE WHERE AFTER A COUPLE OF PAGES OF
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         1  DISCUSSION AND SETTING FORTH TASKS ARE RELATING TO

         2  MR. FELTEN'S PROGRAM.

         3  A.   OKAY.

         4  Q.   YOU SAY, "PLEASE, NO MAIL ON THIS THAT IS NOT

         5  ATTORNEY/CLIENT PRIVILEGED."

         6  A.   YES.

         7  Q.   DO YOU SEE THAT?

         8  A.   I DO.

         9  Q.   NOW, WAS PART OF THE REASON FOR THAT TO BE SURE THAT

        10  THE WORK THAT YOU WERE DOING WAS NOT AVAILABLE TO THE

        11  PLAINTIFF TO REVIEW?

        12  A.   I DON'T KNOW ABOUT THE WORK, BUT, YES, I WAS TRYING

        13  TO HAVE A DISCUSSION HERE TO DEFEND OURSELVES IN THIS CASE

        14  BECAUSE WE HAD A TERRIBLE ACCUSATION AGAINST US.

        15  Q.   NOW, WHEN YOU SAY YOU WERE TRYING TO DEFEND YOURSELF,

        16  WHAT YOU SAID OUT HERE WAS A WHOLE LOT OF WORK THAT WAS

        17  GOING TO BE DONE; RIGHT?

        18  A.   YES.

        19           WELL--

        20  Q.   AND, INDEED, IT WAS WORK THAT YOU WERE GOING TO COME

        21  IN AND TESTIFY ABOUT; RIGHT?

        22  A.   WELL, I THINK THAT THIS WAS ABOUT WHAT WAS GOING TO

        23  BE SAID.  I SAY HERE, "WE WILL ANNOUNCE THIS IN COURT ON

        24  WEDNESDAY," SO--SO, I DON'T KNOW IF--I WAS TRYING TO GET

        25  THE TEAM TO PRODUCE THIS FOR THE ATTORNEYS, AND THEY HAD

                                                           46

         1  CALLED ME TO ASK ME TO GET THE RIGHT PEOPLE.

         2  Q.   NOW, YOU SAID THIS RELATED TO A PARTICULAR SUBJECT.

         3           DID YOU ALSO HAVE PEOPLE THAT DID WORK ON MATTERS

         4  LIKE YOUR ASSERTION THAT THE FELTEN PROGRAM HAD OR CAUSED

         5  A MEMORY LEAK?

         6  A.   NO.  WHAT WE--WELL, WHAT WE DID IS WE HAVE--WE SET UP

         7  A TEST ENVIRONMENT, AND WE TESTED IT.  AND WE, OVER A

         8  PERIOD OF TIME, WHICH HAS NEVER BEEN EXACTLY REPRODUCED,

         9  THAT THE SYSTEM WOULD SLOW DOWN, AND THE ONLY EXPLANATION

        10  COULD BE THAT WE COULD COME UP WITH WAS A MEMORY LEAK.

        11           AND I HAVE BEEN DEPOSED ON THIS, AND I TRIED TO

        12  EXPLAIN ON WHAT WE KNEW ABOUT THAT AT THAT TIME.

        13           THE COURT:  MEMORY LEAK?

        14           THE WITNESS:  YEAH, I CAN EXPLAIN.

        15           THE COURT:  OKAY.  I THINK IT'S SELF-EXPLANATORY.

        16  I EXPERIENCE IT FREQUENTLY.  IF IT NEEDS EXPLANATION, GO

        17  AHEAD, SIR.

        18           THE WITNESS:  WELL, IT MIGHT.  TYPICALLY, WHEN A

        19  MACHINE SLOWS DOWN--

        20           MR. BOIES:  WITHOUT INTERRUPTING THE WITNESS--

        21  BY MR. BOIES:

        22  Q.   --WOULD IT BE HELPFUL TO HAVE PARAGRAPH 198 OF YOUR

        23  DIRECT TESTIMONY IN FRONT OF YOU AND THE COURT WHEN YOU

        24  ANSWER THIS QUESTION?

        25  A.   OKAY.
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         1  Q.   BECAUSE THAT IS WHERE YOU DEAL WITH THE SUBJECT.

         2           THE COURT:  IN HIS DEPOSITION?

         3           MR. BOIES:  IN HIS DIRECT TESTIMONY, PARAGRAPH

         4  198 OF HIS DIRECT TESTIMONY.

         5           THE COURT:  ALL RIGHT.  I FOLLOW YOU.

         6  BY MR. BOIES:

         7  Q.   NOW, YOU DID NOT PERSONALLY DO ANY OF THE TESTING OR

         8  WORK THAT ENCOUNTERED A POSSIBLE MEMORY LEAK; CORRECT?

         9  A.   IT TURNS OUT AFTER I TESTIFIED--NO, AFTER I DID THIS

        10  TESTIMONY AND AFTER I WAS DEPOSED ON--ON--SO MANY

        11  TIMES--MONDAY, LAST MONDAY, I WENT AND I SPENT SOME TIME

        12  BECAUSE I WAS ASKED IN THAT DEPOSITION, AND I WAS ABLE TO

        13  COME UP WITH SOMETHING THAT CERTAINLY WAS VERY STRANGE

        14  WHICH COULD BE RELATED TO THIS.  BUT WAS I PERSONALLY

        15  INVOLVED IN THE TESTING OF THE PERFORMANCE IN THE OTHER

        16  APPS IN THE LAB?  THE ANSWER IS NO.

        17  Q.   OKAY.  LET'S BEGIN FIRST WITH YOUR DIRECT TESTIMONY

        18  WHERE YOU SAY THAT "THE DOJ VERSION OF WINDOWS 98 SUFFERS

        19  FROM A SERIOUS MEMORY LEAK, AND AFTER A FEW HOURS THE

        20  OPERATING SYSTEM BECOMES UNUSABLE.  NEEDLESS TO SAY, SUCH

        21  SERIOUS DEFECTS WOULD QUICKLY SPELL DOOM FOR A COMMERCIAL

        22  OPERATING SYSTEM."

        23  A.   YES.

        24  Q.   NOW, WHEN YOU SUBMITTED THIS DIRECT TESTIMONY, HAD

        25  YOU PERSONALLY DONE ANY TESTING OR WORK WHERE YOU HAD
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         1  ENCOUNTERED ANY PROBLEM WITH A SYSTEM THAT LED YOU TO

         2  BELIEVE THAT THERE WAS A MEMORY LEAK?

         3  A.   AS I REPORTED IN MY DEPOSITION, I PERSONALLY HADN'T

         4  SEEN THIS PROBLEM WHEN I WAS DEPOSED.  I HAD CONVERSATIONS

         5  AS WELL AS COMMUNICATIONS IN WRITING THAT THIS EXISTED,

         6  AND THAT'S WHAT I WAS BASING THIS ON.

         7  Q.   NOW, YOU SAY YOU HAD COMMUNICATIONS IN WRITING THAT

         8  THIS EXISTED.

         9  A.   WELL, I HAD A--YES, I DID.

        10  Q.   NOW, ARE THOSE COMMUNICATIONS IN WRITING SOMETHING

        11  THAT HAS BEEN TURNED OVER TO US?

        12  A.   YES, YES.

        13  Q.   AND FROM WHOM WERE THOSE COMMUNICATIONS IN WRITING?

        14  A.   THERE WAS A TEAM OF PEOPLE THAT ANALYZED THIS

        15  PARTICULAR ENVIRONMENT, AND THERE WAS A DOCUMENT THAT THEY

        16  PRODUCED WHICH I HAVE BEEN DEPOSED ON WHICH HAS A LINE IN

        17  THERE ABOUT THIS.

        18           THERE WAS--SO THAT'S WHAT I WAS REFERRING TO.

        19  Q.   THAT'S ALL YOU WERE REFERRING TO?

        20  A.   WELL, NO.

        21  Q.   OKAY.  WHAT I WOULD LIKE TO DO IS I WOULD LIKE TO TRY

        22  TO IDENTIFY FOR THE RECORD--

        23           MR. HOLLEY:  YOUR HONOR, COULD MR. BOIES PLEASE

        24  AVOID INTERRUPTING THE WITNESS IN MIDANSWER?  HE'S

        25  ANSWERING THE QUESTIONS.
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         1           THE COURT:  LET HIM FINISH HIS ANSWER.

         2           THE WITNESS:  AND THE SECOND ONE, WHICH CAME UP

         3  IN A DEPOSITION ON MONDAY, WHERE THEY ASKED ME, "IS

         4  THIS"--AND THEY POINTED OUT A PARTICULAR AREA WHERE THEY

         5  TALKED ABOUT THAT THEY--IN THIS ONE PARTICULAR TEST, I

         6  THINK THE MAIL WAS FROM GARY MOCK THAT SAID THAT THE

         7  SYSTEM IS--CREATED WILD FLASHING AFTER DOING THIS TEST AND

         8  CAME UP WITH AN OUT-OF-MEMORY ERROR.  AND THEY ASKED ME

         9  WAS THAT THE ONLY THING THAT I KNEW OF, SO...

        10  BY MR. BOIES:

        11  Q.   AND WHAT WAS YOUR ANSWER?

        12  A.   I CAN'T REMEMBER.  I CAN'T REMEMBER.

        13  Q.   NOW, YOU TESTIFIED AT YOUR DEPOSITION THAT NEITHER

        14  YOU NOR ANY OF THE PEOPLE DOING ANY OF THE TESTING MADE

        15  ANY EFFORT TO IDENTIFY WHAT IT WAS IN ANY OF THE VARIOUS

        16  PROGRAMS THAT WERE BEING RUN OR IN THE REMOVAL PROGRAM

        17  ITSELF THAT LED TO WHAT YOU DESCRIBED AS A MEMORY-LEAK

        18  PROBLEM; CORRECT?

        19  A.   TO MY KNOWLEDGE, THAT'S TRUE.

        20  Q.   AND YOU ALSO TESTIFIED THAT THE MEMORY-LEAK PROBLEM

        21  COULD HAVE BEEN CAUSED BY THE REMOVAL PROGRAM ITSELF OR BY

        22  SOME OF THE VARIOUS PROGRAMS THAT WERE BEING RUN; CORRECT?

        23  A.   AN INTERACTION THAT WAS CAUSED, YES.

        24           I MEAN, WHEN THIS HAPPENS, UNLESS YOU DISCOVER

        25  EXACTLY WHAT THE PROBLEM IS, YOU NEVER KNOW IF IT'S AN
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         1  INTERACTION BETWEEN THINGS OR IF IT'S, YOU KNOW, IN ONE

         2  PARTICULAR AREA.  YOU JUST DON'T KNOW.

         3  Q.   AND YOU TESTIFY THAT YOU RAN A BATTERY OF TESTS THAT

         4  STRESSED THE SYSTEM AND ACCELERATED THE USAGE OF THE

         5  SYSTEM, AND THAT COULD HAVE BEEN A CAUSE OF THE MEMORY

         6  LEAK.  AND IT COULD HAVE BEEN CAUSED JUST BY THE FACT THAT

         7  YOU TRIED TO LOAD APPLICATION AFTER APPLICATION AFTER

         8  APPLICATION ONTO THE MACHINE; CORRECT?

         9  A.   YES.  AT THAT TIME, I JUST HAD NO IDEA HOW THEY GOT

        10  INTO THIS, AND NO ONE COULD EXPLAIN IT AT THAT TIME.

        11  Q.   NOW, MICROSOFT HAS ALSO HAD A VARIETY OF PROBLEMS

        12  WITH MEMORY LEAKS; CORRECT, SIR?

        13  A.   YES.  IT'S SOMETHING THAT WE WORK ON QUITE A BIT.

        14           MR. BOIES:  LET ME ASK THE WITNESS TO BE HANDED

        15  GOVERNMENT EXHIBIT 1629, 1630 AND 1631, AND I WOULD OFFER

        16  THOSE THREE EXHIBITS.

        17           (DOCUMENTS HANDED TO THE WITNESS.)

        18  BY MR. BOIES:

        19  Q.   YOU HAVE TO STUDY THESE EXHIBITS ONLY IF YOUR COUNSEL

        20  OBJECTS TO THEIR ADMISSIBILITY.

        21  A.   I JUST WANTED TO BE PREPARED TO--

        22  Q.   WELL, THAT'S FINE.  I HAVE NO OBJECTION TO IT.  I

        23  JUST WANT TO LET YOU KNOW.

        24  A.   OKAY.

        25           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.
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         1           THE COURT:  GOVERNMENT'S 1629, 1630, AND 1631 ARE

         2  ADMITTED.

         3                         (GOVERNMENT EXHIBIT NOS. 1629,

         4                          1630, AND 1631 WERE ADMITTED INTO

         5                          EVIDENCE.)

         6  BY MR. BOIES:

         7  Q.   NOW, MR. ALLCHIN, I WOULD LIKE TO TURN TO THE VIDEO

         8  DEMONSTRATION.

         9           THE COURT:  FOR THE RECORD, THESE ARE WEB PAGES,

        10  I TAKE IT?

        11           MR. BOIES:  YES.  I'M SORRY, I SHOULD HAVE

        12  IDENTIFIED THEM, YOUR HONOR.

        13           THE WITNESS:  SO, THERE IS (SIC) NO QUESTIONS ON

        14  THIS?

        15  BY MR. BOIES:

        16  Q.   NO.

        17  A.   OKAY.

        18  Q.   YOU STILL HAVE UP THERE DEFENDANT'S EXHIBIT 2350 AND

        19  2351?

        20  A.   YES, I DO.

        21  Q.   LET ME START WITH 2350.

        22  A.   YES.

        23  Q.   MAYBE WE COULD PUT THAT UP ON THE SCREEN.

        24           WHILE WE ARE WAITING FOR THAT, MR. ALLCHIN--

        25  A.   YES.
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         1  Q.   --DO YOU KNOW WHAT WAS TYPED INTO THIS COMPUTER OR

         2  WHAT THE COMPUTER WAS ASKED TO DO THAT RESULTED IN THIS

         3  SCREEN APPEARING?

         4  A.   IT WAS ASKED TO DISPLAY A FILE ON THE SYSTEM.

         5  Q.   AND DID YOU GIVE IT A PARTICULAR INSTRUCTION?

         6           THE REASON I'M ASKING THIS IS, IT SAYS

         7  "LOCATION," AND THEN IT'S GOT WHAT IS ONLY A PARTIAL

         8  LOCATION UP THERE.

         9  A.   I DON'T KNOW IF IT WOULD BE HELPFUL, BUT OVER

        10  LUNCH--I HAVE THE FULL DOCUMENT.

        11  Q.   THAT WOULD BE GREAT.

        12           AND YOU HAVE THE FULL DOCUMENT FOR 2351, TOO?

        13  A.   NO.

        14  Q.   OKAY.

        15  A.   THE PROBLEM IS THAT WE DON'T HAVE THE BEOS, AND THIS

        16  WAS DONE AT DIGITAL CAMERA QUICKLY BECAUSE OF WHAT WAS

        17  SAID YESTERDAY.

        18  Q.   WE WILL GO ONE BY ONE.  2350 FIRST.  THAT'S THE ONE

        19  WE STARTED WITH, AND YOU GOT THE COMPLETE DOCUMENT?

        20  A.   YES.  I DON'T HAVE IT IN MY PHYSICAL POSSESSION.

        21           MR. BOIES:  COUNSEL DOES, IF HE WOULD BE KIND

        22  ENOUGH TO GIVE IT TO ME.

        23           ACTUALLY, WHAT HE GAVE ME WAS A DIRECT

        24  RESTRUCTURE.

        25  BY MR. BOIES:
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         1  Q.   THIS WAS ACTUALLY--2350 WAS ACTUALLY TAKEN OFF OF A

         2  COMPUTER SCREEN, WAS IT NOT?

         3  A.   YES, IT WAS, SIR.

         4  Q.   MY QUESTION IS:  WHAT DID YOU TYPE INTO THE COMPUTER

         5  TO GET THIS ON THE SCREEN?

         6  A.   I DON'T KNOW HOW TO ANSWER THAT, SIR.

         7  Q.   MAYBE TYPE IN IS THE WRONG WAY TO EXPRESS IT BECAUSE

         8  MAYBE YOU CLICKED A VARIETY OF THINGS ALONG THE WAY.

         9           WHAT I'M TRYING TO DO--LET ME BEGIN WITH THIS:

        10  WHAT WAS THE LOCATION?

        11           THE COURT:  YOU MEAN WHERE DID THE ENTRY AND

        12  LOCATION COME FROM?

        13           MR. BOIES:  YES.

        14           WHAT WE HAVE HERE, YOUR HONOR, IS AN INCOMPLETE

        15  LOCATION.

        16           THE COURT:  I SEE THAT.

        17           MR. BOIES:  AND WHAT I'M TRYING TO DO IS, ONE OF

        18  THE THINGS WE TRIED TO DO OVER THE LUNCHEON RECESS IS TRY

        19  TO RE-CREATE IT.  WE COULD NOT RE-CREATE IT BECAUSE WE

        20  DIDN'T HAVE THE COMPLETE LOCATION.

        21           THE WITNESS:  OKAY.

        22           MR. BOIES:  WHAT I'M TRYING TO IS FIND OUT WHAT

        23  THE COMPLETE LOCATION IS.

        24           THE WITNESS:  I'M SORRY.  I DON'T HAVE THAT

        25  COMPLETE LOCATION, BUT WITH A PHONE CALL I COULD GET IT.
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         1           THE COURT:  DO YOU WANT TO RECESS TO HAVE HIM

         2  MAKE THE PHONE CALL?

         3           MR. BOIES:  PERHAPS IF--

         4           THE WITNESS:  THAT DOCUMENT THERE HAS THE SAME

         5  WORDS.

         6           MR. BOIES:  THAT MAY BE THE WAY TO DO IT.

         7  BY MR. BOIES:

         8  Q.   LET ME HAND YOU THE DOCUMENT, AND IF YOU COULD TELL

         9  ME JUST FROM LOOKING AT THIS DOCUMENT WHAT THE LOCATION

        10  WOULD BE.

        11           (DOCUMENT HANDED TO THE WITNESS.)

        12  A.   MAYBE NOT.

        13           THE COURT:  WHAT'S HE LOOKING AT?

        14           MR. BOIES:  HE'S NOW LOOKING AT DEFENDANT'S

        15  EXHIBIT 2354 FOR IDENTIFICATION.

        16           THE COURT:  ALL RIGHT.

        17           THE WITNESS:  THIS PRINTED DOCUMENT HERE CAME OFF

        18  THE BE WEB SITE, SO THE--THE COMMENTS--SECOND.

        19           MR. BOIES:  LET ME APPROACH IT THIS WAY, YOUR

        20  HONOR.  I WILL OFFER THIS DEFENDANT'S EXHIBIT.

        21           THE COURT:  2451 FOR IDENTIFICATION?

        22           MR. HOLLEY:  NO OBJECTION.

        23           MR. BOIES:  AND WE WILL STRAIGHTEN IT OUT, AND I

        24  WILL TAKE THE WITNESS'S REPRESENTATION THAT IF HE NEEDS TO

        25  MAKE A PHONE CALL AND TELL US THE LOCATION, HE WILL DO
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         1  THAT AFTER HE LEAVES THE STAND.

         2           THE COURT:  ALL RIGHT.

         3           THE WITNESS:  AT THE BOTTOM OF THIS PAGE, SIR?

         4           THE COURT:  2351 IS ADMITTED, BY THE WAY.

         5           THE WITNESS:  YOU MEAN 2354?

         6           THE COURT:  2354, I'M SORRY.  YOU'RE RIGHT.

         7                         (GOVERNMENT EXHIBIT NO. 2354 WAS

         8                          ADMITTED INTO EVIDENCE.)

         9  BY MR. BOIES:

        10  Q.   LET ME TURN TO DEFENDANT'S EXHIBIT 2351 BRIEFLY.

        11  A.   OKAY.

        12  Q.   AND SEE IF WE COULD GET THAT UP ON THE SCREEN.

        13           NOW, THIS IS A PICTURE OF A PART OF A COMPUTER

        14  SCREEN; CORRECT?

        15  A.   YES, IT IS.

        16  Q.   WHO TOOK THIS PICTURE?

        17  A.   MY TECHNICAL ASSISTANT, VINOD VAL-PEZ (PHONETIC).

        18  Q.   WHERE DID HE TAKE THE PICTURE?

        19  A.   IN AN OFFICE AT MICROSOFT.

        20  Q.   WHEN DID HE TAKE THE PICTURE?

        21  A.   I BELIEVE HE TOOK IT LAST NIGHT WITH A DIGITAL

        22  CAMERA.

        23  Q.   DO YOU KNOW WHAT LOCATION WAS USED TO GET THE SCREEN,

        24  A PORTION OF WHICH IS REPRESENTED BY THIS PICTURE?

        25  A.   YES.  I'M PRETTY SURE, ALTHOUGH NOT A HUNDRED
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         1  PERCENT, IN THE BEOS/APPS DIRECTORY.  NOT SLASH APPS, BUT

         2  BEOS SLASH APPS.

         3  Q.   OKAY.  AND DO I UNDERSTAND YOUR PRIOR TESTIMONY TO BE

         4  THAT THIS WAS A SYSTEM THAT WAS LOADED WITH VERSION THREE

         5  OF THE BE OPERATING SYSTEM?

         6  A.   YES, IT WAS.

         7  Q.   LET ME NOW TURN TO THE VIDEOTAPE THAT WE HAVE TALKED

         8  ABOUT BEFORE AND THAT YOU TALKED ABOUT ON REDIRECT

         9  EXAMINATION.

        10           AND IN THAT CONNECTION, YOU TOLD US DURING YOUR

        11  REDIRECT EXAMINATION THAT THE CHANGES IN THE LABELING OF

        12  THE MACHINE THAT YOU BELIEVED DURING YOUR

        13  CROSS-EXAMINATION HAD INDICATED THE PRESENCE OR ABSENCE OF

        14  THE FELTEN MACHINE, HAD IN SOME WAY BEEN CHANGED BY THE

        15  RUNNING OF THE PROJ-DEE (PHONETIC) MACHINE OR THE PROJ-DEE

        16  (PHONETIC) APPLICATION OR PROGRAM OR DISK; CORRECT?

        17  A.   YES, THAT'S OUR CURRENT BELIEF.

        18  Q.   NOW, I WANT TO PLAY A PORTION OF THAT THAT INCLUDES

        19  WHAT WE HAVE BEEN TALKING ABOUT, AND ASK YOU TO LOOK AT

        20  THIS AND SEE IF WE COULD WORK OUR WAY THROUGH IT.

        21  A.   OKAY.

        22           (VIDEO DEMONSTRATION PLAYED.)

        23                "THIS IS THE WINDOWS 98 DESKTOP AFTER

        24           DR. FELTEN'S PROGRAM HAS BEEN RUN, WHICH I'LL

        25           REFER TO, FOR CONVENIENCE, AS THE GOVERNMENT
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         1           VERSION OF WINDOWS 98.  WE HAVE NOT MADE ANY

         2           OTHER CHANGES TO THIS COMPUTER OR WINDOWS 98

         3           EXCEPT TO RUN DR. FELTEN'S PROGRAM AS HE

         4           DESCRIBES IN HIS EXPERT REPORT AND HIS WRITTEN"--

         5  Q.   AND "HIS WRITTEN DIRECT TESTIMONY" THAT FOLLOWS.

         6           NOW, FIRST LET ME ASK YOU, SIR--AND I STOPPED THE

         7  TAPE AT 02:27:06:21--IS THAT AN ACCURATE STATEMENT; THAT

         8  IS, WHAT WE ARE NOW GOING TO SEE IS A WINDOWS 98 DESKTOP

         9  AFTER DR. FELTEN'S PROGRAM HAS BEEN RUN WITH NO OTHER

        10  CHANGES TO THIS COMPUTER OR WINDOWS 98 EXCEPT TO RUN

        11  DR. FELTEN'S PROGRAM?

        12  A.   AS I TRIED TO EXPLAIN THIS MORNING, THEY MADE A LOAD

        13  ON, AND THEY MADE REHEARSALS.  SO, WHEN THEY STARTED, THAT

        14  WAS A TRUE STATEMENT.

        15  Q.   IT MAY HAVE BEEN A TRUE STATEMENT WHEN THEY STARTED

        16  AT SOME POINT IN TIME, BUT IT WAS NOT A TRUE STATEMENT FOR

        17  THIS COMPUTER SCREEN THAT'S SHOWN RIGHT HERE; IS THAT

        18  FAIR?

        19  A.   YES, THEY HAD BEEN THROUGH A REHEARSAL.

        20  Q.   WELL, WHEN YOU SAY THEY HAD BEEN THROUGH A REHEARSAL,

        21  A REHEARSAL CAN IMPLY DOING BEFOREHAND EXACTLY WHAT YOU'RE

        22  GOING TO TRY TO DO ON THE REAL OCCASION?

        23  A.   YES, SIR.  THAT'S WHAT I THINK THEY DID.

        24  Q.   OKAY.  NOW, WHAT THAT WOULD IMPLY IS THAT THEY HAD

        25  TAKEN A VIRGIN MACHINE, TAKEN WINDOWS 98, NO OTHER
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         1  CHANGES, NO OTHER PROGRAMS, RUN DR. FELTEN'S PROGRAM, AND

         2  THEN COME BACK AND DONE IT AGAIN; CORRECT?

         3  A.   WELL, THEY RAN THROUGH THE WHOLE SEQUENCE.

         4           AND REMEMBER, THERE ARE MULTIPLE MACHINES

         5  INVOLVED HERE, BUT YES.

         6  Q.   I'M JUST TRYING TO FOCUS ON THE ONE MACHINE THAT'S

         7  SHOWN HERE.  THERE ARE NOT MULTIPLE MACHINES SHOWN IN THIS

         8  SEQUENCE, IS THERE?

         9  A.   THERE CERTAINLY MAY BE.  I DON'T--WE WOULD HAVE TO GO

        10  BACK AND SEE, BUT THERE CERTAINLY MAY BE.

        11  Q.   OKAY.  IF--I'M GO TO PLAY FOUR MINUTES.  IT'S THE

        12  FOUR MINUTES WE HAVE BEEN TALKING ABOUT.  AND IF YOU

        13  CHANGE MACHINES IN THE MIDDLE OF THE SEQUENCE, WOULD YOU

        14  TELL ME?

        15  A.   IF I CAN SEE IT.

        16           THE COURT:  YOU MEAN, THIS WASN'T RUN ON THE SAME

        17  MACHINE?

        18           THE WITNESS:  SIR, I DON'T KNOW HOW MUCH HE'S

        19  GOING TO PLAY.  THERE WERE MANY MACHINES INVOLVED IN THE

        20  FILMING HERE.

        21           THE COURT:  I'M JUST TALKING ABOUT THE ONE THAT

        22  YOU REFERRED TO AS FELTENIZED, AND THEN THEY MADE THE

        23  EXPLANATION THAT IT HAD SOMETHING TO DO WITH RUNNING

        24  PRODIGY ON IT BEFOREHAND.

        25           THE WITNESS:  YES, SIR, THAT'S TRUE.
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         1           THE COURT:  WELL, WAS THAT DONE ON ONE MACHINE OR

         2  MULTIPLE MACHINES?

         3           THE WITNESS:  IT WAS THE FOLLOWING.  THEY

         4  ACTUALLY DID THE DRY RUN ON SEVERAL DIFFERENT MACHINES, SO

         5  THEY RAN PRODIGY ON SOME OF THE MACHINES.  THEY PUT APPS

         6  ON OTHERS.  SO, IN PARTICULAR, THE APP AREA, THERE WERE

         7  MULTIPLE MACHINES THAT THEY USED.

         8           THE COURT:  ALL RIGHT.

         9           THE WITNESS:  BUT THEY ALL STARTED WITH--

        10           THE COURT:  AND MORE THAN ONE ON WHICH PRODIGY

        11  WAS RUN?

        12           THE WITNESS:  YES.  BUT THERE MAY HAVE EVEN BEEN

        13  ONE.

        14           THE COURT:  DID THEY GET THE SAME RESULT ON EVERY

        15  ONE?

        16           THE WITNESS:  YES, SIR.

        17           WELL, SAME RESULT.  WE ALREADY SAW AN

        18  INCONSISTENCY ON THE TITLE BAR.

        19           THE COURT:  THEY GOT THE SAME INCONSISTENCY ON

        20  THE TITLE BAR ON EVERY ONE?

        21           THE WITNESS:  IF IT WAS RUN THE SAME WAY, THEY

        22  WOULD GET THE SAME INCONSISTENCY.

        23           THE COURT:  NOT WHAT THEY WOULD DO, BUT WHAT DID

        24  THEY DO?

        25           THE WITNESS:  IT WOULD DEPEND ON WHETHER OR
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         1  NOT--AND I WOULD HAVE TO SEE THE WHOLE CLIP.  I HAVEN'T

         2  GONE AWAY AND--

         3           THE COURT:  OKAY.  LET'S RUN THE CLIP.

         4  BY MR. BOIES:

         5  Q.   LET'S RUN THE CLIP THROUGH.  IT'S ONLY FOUR MINUTES.

         6  LET'S RUN IT THROUGH, AND THEN WE WILL COME BACK AND ASK

         7  THE QUESTIONS.

         8  A.   OKAY.

         9           (VIDEO DEMONSTRATION PLAYED.)

        10                --"DIRECT TESTIMONY.  AS YOU WOULD EXPECT,

        11           HE'S REMOVED THE INTERNET EXPLORER ICON FROM THE

        12           DESKTOP AND THE INTERNET EXPLORER ICON FROM THE

        13           QUICK LAUNCH BAR, BUT THERE ARE MANY VESTIGES OF

        14           INTERNET EXPLORER THAT REMAIN ON THIS COMPUTER.

        15           LET ME SHOW YOU JUST A COUPLE OF THEM.

        16                FIRST, IN THE SETTINGS CONTROL PANEL THERE

        17           IS AN ICON HERE WITH THE INTERNET EXPLORER LOGO

        18           LABELED "THE INTERNET."  IF I CLICK ON THIS ICON,

        19           THE CONTROL PANEL FOR CONFIGURING ALL OF THE

        20           SETTINGS FOR INTERNET EXPLORER APPEARS.

        21           EVERYTHING, FROM THE SECURITY SETTINGS, THE TYPE

        22           OF CONTENT TO THE TYPE OF INTERNET CONNECTION,

        23           AND OTHER THINGS INCLUDING PROGRAMS AND ADVANCED

        24           SETTINGS.

        25                IF ALL WEB-BROWSING FUNCTIONALITY WERE
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         1           REMOVED BY DR. FELTEN'S PROGRAM, THIS CONTROL

         2           PANEL WOULD BE VERY CONFUSING TO USERS.

         3                IN FACT, AS I WILL SHOW YOU IN A MINUTE, THE

         4           GOVERNMENT VERSION OF WINDOWS 98 CAN STILL BE

         5           USED TO BROWSE THE WEB.

         6                NEXT, IF I CLICK START SETTINGS ACTIVE

         7           DESKTOP, YOU WILL SEE THAT THERE IS AN OPTION FOR

         8           VIEW AS WEB PAGE."

         9           THE WITNESS:  NOW--

        10                "THIS IS ANOTHER REMNANT OF THE INTERNET

        11           CAPABILITIES IN WINDOWS 98.

        12                FINALLY, LET'S LOOK AT WHAT WINDOWS 98

        13           ITSELF SAYS IS PRESENT ON THE COMPUTER AFTER THE

        14           REMOVAL PROGRAM IS RUN.  I WILL OPEN UP THE

        15           WINDOWS UPDATE FEATURE AND CLICK ON THE HELP

        16           ABOUT INTERNET EXPLORER.  THE COMPUTER TELLS ME

        17           INTERNET EXPLORER 4.0 TECHNOLOGIES ARE STILL HERE

        18           IN THE GOVERNMENT VERSION OF WINDOWS 98.

        19                I WILL NOW DEMONSTRATE THERE IS WEB-BROWSING

        20           CAPABILITY IN THE GOVERNMENT VERSION OF

        21           WINDOWS 98.

        22                FIRST, LET'S LOOK AT THE WINDOWS UPDATE

        23           FEATURE.  WHEN I CLICK ON THAT ICON, WE'LL

        24           CONNECT TO THE INTERNET.  YOU'LL SEE THAT

        25           INTERNET EXPLORER BROWSER WINDOW COMES UP AND
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         1           DISPLAYS THE INTERNET WEB ADDRESS THAT WE HAVE

         2           REACHED:  WINDOWSUPDATE.MICROSOFT.COM.  WE ARE

         3           NOW ON THE INTERNET.

         4                AS YOU SEE, AT THE BOTTOM OF THE PAGE HERE

         5           WE'RE ACTUALLY CONNECTING OUT TO THE INTERNET AND

         6           FETCHING THAT DATA.  IT HAS TAKEN A VERY LONG

         7           TIME, HOWEVER--UNUSUALLY LONG--TO ACCESS THAT WEB

         8           SITE.  THAT IS THE RESULT OF THE PERFORMANCE

         9           DEGRADATION THAT HAS OCCURRED BECAUSE OF RUNNING

        10           THE FELTEN PROGRAM.

        11                SO, GO AHEAD AND GIVE IT A MINUTE HERE.  IT

        12           WILL EVENTUALLY DISPLAY ALL OF THE WEB PAGE.

        13                SO, DR. FELTEN CHOSE TO LET CUSTOMERS ACCESS

        14           THIS ONE WEB SITE WHICH IS DONE USING THE IE CODE

        15           IN WINDOWS 98, INCLUDING MSHTML, URLMON AND

        16           WININET, AMONG OTHER FILES.  HOWEVER,

        17           DR. FELTEN'S CHANGES MAKE ACCESS VERY SLOW.

        18                DR. FELTEN'S CHANGES ALSO BREAK THE USER'S

        19           ABILITY TO USE THE WINDOWS UPDATE WEB SITE ONCE

        20           IT IS ACCESSED AND DISPLAYED ON SCREEN.  AS YOU

        21           WILL SEE, WHEN I CLICK `YES' AND ATTEMPT TO VIEW

        22           A CATALOG OF THE AVAILABLE UPDATES THAT I MIGHT

        23           DOWNLOAD TO IMPROVE WINDOWS, I GET THIS `PLEASE

        24           WAIT' MESSAGE, AND THE PROGRAM JUST HANGS."

        25  Q.   ALL RIGHT, SIR.  NOW, IN THE BRIEF PRESENTATION THAT

                                                           63

         1  WE HAVE JUST SEEN, HAS THAT BEEN ONE SINGLE MACHINE, OR

         2  HAVE THERE BEEN MULTIPLE MACHINES SLIPPED IN AND OUT?

         3  A.   I CANNOT TELL FROM LOOKING AT THIS BECAUSE I KNOW THE

         4  VOICE, SIR, THEY PUT ON--YOU COULD HEAR USE YUSUF MEHDI.

         5  HE BECAME SICK, AND THEY RE-DID THE VOICE.  SO, WHEN YOU

         6  SAY ONE, IT--THERE WERE CLEARLY MULTIPLE VOICES THERE.

         7  Q.   I'M NOT TALKING ABOUT THE NARRATION.  I'M TALKING

         8  ABOUT WHAT'S SHOWN ON THE SCREEN, SIR.

         9  A.   AND--AND I CAN'T TELL.

        10  Q.   CAN YOU TELL WHETHER THERE WERE ANY PROGRAMS ADDED TO

        11  OR TAKEN AWAY FROM THIS MACHINE DURING THE PERIOD OF TIME

        12  THAT'S PURPORTED TO BE SHOWN BY THIS TAPE?

        13  A.   CAN I TELL?  I WOULD HAVE TO GO AND REALLY STUDY THE

        14  VIDEO TO KNOW ABOUT THAT.  I DON'T KNOW.

        15  Q.   DID THIS PURPORT TO BE A VIDEO OF A MACHINE THAT HAD

        16  BEEN, IN YOUR TERMS, FELTENIZED?

        17  A.   YES.

        18  Q.   THE ENTIRE SEGMENT?

        19  A.   THAT IS MY BELIEF.

        20  Q.   LET ME GO BACK TO THE BEGINNING OF THE TAPE AND TRY

        21  TO TAKE YOU THROUGH IT.

        22           (VIDEO DEMONSTRATION PLAYED.)

        23                "THIS IS A WINDOWS 98 DESKTOP AFTER

        24           DR. FELTEN'S PROGRAM"--

        25  Q.   LET ME STOP IT A SECOND, OKAY?
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         1           LET ME DIRECT YOUR ATTENTION TO THE FACT THAT

         2  RIGHT THERE IN THE SECOND COLUMN THERE ARE TWO ICONS.

         3           DO YOU SEE THAT?

         4  A.   YEAH, I CAN'T TELL, THOUGH.

         5  Q.   ONE AND TWO?

         6  A.   YEAH.

         7  Q.   YOU MAY NOT BE ABLE TO TELL WHAT THEY ARE, BUT YOU

         8  COULD TELL THERE ARE TWO; RIGHT?

         9  A.   YES.

        10  Q.   AND IS THE SECOND ONE "MICROSOFT OUTLOOK"?

        11  A.   POSSIBLY.

        12  Q.   ALL RIGHT.  LET'S GO ON, NOW.

        13           (VIDEO DEMONSTRATION PLAYED.)

        14                --"WHICH I WILL REFER TO, FOR CONVENIENCE,

        15           AS THE GOVERNMENT VERSION OF WINDOWS 98.  WE HAVE

        16           NOT MADE ANY OTHER CHANGES TO THIS COMPUTER OR

        17           WINDOWS 98 EXCEPT TO RUN DR. FELTEN'S PROGRAM AS

        18           HE DESCRIBES IN HIS EXPERT REPORT AND HIS WRITTEN

        19           DIRECT TESTIMONY."

        20  Q.   LET ME STOP THAT FOR A SECOND.

        21           ASSUMING THAT THAT'S MICROSOFT OUTLOOK, THAT

        22  WOULD INDICATE THAT THERE HAD BEEN A PROGRAM ADDED TO

        23  WINDOWS 98 FROM WHAT YOU GET IF YOU JUST GOT WINDOWS 98;

        24  CORRECT?

        25  A.   NO, THERE WAS A STANDARD BUILD THAT THEY STARTED FROM
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         1  THAT HAD, I THINK--I THINK I EVEN MENTIONED IT THAT I

         2  THOUGHT OFFICE MAY BE ON THIS MACHINE.

         3  Q.   I JUST WANT TO BE CLEAR OF WHAT YOU'RE SAYING.

         4  YOU'RE SAYING THAT THE MACHINE HAS NOT ONLY WINDOWS 98 BUT

         5  ALSO HAS MICROSOFT OFFICE ON IT?

         6  A.   YES.

         7  Q.   OKAY.

         8  A.   CUSTOMERS LOAD APPLICATIONS ON THEIR MACHINE.

         9           THE COURT:  DID ALL MACHINES, IF THERE WERE MORE

        10  THAN ONE MACHINE USED, HAVE OFFICE?

        11           THE WITNESS:  I BELIEVE THAT'S THE CASE, SIR.

        12           (VIDEO DEMONSTRATION PLAYED.)

        13                --"AND THE INTERNET EXPLORER ICON FROM THE

        14           QUICK LAUNCH BAR.  BUT THERE ARE MANY VESTIGES OF

        15           INTERNET EXPLORER THAT REMAIN ON THIS COMPUTER.

        16           LET ME SHOW YOU JUST A COUPLE OF THEM.

        17                FIRST, IN THE SETTINGS CONTROL PANEL, THERE

        18           IS AN ICON HERE WITH THE INTERNET EXPLORER LOGO

        19           LABELED `THE INTERNET.'  IF I CLICK ON THIS ICON,

        20           THE CONTROL PANEL FOR CONFIGURING ALL THE

        21           SETTINGS"--

        22  BY MR. BOIES:

        23  Q.   WOULD YOU STOP IT JUST A SECOND.

        24           NOW, CLEARLY THE IMPRESSION THAT'S BEING GIVEN

        25  HERE IS THIS IS STILL THE SAME MACHINE; RIGHT?
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         1  A.   WELL, IT'S VERY HARD WHEN YOU SWITCH AND ZOOM IN.  I

         2  CAN'T--I DON'T KNOW.

         3  Q.   BUT CERTAINLY THE IMPRESSION GIVEN JUST WATCHING THIS

         4  IS THEY HAVE NOT SOMEHOW ZOOMED IN ON A DIFFERENT MACHINE?

         5  A.   WE ARE JUST TRYING TO SHOW THE DEMONSTRATION.  THIS

         6  WASN'T IN OUR LAB TRYING TO BE INCREDIBLY PRECISE.

         7           BEING--WE WERE TRYING TO--

         8           THE COURT:  HOW CAN I RELY ON IT IF YOU CAN'T

         9  TELL ME WHETHER IT'S THE SAME MACHINE OR WHETHER ANY

        10  CHANGES HAVE BEEN MADE TO IT?  IT'S VERY TROUBLING,

        11  MR. ALLCHIN.  AND I WOULD FEEL MUCH BETTER ABOUT IT IF YOU

        12  HAD MADE THE TEST YOURSELF, IF YOU HAD BEEN THERE.

        13           THE WITNESS:  YES, SIR.  I HAVE MADE THE TEST.

        14           THE COURT:  YEAH, BUT THAT'S NOT WHAT I'M SEEING

        15  HERE.

        16           ALL RIGHT.  GO AHEAD.

        17  BY MR. BOIES:

        18  Q.   LET'S CONTINUE WITH THE TAPE.

        19           (VIDEO DEMONSTRATION PLAYED.)

        20                --"APPEARS, EVERYTHING, FROM THE SECURITY

        21           SETTINGS, THE TYPE OF CONTENT, TO THE TYPE OF

        22           INTERNET CONNECTION, AND OTHER THINGS INCLUDING

        23           PROGRAMS AND ADVANCED SETTINGS.  IF ALL

        24           WEB-BROWSING FUNCTIONALITY WERE REMOVED BY

        25           DR. FELTEN'S PROGRAM, THIS CONTROL PANEL WOULD BE
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         1           VERY CONFUSING TO USERS.

         2                IN FACT, AS I WILL SHOW YOU IN A MINUTE, THE

         3           GOVERNMENT VERSION OF WINDOWS 98 CAN STILL BE

         4           USED TO BROWSE THE WEB.

         5                NEXT, IF I CLICK START SETTINGS ACTIVE

         6           DESKTOP, YOU'LL SEE THAT THERE IS AN OPTION FOR

         7           VIEW AS WEB PAGE.  THIS IS ANOTHER REMNANT OF THE

         8           INTERNET CAPABILITIES IN WINDOWS 98.

         9                FINALLY, LET'S LOOK AT WHAT WINDOWS 98

        10           ITSELF SAYS IS PRESENT ON THE COMPUTER AFTER THE

        11           REMOVAL"--

        12  Q.   STOP THERE, PLEASE.

        13           NOW, DO YOU NOTICE THAT IN THE SECOND COLUMN

        14  WHERE WE USED TO HAVE TWO ICONS WE NOW ONLY HAVE ONE ICON?

        15  A.   I SEE THAT.

        16  Q.   NOW, THAT INDICATES THAT SOMETHING HAS HAPPENED TO

        17  THIS IN THE LAST TWO MINUTES; RIGHT?

        18  A.   YES.

        19           I WOULD LIKE TO KNOW WHAT THAT ICON WAS, BUT I

        20  STILL STAND BY MY TESTIMONY THAT THIS PROGRAM EXHIBITS

        21  THESE FAILURES.

        22  Q.   ALL RIGHT, SIR.  LET'S CONTINUE.

        23           (VIDEO DEMONSTRATION PLAYED.)

        24                "I WILL OPEN UP THE WINDOWS UPDATE FEATURE

        25           AND CLICK ON THE HELP ABOUT INTERNET EXPLORER.
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         1           THE COMPUTER TELLS ME INTERNET EXPLORER"--

         2  Q.   STOP RIGHT THERE.

         3           AND AT THE VERY TOP, CAN YOU READ THAT, SIR?

         4  A.   YES, IT SAYS--WELL, I SEE IT SAYS WINDOWS 98, WHICH

         5  IS WHAT I THINK--

         6  Q.   RIGHT.  MICROSOFT WINDOWS UPDATE, WINDOWS 98;

         7  CORRECT?

         8  A.   YES.

         9  Q.   AND THAT WAS THE INDICATION THAT THE FELTEN PROGRAM

        10  HAD BEEN RUN; CORRECT?

        11  A.   YES.

        12  Q.   AND THERE WASN'T ANY DIFFICULTY GETTING WINDOWS

        13  UPDATE TO COME UP HERE, WAS THERE?  THERE WASN'T ANY

        14  DELAY.  JUST POPPED RIGHT UP.  THEY CLICKED IT, AND IT

        15  POPPED RIGHT UP.

        16  A.   YES.

        17  Q.   OKAY.  NOW LET'S CONTINUE.

        18           (VIDEO DEMONSTRATION PLAYED.)

        19                --"ARE STILL HERE IN THE GOVERNMENT VERSION

        20           OF WINDOWS 98.  I WILL NOW DEMONSTRATE"--

        21  Q.   NOW LET'S STOP IT AGAIN.

        22           SEE, NOW WE GOT THIS SECOND ICON BACK AGAIN;

        23  RIGHT, SIR?

        24  A.   YES.  THERE WERE MULTIPLE MACHINES INVOLVED.

        25  Q.   OH, NOW YOU'RE SURE THERE ARE MULTIPLE MACHINES
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         1  INVOLVED.

         2           AND MULTIPLE PROGRAMS; RIGHT, SIR?

         3  A.   MULTIPLE MACHINES IN ALL THESE DEMOS.  I DO NOT KNOW

         4  IN THIS PARTICULAR CASE WHETHER MULTIPLE MACHINES WERE

         5  USED OR NOT.

         6  Q.   YOU KNOW THAT FIRST YOU HAD ONE SET OF PROGRAMS, THEN

         7  YOU HAD ANOTHER SET, AND NOW YOU'VE GOT ANOTHER SET, WHICH

         8  MAY BE THE SAME AS THE FIRST SET, OR IT MAY BE A THIRD

         9  SET; RIGHT?  YOU KNOW THAT JUST FROM THE DIFFERENCE IN THE

        10  ICONS?

        11  A.   WELL, WITHOUT READING IT, I DON'T KNOW WHETHER THEY

        12  DELETED IT OR HOW THAT CAME BACK ON THE SCREEN, SO I DON'T

        13  KNOW.

        14           I WOULD BE WILLING TO BRING IN A MACHINE HERE AND

        15  DEMONSTRATE THIS TO THE COURT, IF THIS IS SO CONFUSING.

        16  IT CERTAINLY IS NOT TURNED OUT AS A GOOD DEMONSTRATION.

        17           THE COURT:  IT SIMPLY CASTS DOUBT ON THE

        18  RELIABILITY, ENTIRE RELIABILITY, OF THE VIDEO

        19  DEMONSTRATION.  IT'S DIFFICULT TO MAKE A FINDING AS TO

        20  WHAT IT REVEALS.

        21           THE WITNESS:  SIR, COULD I BRING IN A MACHINE AND

        22  SHOW YOU?

        23           THE COURT:  TALK TO YOUR LAWYERS.

        24  BY MR. BOIES:

        25  Q.   LET ME JUST CONTINUE BRIEFLY.
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         1           (VIDEO DEMONSTRATION PLAYED.)

         2                --"BROWSING CAPABILITY IN THE GOVERNMENT

         3           VERSION OF WINDOWS 98.

         4                FIRST, LET'S LOOK AT THE WINDOWS UPDATE

         5           FEATURE.  WHEN I CLICK ON THAT ICON, WE'LL

         6           CONNECT TO THE INTERNET.  YOU WILL SEE THAT

         7           INTERNET EXPLORER BROWSER WINDOW"--

         8  Q.   STOP RIGHT HERE.

         9           NOW, HERE UP AT THE TOP IT DOESN'T SAY WINDOWS 98

        10  THE DESIGNATION FOR THE FELTENIZED MACHINE.  IT SAYS

        11  "MICROSOFT INTERNET EXPLORER"; CORRECT?

        12  A.   YES.

        13  Q.   INDICATING THAT EITHER IT'S A NON-FELTENIZED MACHINE,

        14  OR IF YOU'RE RIGHT ABOUT SOMETHING TO DO WITH PROJ-DEE

        15  (PHONETIC), PROJ-DEE (PHONETIC) OR SOMETHING HAS NOW BEEN

        16  RUN BETWEEN THE LAST TIME WE SAW THIS; RIGHT?

        17  A.   YES.

        18  Q.   OKAY.

        19  A.   OR--

        20  Q.   OR?  SOMETHING ELSE, YET, MIGHT HAVE HAPPENED?

        21  A.   SINCE I WASN'T THERE, I DON'T KNOW.

        22  Q.   RIGHT.

        23  A.   THERE COULD BE--I WOULD BE--SUPPOSITION.  I WILL STOP

        24  THERE.  I STAND BY WHAT I SAID BEFORE.

        25           THE COURT:  IS IT PROGENY OR PRODIGY?
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         1           THE WITNESS:  IT'S PRODIGY.

         2           THE COURT:  I'M TWO AHEAD OF YOU.

         3           (VIDEO DEMONSTRATION PLAYED.)

         4                --"WEB ADDRESS THAT WE HAVE REACHED--"

         5  BY MR. BOIES:

         6  Q.   STOP AGAIN.

         7           AND HERE YOU CAN SEE VERY CLEARLY THAT IT'S

         8  MICROSOFT INTERNET EXPLORER; RIGHT?

         9  A.   YES.

        10           (VIDEO DEMONSTRATION PLAYED.)

        11                --"MICROSOFT.COM.  WE ARE NOW ON THE

        12           INTERNET.

        13                AS YOU SEE AT THE BOTTOM OF THE PAGE HERE,

        14           WE'RE ACTUALLY CONNECTING OUT TO THE INTERNET AND

        15           FETCHING THAT DATA.  IT'S TAKING A VERY LONG

        16           TIME, HOWEVER--UNUSUALLY LONG--TO ACCESS THAT WEB

        17           SITE.  THAT'S A RESULT OF THE PERFORMANCE

        18           DEGRADATION THAT HAS OCCURRED BECAUSE OF RUNNING

        19           THE FELTEN PROGRAM."

        20  Q.   AND THIS PERFORMANCE DEGRADATION THAT YOU TALK ABOUT

        21  IS SHOWN ON A MACHINE THAT'S LABELED AS IF IT'S NOT THE

        22  FELTEN MACHINE; CORRECT?

        23  A.   WELL, IT'S LABELED SO THAT THAT PARTICULAR STRING IS

        24  NOT THERE.  THAT IS CORRECT.

        25  Q.   AND WHEN THE STRING, AS YOU PUT IT, THAT LABELED THE
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         1  MACHINE AS A FELTEN MACHINE WAS THERE EARLIER, IT POPPED

         2  RIGHT UP, AND YOU DIDN'T HAVE THIS DELAY; RIGHT?

         3  REMEMBER?

         4  A.   YES.

         5           MR. BOIES:  I GOT NO MORE QUESTIONS, YOUR HONOR.

         6           THE COURT:  WHAT'S YOUR PLEASURE, MR. HOLLEY?

         7           MR. HOLLEY:  TO APPROACH THE BENCH.

         8           THE COURT:  OKAY.

         9           (BENCH CONFERENCE.)

        10           THE COURT:  I DO NOT BELIEVE THAT HE DELIBERATELY

        11  FALSIFIED THIS, BUT IT DOES CAST SERIOUS DOUBT ON

        12  RELIABILITY OF THAT EXHIBIT ALL TOGETHER.  IF YOU WOULD

        13  LIKE TO HAVE AN OPPORTUNITY TO HAVE HIM GO BACK AND DO IT

        14  HIMSELF AND VIDEOTAPE IT WHILE HE DOES IT HIMSELF AND THEN

        15  COME IN AND TELL US WHAT IT SHOWS--

        16           MR. HOLLEY:  I WOULD, YOUR HONOR.  I APOLOGIZE

        17  THAT THIS DEMONSTRATION, WHICH IS WHAT IT WAS, GOT

        18  BULLOCKS'D UP, AND I'M CONFIDENT AND REPRESENT TO THE

        19  COURT AS AN OFFICER OF THE COURT THAT WE DID NOTHING TO

        20  THESE DEMONSTRATIONS.

        21           THE COURT:  I DIDN'T THINK HE DID, BUT MR. BOIES

        22  HAS DONE A VERY PROFESSIONAL JOB OF DISCREDITING THOSE

        23  TAPES.

        24           MR. HOLLEY:  WELL, THE TEST RESULTS WERE WHAT

        25  THEY WERE, AND WE ARE CONFIDENT WITH THAT, AND I WOULD
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         1  LIKE, YOUR HONOR, THE OPPORTUNITY TONIGHT TO DO EXACTLY

         2  WHAT YOUR HONOR SUGGESTS.  SO, IF WE COULD RECESS UNTIL

         3  TOMORROW MORNING.

         4           THE COURT:  I'M SURE WE CAN.

         5           MR. BOIES?

         6           MR. BOIES:  NO OBJECTION.

         7           YOUR HONOR, COULD WE HAVE SOMEBODY PRESENT DURING

         8  THAT DEMONSTRATION?

         9           MR. HOLLEY:  ABSOLUTELY, YOUR HONOR.

        10           THE COURT:  YES, THAT WOULD BE THE BEST WAY TO DO

        11  IT.

        12           MR. HOLLEY:  THAT'S WHAT PRETRIAL ORDER NUMBER 2

        13  REQUIRES, AND THAT'S WHAT WE SHOULD DO.

        14           THE COURT:  ALL RIGHT.  WE WILL STAND IN RECESS

        15  UNTIL 10:00 TOMORROW MORNING.

        16           (END OF BENCH CONFERENCE.)

        17           THE COURT:  WE WILL STAND IN RECESS UNTIL 10:00

        18  TOMORROW MORNING.

        19           (WHEREUPON, AT 4:10 P.M., THE HEARING WAS

        20  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        21

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.
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