                                                           1

                           UNITED STATES DISTRICT COURT

                           FOR THE DISTRICT OF COLUMBIA

            - - - - - - - - - - - - - - - - - -X

            UNITED STATES OF AMERICA,          :

                                               :

                      PLAINTIFF,               :

                                               :

                 V.                            : C.A. NO. 98-1232

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            STATE OF NEW YORK, ET AL.,         :

                                               :

                      PLAINTIFFS,              :

                                               :

                 V.                            : C.A. NO. 98-1223

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            MICROSOFT CORPORATION,             :

                                               :

                      COUNTERCLAIM-PLAINTIFF,  :

                                               :

                 V.                            :

                                               :

            DENNIS C. VACCO, ET AL.,           :

                                               :

                      COUNTERCLAIM-DEFENDANTS. :

            - - - - - - - - - - - - - - - - - -X  WASHINGTON, D.C.

                                                  FEBRUARY 8, 1999

                                                  2:07 P.M.

                                                  (P.M. SESSION)

                                   VOLUME 50

                               TRANSCRIPT OF TRIAL

                      BEFORE THE HONORABLE THOMAS P. JACKSON

                           UNITED STATES DISTRICT JUDGE

                                                           2

            FOR THE PLAINTIFFS:       DAVID BOIES, ESQ.

                                      PHILLIP R. MALONE, ESQ.

                                      STEPHEN D. HOUCK, ESQ.

                                      JOHN COVE, ESQ.

                                      MICHAEL WILSON, ESQ.

                                      ANTITRUST DIVISION

                                      U.S. DEPARTMENT OF JUSTICE

                                      P.O. BOX 36046

                                      SAN FRANCISCO, CA  94102

            FOR THE DEFENDANT:        JOHN L. WARDEN, ESQ.

                                      RICHARD C. PEPPERMAN, II, ESQ.

                                      RICHARD J. UROWSKY, ESQ.

                                      CHRISTOPHER MEYERS, ESQ.

                                      SEAN O'BRIEN, ESQ.

                                      SULLIVAN & CROMWELL

                                      125 BROAD STREET

                                      NEW YORK, NY  10004

                                      WILLIAM H. NEUKOM, ESQ.

                                      DAVID A. HEINER, ESQ.

                                      THOMAS W. BURT, ESQ.

                                      MICROSOFT CORPORATION

                                      ONE MICROSOFT WAY

                                      REDMOND, WA  98052-6399

            COURT REPORTER:           DAVID A. KASDAN, RMR

                                      MILLER REPORTING CO., INC.

                                      507 C STREET, N.E.

                                      WASHINGTON, D.C.  20003

                                      (202) 546-6666

                                                           3

                                      INDEX

                                                                 PAGE

            CONTINUED CROSS-EXAMINATION OF WILLIAM POOLE          4

            GOVERNMENT'S EXHIBIT NO. 1804 ADMITTED                36

                                                           4

         1                    P R O C E E D I N G S

         2                 CONTINUED CROSS-EXAMINATION

         3  BY MR. BOIES:

         4  Q.   GOOD AFTERNOON, MR. POOLE.

         5  A.   GOOD AFTERNOON.

         6  Q.   WE WERE TALKING ABOUT THE MICROSOFT-INTUIT AGREEMENT.

         7  DO YOU STILL HAVE THAT IN FRONT OF YOU?

         8  A.   YES, I DO.

         9  Q.   THERE WERE PROVISIONS IN THIS AGREEMENT THAT LIMITED

        10  THE ABILITY OF INTUIT TO ENTER INTO AGREEMENTS WITH

        11  NETSCAPE PURSUANT TO WHICH INTUIT WOULD PAY NETSCAPE FOR

        12  PROMOTING INTUIT'S PRODUCTS OR SERVICES; IS THAT CORRECT?

        13  A.   I BELIEVE THAT SUMMARY IS CORRECT, YES.

        14  Q.   NOW, YOU UNDERSTOOD, DID YOU NOT, THAT A TYPICAL

        15  BUSINESS PLAN FOR NETSCAPE WAS FOR NETSCAPE TO EARN

        16  REVENUES BY CHARGING ICP'S FOR THE PROMOTION OF THE ICP'S'

        17  PRODUCTS OR SERVICES?

        18  A.   I UNDERSTOOD THAT NETSCAPE WAS IN THE BUSINESS OF

        19  ENTERING INTO AGREEMENTS WITH ICP'S THAT INCLUDED

        20  PROMOTION, DISTRIBUTION, LINKING AND SO ON, AND THAT IN

        21  SOME CASES THOSE WOULD INCLUDE PAYMENT, SURE.

        22  Q.   WELL, NOT ONLY DID THEY DO IT FROM TIME TO TIME, BUT

        23  YOU UNDERSTOOD THAT THE TYPICAL BUSINESS MODEL EMPLOYED AT

        24  THAT TIME WAS FOR A CONTENT COMPANY TO PAY NETSCAPE TO

        25  PROMOTE THE CONTENT COMPANY'S PRODUCT OR SERVICE; CORRECT?
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         1  A.   I DON'T KNOW THAT I COULD CHARACTERIZE IT AS TYPICAL

         2  BECAUSE, AGAIN, THEY MAY HAVE BARTERED SOME OF THEIRS.  WE

         3  BARTERED SOME.  THERE ARE (SIC) A DIFFERENT VARIETY OF

         4  BUSINESS MODELS EMPLOYED BY ALL PARTIES.

         5  Q.   LET ME SHOW YOU PAGE 80 AND 81 OF YOUR DEPOSITION.

         6  AND THE PORTION THAT I'M PARTICULARLY INTERESTED IN IS AT

         7  THE BOTTOM OF PAGE 80, WHERE YOU SAY, QUOTE, (READING):

         8                "ANSWER:  WHAT I WAS SAYING IS THAT THE

         9           TYPICAL BUSINESS MODEL EMPLOYED AT THAT TIME WAS

        10           FOR A CONTENT COMPANY TO PAY NETSCAPE TO PROMOTE

        11           THEIR PRODUCT, THEIR CONTENT."

        12           NOW, WHEN YOU SAID "PAY" THERE, DID YOU INCLUDE

        13  THE CONTENT COMPANY PAYING CASH AND NONCASH CONSIDERATION?

        14  A.   COULD I HAVE A MOMENT TO REVIEW THE CONTEXT HERE?

        15  Q.   CERTAINLY.  WHEN YOU HAVE FINISHED, PLEASE LET ME

        16  KNOW.

        17  A.   CERTAINLY.

        18           (WITNESS REVIEWS DOCUMENT.)

        19  A.   OKAY.  COULD YOU REPEAT THE QUESTION, PLEASE?

        20  Q.   YES.

        21           WHEN YOU SAID THAT THE TYPICAL BUSINESS MODEL

        22  EMPLOYED WAS FOR A CONTENT COMPANY TO PAY NETSCAPE TO

        23  PROMOTE THE CONTENT COMPANY'S PRODUCT OR CONTENT, WHEN YOU

        24  USED THE WORD "PAY," WERE YOU REFERRING JUST TO CASH

        25  CONSIDERATION OR TO BOTH CASH AND NONCASH CONSIDERATION?
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         1  A.   I WAS PROBABLY AT THAT MOMENT REFERRING TO CASH.  I

         2  THINK THAT WAS THE SUBJECT OF DISCUSSION, YES.

         3  Q.   WAS IT ALSO THE CASE THAT, ON OCCASION, CONTENT

         4  COMPANIES WOULD PROVIDE NONCASH CONSIDERATION TO NETSCAPE

         5  TO PROMOTE THEIR CONTENT OR PRODUCT?

         6  A.   I BELIEVE THEY MIGHT.

         7  Q.   DID YOU UNDERSTAND THAT A REDUCTION IN NETSCAPE'S

         8  REVENUES WAS A GENERAL BUSINESS OBJECTIVE OF MICROSOFT IN

         9  1996 AND 1997?

        10  A.   NO, MR. BOIES, THAT WAS--THAT WAS NOT MY

        11  UNDERSTANDING OF ANY GENERAL CHARACTERIZATION, NOR WAS IT

        12  THE INTENT OF THIS PART OF THE CONTRACT.

        13  Q.   WERE YOU AWARE OF ANY DISCUSSIONS WITHIN MICROSOFT OF

        14  WHAT EFFECT A REDUCTION IN NETSCAPE'S REVENUES WOULD HAVE

        15  ON NETSCAPE'S ABILITY TO CONTINUE TO INNOVATE?

        16  A.   I'M NOT AWARE OF A SPECIFIC DISCUSSION.

        17  Q.   ARE YOU AWARE OF GENERAL DISCUSSIONS OF THAT?

        18  A.   I THINK IT WOULD BE--STAND TO REASON THAT AS WE

        19  COMPETE AND SELL MORE PRODUCT AND THEY SELL LESS, THAT

        20  THEY WOULD HAVE LESS MONEY TO INVEST IN BUILDING MORE

        21  PRODUCT.  I THINK THAT'S A GENERAL CONCEPT.  I DON'T KNOW

        22  OF A SPECIFIC DISCUSSION YOU'RE REFERRING TO.

        23  Q.   DO YOU RECALL GENERAL DISCUSSIONS WITHIN NETSCAPE,

        24  NOT A SPECIFIC DISCUSSION, BUT GENERAL DISCUSSIONS--

        25  A.   WITHIN MICROSOFT?
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         1  Q.   WITHIN MICROSOFT?

         2  A.   NOT SPECIFICALLY.

         3  Q.   NOW, I UNDERSTAND YOU DON'T RECALL THEM SPECIFICALLY.

         4  A.   I'M SORRY, ARE YOU ASKING ME DO I--THAT WAS A

         5  FREQUENT TOPIC OF HALLWAY CONVERSATION?

         6  Q.   NOT NECESSARILY.

         7  A.   I DON'T UNDERSTAND YOUR QUESTION.

         8  Q.   OKAY.  I'M NOT ASKING WHETHER IT WAS A FREQUENT TOPIC

         9  OF HALLWAY CONVERSATION.  WHAT I AM ASKING IS WHETHER YOU

        10  GENERALLY RECALL THAT THERE WERE DISCUSSIONS WITHIN

        11  MICROSOFT IN 1996 AND 1997 ABOUT THE EFFECT THAT

        12  REDUCTIONS IN NETSCAPE'S REVENUES WOULD HAVE ON NETSCAPE'S

        13  ABILITY TO CONTINUE TO INNOVATE.

        14  A.   I CANNOT RECALL ANY SPECIFIC ONE AT ALL, NOR DO I

        15  RECALL BEING AT EVEN A MEETING IN WHICH THAT CAME UP.

        16  WHAT I'M SAYING, JUST TRYING TO BE CLEAR, IS THAT IT WOULD

        17  BE A MATTER OF BASIC COMPETITION THAT IF WE COMPETE AND DO

        18  BETTER, THEY WILL HAVE LESS (SIC) REVENUES AND WILL NOT DO

        19  AS WELL.  I DON'T RECALL ANY VERY SPECIFIC OR GENERAL

        20  LINES OF THOSE DISCUSSIONS.

        21  Q.   NOW, WOULD YOU AGREE THAT IT IS NOT ORDINARY FOR

        22  MICROSOFT TO ENTER INTO AGREEMENTS WITH COMPANIES IN WHICH

        23  THOSE OTHER COMPANIES AGREE NOT TO PAY COMPETITORS OF

        24  MICROSOFT?

        25  A.   I THINK WHAT YOU'RE SAYING IS, IS THE--ARE THE TERMS
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         1  OF THIS AGREEMENT EXTRAORDINARY OR DIFFERENT; IS THAT YOUR

         2  QUESTION?

         3  Q.   NO, BECAUSE I DON'T WANT TO GET HUNG UP WITH WORDS

         4  LIKE "EXTRAORDINARY."

         5           MY QUESTION IS WHETHER YOU ARE AWARE OF OTHER

         6  CONTRACTS THAT MICROSOFT HAS ENTERED INTO IN WHICH

         7  MICROSOFT GOES TO A COMPANY AND SAYS, "IN ADDITION TO ALL

         8  THE OTHER TERMS OF OUR RELATIONSHIP, WE WANT YOU TO AGREE

         9  THAT YOU WILL NOT PAY A MICROSOFT COMPETITOR.  YOU CAN DO

        10  THINGS WITH A MICROSOFT COMPETITOR; YOU JUST CAN'T PAY

        11  THEM FOR IT."

        12  A.   I THINK WE'RE MORE LAX IN THIS CONTRACT THAN MOST,

        13  SO, YES, YOU'RE RIGHT, WE WERE USUALLY--WE GAVE UNUSUAL

        14  AMOUNT OF LATITUDE IN THESE AGREEMENTS TO THE CONTENT

        15  PROVIDERS, WHICH I EXPLAINED AT SOME LENGTH IN MY

        16  DEPOSITION, BECAUSE SPECIFICALLY IT WAS INTUIT THAT ASKED

        17  US FOR THIS LATITUDE, AND WE DECIDED THAT IT WAS A GOOD

        18  THING.

        19  Q.   WITHOUT AGAIN TRYING TO PARSE WORDS LIKE "LAX" AND

        20  "LATITUDE," DO I UNDERSTAND THAT YOU'RE SAYING THAT YOU'RE

        21  NOT AWARE OF ANY OTHER CONTRACT IN WHICH MICROSOFT HAS

        22  PAID PEOPLE OR HAS GOTTEN PEOPLE TO AGREE NOT TO PAY A

        23  COMPETITOR?

        24  A.   LET ME TRY TO GET SOME MORE CONTEXT BECAUSE I THINK

        25  YOUR QUESTION IS HARD TO UNDERSTAND.
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         1           THE COURT:  TRY TO ANSWER HIS QUESTION.  THERE

         2  ARE THREE ANSWERS YOU COULD GIVE HIM.  YOU COULD TELL HIM

         3  "YES," YOU COULD TELL HIM "NO," OR YOU COULD TELL HIM "I

         4  DON'T KNOW."

         5           THE WITNESS:  FAIR ENOUGH.  I APOLOGIZE.

         6           THE COURT:  ALL RIGHT.  BUT PLEASE LISTEN TO HIS

         7  QUESTION.

         8           THE WITNESS:  OKAY.

         9           I'M NOT AWARE OF ANY CONTRACTS THAT HAVE THESE

        10  SPECIFIC TERMS, NO.

        11  BY MR. BOIES:

        12  Q.   AND BY THESE SPECIFIC TERMS, YOU'RE TALKING ABOUT

        13  TERMS THAT PROHIBIT A COMPANY FROM PAYING A COMPETITOR OF

        14  MICROSOFT?  ARE THOSE THE SPECIFIC TERMS YOU'RE TALKING

        15  ABOUT?

        16  A.   NO, SIR, THAT'S WHAT'S CONFUSING HERE, AND I

        17  APOLOGIZE FOR THE CONFUSION.

        18  Q.   CAN I PUT MY QUESTION, THEN?

        19  A.   YES.

        20  Q.   MY QUESTION IS WHETHER YOU ARE AWARE OF ANY OTHER

        21  CONTRACTS IN MICROSOFT IN WHICH MICROSOFT HAS ENTERED INTO

        22  A CONTRACT WITH A THIRD PARTY IN WHICH THE THIRD PARTY

        23  AGREES THAT THEY WILL NOT PAY A COMPETITOR OF MICROSOFT

        24  EVEN IF THEY DEAL WITH THEM?

        25  A.   I AM AWARE THAT THERE ARE OTHER CONTRACTS THAT HAVE
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         1  THAT EFFECT, SO YES, I AM AWARE.

         2           I AM NOT AWARE OF ANY THAT ARE IMPLEMENTED IN THE

         3  WAY THAT THIS CONTRACT IS IMPLEMENTED.  I HOPE THAT

         4  ANSWERS.  I'M TRYING TO BE HELPFUL, I'M SORRY.

         5  Q.   WELL, LET ME TRY TO PUT THE QUESTION BECAUSE I THINK

         6  I KNOW WHAT YOU'RE ANSWERING, BUT I DO NEED TO GET IT AS

         7  CLEAR AS I CAN.

         8  A.   OKAY.  LET'S WORK ON IT.

         9  Q.   ALL RIGHT.  WHAT I WANT TO KNOW IS WHETHER YOU'RE

        10  AWARE OF ANY CONTRACTS--I DON'T CARE WHETHER YOU CALL THEM

        11  STRICT OR LAX OR WHATEVER YOU CALL THEM.

        12  A.   FINE.

        13  Q.   ARE YOU AWARE OF ANY CONTRACTS, OTHER THAN ICP

        14  CONTRACTS, IN WHICH MICROSOFT HAS ENTERED INTO A CONTRACT

        15  WITH A THIRD PARTY IN WHICH THAT THIRD PARTY IS OBLIGATED

        16  NOT TO PAY A COMPETITOR OF MICROSOFT FOR GOODS OR SERVICES

        17  THAT THAT COMPETITOR MIGHT PROVIDE OR PERFORM?

        18  A.   SURE.

        19  Q.   YOU ARE?

        20  A.   AND--

        21  Q.   THE ANSWER IS YES?

        22  A.   YES.

        23  Q.   OKAY.  NOW, WHAT I WOULD LIKE TO KNOW IS WHAT

        24  CONTRACTS.

        25  A.   AN EXAMPLE OF THAT KIND OF CONTRACT WOULD BE A
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         1  CONTRACT BETWEEN MSN, WHO'S A CONTENT DISTRIBUTOR, AND,

         2  FOR EXAMPLE, PARAMOUNT, THE GUYS THAT MAKE STAR TREK.  SO,

         3  THEY, FOR EXAMPLE, HAD A (SIC) EXCLUSIVE DISTRIBUTION OF

         4  THE STAR TREK CONTENT ON MSN FOR SOMETHING LIKE TWO YEARS,

         5  AND THEY PAID THEM FOR THAT, FOR THAT RIGHT TO DISTRIBUTE

         6  AND CARRY THAT CONTENT.

         7           NOW, THAT CONTRACT WOULD REQUIRE THAT PARAMOUNT

         8  NOT ENTER INTO ANY AGREEMENT WITH ANYBODY--PAYMENT,

         9  BARTER, ANYTHING--INCLUDING NETSCAPE OR ANYBODY ELSE FOR

        10  THAT STAR TREK CONTENT.  SO, THAT'S WHY I HAVE BEEN TRYING

        11  TO CLEAR ON, IS THAT THESE TERMS ALLOW ENTERING INTO SOME

        12  AGREEMENT, BUT HAVE A LOOPHOLE, IF YOU WILL; WHEREAS THE

        13  MSN PARAMOUNT KIND OF CONTRACT WOULD HAVE AN ABSOLUTE

        14  PROHIBITION OF ENTERING INTO ANY AGREEMENT FOR PAYMENT OR

        15  ANYTHING--OR DISTRIBUTION FOR FREE OR OTHERWISE WITH

        16  NETSCAPE OR ANYBODY ELSE.

        17  Q.   DID THE MSN-PARAMOUNT AGREEMENT PROHIBIT PARAMOUNT

        18  FROM DEALING AT ALL WITH OTHER COMPANIES OR ONLY FOR STAR

        19  TREK?

        20  A.   I'M REFERRING SPECIFICALLY TO THE STAR TREK PROPERTY.

        21  AND--

        22  Q.   PARAMOUNT--

        23  A.   EACH ONE OF--

        24  Q.   ARE YOU FINISHED?

        25  A.   EACH ONE OF OUR AGREEMENTS REFERS TO A SPECIFIC
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         1  BRANDED CONTENT OR PROPERTY.

         2  Q.   SO, PARAMOUNT COULD CONTINUE TO DEAL WITH COMPETITORS

         3  OF MSN FOR OTHER MOVIES OR OTHER TELEVISION SHOWS;

         4  CORRECT?

         5  A.   THAT'S POSSIBLE.

         6  Q.   OKAY.  NOW, I WOULD LIKE YOU TO LISTEN TO MY QUESTION

         7  IF I COULD, SIR, OKAY?  BECAUSE I'M TALKING ABOUT A PLACE

         8  WHERE MICROSOFT ENTERS INTO A CONTRACT WITH A THIRD PARTY

         9  IN WHICH THE THIRD PARTY IS PROHIBITED FOR PAYING FOR

        10  GOODS OR SERVICES THAT THE THIRD PARTY GETS FROM A

        11  COMPETITOR.  DO YOU UNDERSTAND THE QUESTION?  IF YOU

        12  DON'T, I WILL MAKE IT CLEARER.

        13  A.   I DO UNDERSTAND THE QUESTION.  I'M NOT TRYING TO BE

        14  ARGUMENTATIVE.  I'M SORRY.

        15  Q.   OKAY.  IF YOU UNDERSTAND THE QUESTION, DID MICROSOFT

        16  DO THAT OTHER THAN WITH ICP'S?

        17  A.   I THOUGHT I ANSWERED THAT, THOUGH.

        18  Q.   DID YOU ANSWER YES, NO, OR I DON'T KNOW?

        19  A.   I ANSWERED YES, AND I GAVE A SPECIFIC EXAMPLE.

        20  Q.   THE ONE YOU GAVE DIDN'T FIT THE QUESTION.  THE ONE

        21  YOU GAVE WAS SIMPLY A SITUATION IN WHICH PARAMOUNT WAS

        22  LICENSING STAR TREK EXCLUSIVELY TO MSN.

        23  A.   UMM-HMM.

        24  Q.   PARAMOUNT WASN'T GETTING ANY GOODS OR SERVICES FROM

        25  SOMEBODY ELSE THAT IT WAS BEING FORBIDDEN TO PAY FOR;
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         1  RIGHT?

         2  A.   THEY WERE UNABLE TO, FOR EXAMPLE, LICENSE STAR TREK

         3  OR PAY NETSCAPE TO LICENSE AND DISTRIBUTE STAR TREK.

         4  Q.   THEY COULDN'T TELL THE PRODUCT TWICE, OKAY?  I

         5  UNDERSTAND THAT PARAMOUNT WAS PROHIBITED FROM SELLING STAR

         6  TREK A SECOND TIME.

         7  A.   UMM-HMM.

         8           SO, THAT'S PRECISELY WHAT I WAS DOING WITH THE

         9  QUICKEN CONTENT IN THIS CASE, IS THAT I WISHED FOR IT NOT

        10  TO BE SOLD TWICE, IN YOUR WORDS.

        11  Q.   MR. POOLE, I'M ASKING YOU TO LISTEN TO THE QUESTION

        12  I'M ASKING YOU--OKAY?--BECAUSE MY QUESTION DOESN'T HAVE

        13  ANYTHING TO DO WITH QUICKEN SELLING, OR INTUIT SELLING

        14  QUICKEN TWICE, OKAY?  WHAT I'M ASKING YOU ABOUT ARE

        15  SITUATIONS IN WHICH INTUIT IS FORBIDDEN TO PAY NETSCAPE

        16  FOR SOMETHING THAT NETSCAPE DOES FOR INTUIT.

        17           DO YOU UNDERSTAND THAT?

        18  A.   I DO UNDERSTAND THAT.

        19  Q.   OKAY.  I'M NOT ASKING YOU ABOUT WHAT INTUIT CAN SELL.

        20  I'M NOT ASKING YOU WHETHER INTUIT CAN SELL QUICKEN TWICE.

        21  I'M ASKING YOU ABOUT INTUIT'S PROHIBITION ON PAYING

        22  NETSCAPE FOR THINGS THAT NETSCAPE MIGHT DO FOR INTUIT.

        23           DO YOU UNDERSTAND THAT QUESTION?

        24  A.   YES, SIR.

        25  Q.   OKAY.  NOW, I'M GOING TO ASK YOU TO FOCUS ON THAT
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         1  QUESTION.

         2  A.   I WILL DO THAT.

         3  Q.   AND DO YOU UNDERSTAND THAT THAT IS DIFFERENT FROM THE

         4  MSN-PARAMOUNT CASE?

         5  A.   I UNDERSTAND THAT EVERYBODY BUSINESS RELATIONSHIP IS

         6  DIFFERENT, AND THIS ONE IS DIFFERENT.  SURE, I ACCEPT

         7  THAT.

         8  Q.   OKAY.  NOW, FOCUSING ON MY QUESTION, WHICH IS WHETHER

         9  YOU ARE AWARE OF ANY SITUATION IN WHICH MICROSOFT HAS

        10  ENTERED INTO AGREEMENT WITH A THIRD PARTY WHERE THAT THIRD

        11  PARTY IS PRECLUDED FROM PAYING FOR THINGS THAT IT GETS

        12  FROM A COMPETITOR OF MICROSOFT, ARE YOU AWARE OF ANY

        13  SITUATIONS LIKE THAT?

        14  A.   I AM NOT AWARE OF--NO, I'M NOT AWARE OF ANY ANALOGOUS

        15  BUSINESS RELATIONSHIPS BEYOND THESE ICP DEALS WITHIN

        16  MICROSOFT.

        17  Q.   THAT'S WHAT I WAS ASKING.

        18  A.   I'M SORRY IF THAT WAS HARD TO ANSWER.

        19  Q.   OKAY.

        20  A.   MAY I ALSO CLARIFY FOR YOU, MR. BOIES, WAS THAT IN

        21  THIS AGREEMENT HERE WITH INTUIT THAT WE HAVE BEEN

        22  DISCUSSING, THAT THERE IS A VERY SIGNIFICANT CARVE-OUT

        23  WHICH WOULD BE IN SECTION 2.2(D).

        24  Q.   PAGE?

        25  A.   THAT WOULD BE ON PAGE SIX OF TWENTY-FIVE.
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         1           AND IT SAYS THAT, IN FACT, INTUIT CAN ENTER

         2  INTO--I'M PARAPHRASING HERE, BUT CAN ENTER INTO AGREEMENTS

         3  TO LICENSE OR USE SOFTWARE TECHNOLOGY.

         4           SO, THEY CAN PAY NETSCAPE FOR VALUE UNDER THE

         5  TERMS OF THIS AGREEMENT.

         6  Q.   DID YOU SAY 2.2(D) AS IN DOG?

         7  A.   D AS IN DOG.  THE HEADING IS "CONTENT PROMOTION."

         8  AND ABOUT LITTLE MORE THAN HALFWAY DOWN IT SAYS, "NOTHING

         9  IN THIS PARAGRAPH SHALL RESTRICT INTUIT FROM, A, ENTERING

        10  INTO AGREEMENTS WITH THIRD PARTIES WHICH HAVE AGREEMENTS

        11  AND WORKING RELATIONSHIPS, BLAH, BLAH, BLAH; B, ENTERING

        12  INTO AGREEMENTS TO LICENSE OR USE SOFTWARE TECHNOLOGY; C,

        13  ENTERING INTO AGREEMENTS TO AUTHORIZE OR LICENSE COMPANIES

        14  WHICH PROVIDE--PRODUCE OTHER BROWSERS TO DISTRIBUTE,

        15  TRANSIT OR MARKET OR PROMOTE INTUIT CONTENT OR LOGOS."

        16  Q.   THEN CONTINUE READING.

        17  A.   "PROVIDED THAT SUCH AGREEMENTS DO NOT INCLUDE THE

        18  EXCHANGE OF MATERIAL VALUABLE CONSIDERATION RETURN FOR

        19  SUCH AUTHORIZED LICENSE."  THAT'S REFERRING TO ITEM C.

        20  ITEMS A AND B ARE NOT COVERED UNDER THAT--THAT PROVIDED

        21  THAT CLAUSE.

        22  Q.   WELL, FIRST OF ALL, A REFERS TO AGREEMENTS WITH THIRD

        23  PARTIES.

        24  A.   THAT'S WHAT YOU'RE ASKING ME ABOUT.

        25  Q.   PASSTHROUGH AGREEMENTS?
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         1  A.   THAT'S RIGHT.

         2  Q.   AND A PASSTHROUGH AGREEMENT IS DEFINED UP ABOVE AS

         3  WHERE THE OTHER BROWSER COMPANY IS GOING TO GET

         4  CONSIDERATION; RIGHT?

         5  A.   THE PASSTHROUGH AGREEMENT IS ONE THAT IS DONE

         6  SPECIFICALLY FOR THE PURPOSE OF PASSING THROUGH

         7  CONSIDERATION, THAT'S RIGHT.

         8  Q.   RIGHT.

         9  A.   SO, B IS THE PRIMARY CARVE-OUT THAT I WAS REFERRING

        10  TO, AND THAT SAYS THAT NOTHING SHALL PRECLUDE INTUIT FROM

        11  ENTERING INTO AGREEMENTS TO LICENSE OR USE SOFTWARE FROM

        12  COMPANIES THAT PRODUCE OTHER BROWSERS, NETSCAPE.

        13           SO, I'M REALLY JUST TRYING TO CLARIFY YOU'RE

        14  SAYING THAT THIS AGREEMENT PRECLUDES INTUIT FROM ENTERING

        15  INTO AGREEMENT WITH NETSCAPE FOR SOFTWARE, FOR EXAMPLE.

        16  IT DOESN'T.

        17  Q.   NO, IT DOESN'T--

        18  A.   AND THEY COULD PAY THEM FOR IT, TOO.

        19  Q.   WHAT IT DOES IS IT PROHIBITS THEM FROM PAYING

        20  NETSCAPE FOR PROMOTING OR MARKETING OR USING ITS BROWSER

        21  TO PROMOTE OR MARKET INTUIT; CORRECT?

        22  A.   INTUIT CONTENT.  THE QUICKEN CONTENT.

        23  Q.   NOT JUST QUICKEN CONTENT, THE INTUIT; RIGHT?  IT'S

        24  JUST NOT QUICKEN.

        25  A.   IT'S WHATEVER WE DISCUSSED, THERE IS A BRANDING
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         1  CLAUSE IN THERE.

         2  Q.   AND THAT INCLUDES MORE THAN QUICKEN; RIGHT?

         3  A.   IT'S INTUIT-BRANDED CONTENT.

         4  Q.   RIGHT, INTUIT-BRANDED CONTENT.

         5  A.   YEAH.

         6           AND AGAIN, MAY I OFFER THE CONTEXT NOW?  WOULD

         7  THAT BE HELPFUL?  IT'S YOUR CALL.

         8           THE COURT:  YOUR LAWYER, MR. PEPPERMAN, IS GOING

         9  TO ASK YOU QUESTIONS THAT WILL BE HELPFUL.

        10           THE WITNESS:  OKAY.

        11           THE COURT:  MR. BOIES JUST WANTS ANSWERS TO HIS

        12  QUESTIONS.

        13           THE WITNESS:  I'M THERE.  ALL RIGHT.

        14  BY MR. BOIES:

        15  Q.   NOW, WHILE WE ARE ON PAGE SIX, LET ME GO DOWN TO

        16  PARAGRAPH 2.3, WHICH IS "DIFFERENTIATED CONTENT."

        17  A.   YES, I SEE THAT.

        18  Q.   YOU SEE THAT?

        19  A.   YES, I DO.

        20  Q.   NOW, ONE OF THE THINGS THAT WAS REQUIRED OF ICP'S IS

        21  THAT THEY PROVIDE DIFFERENTIATED CONTENT VIEWABLE BY

        22  MICROSOFT'S BROWSER THAT WAS NOT VIEWABLE BY NETSCAPE'S

        23  BROWSER; CORRECT?

        24  A.   NO, I DON'T BELIEVE THAT'S THE PRECISE DEFINITION.

        25  Q.   LET ME GO TO WHAT YOU SAID IN YOUR DIRECT TESTIMONY,
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         1  PARAGRAPH 45 ON PAGE 14.

         2  A.   OKAY.

         3  Q.   AND THE FIRST SENTENCE IN YOUR TESTIMONY THERE, YOU

         4  SAY, "NOTHING IN MICROSOFT'S AGREEMENTS WITH ICP'S LIMITS,

         5  IN ANY WAY, ICP'S' ABILITY TO DEVELOP AND FORMAT CONTENT

         6  SO THAT IT WORKS PERFECTLY WELL WITH NETSCAPE'S

         7  NETCASTER."

         8           DO YOU SEE THAT, SIR?

         9  A.   YES, I DO.

        10  Q.   IS THAT A TRUE STATEMENT, SIR?

        11  A.   I BELIEVE YOU ADDED THE WORD "WELL," WHICH IS NOT ON

        12  THE SCREEN, BUT OTHERWISE IT'S TRUE.

        13  Q.   AND YOU JUST SAID SO THAT IT WORKS PERFECTLY WITH

        14  NETSCAPE'S NETCASTER?

        15  A.   CORRECT.

        16  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 206,

        17  WHICH YOU HAVE IN FRONT OF YOU FROM THIS MORNING.  THIS IS

        18  YOUR MEMORANDUM TO MR. CHASE, DATED APRIL 17, 1997.

        19  A.   OKAY.

        20  Q.   AND UNDER "INTUIT OBLIGATION," I WANT TO FOCUS ON THE

        21  LAST ONE, WHICH SAYS, "CREATE, QUOTE, DIFFERENTIATED

        22  CONTENT, CLOSED QUOTE, AREA FOR INTUIT CHANNEL THAT IS

        23  AVAILABLE ONLY TO IE USERS."

        24           WAS THAT A REQUIREMENT OF THE INTUIT CONTRACT,

        25  SIR?
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         1  A.   NO, MR. BOIES, THAT WAS A SUMMARY OF TERMS.  I THINK

         2  WHAT'S MORE RELEVANT IS LOOKING AT THE SPECIFIC CONTRACT

         3  WE ENTERED INTO.

         4  Q.   THIS IS YOUR SUMMARY OF THE TERMS, IS IT NOT, SIR?

         5  A.   I BELIEVE IT SAYS THIS IS A SUMMARY OF THE SALIENT

         6  TERMS IN THE TERM SHEET BEFORE WE WENT TO CONTRACT, SO

         7  YES, THAT IS MY SUMMARY.

         8  Q.   AND THIS PORTION OF IT DIDN'T GET CHANGED, DID IT,

         9  SIR, BETWEEN APRIL 17TH AND JUNE?

        10  A.   NO, ACTUALLY, I THINK IT DID.

        11  Q.   YOU THINK IT DID?

        12  A.   IF WE LOOK AT THE SPECIFIC IMPLEMENTATION OF THIS

        13  PART, IT'S PRETTY CLEAR IN THE CONTRACT.

        14  Q.   YOU THINK THE DRAFT CONTRACT, AS OF APRIL 17TH, IS

        15  DIFFERENT THAN THE JUNE CONTRACT, SIR?  IS THAT WHAT

        16  YOU'RE TELLING ME?

        17  A.   I'M SORRY, LET ME TRY TO BE CLEAR HERE.

        18           YOU'RE ASKING ME ABOUT THAT LAST BULLET POINT

        19  THAT SAYS CREATE DIFFERENTIATED CONTENT THAT IS AVAILABLE

        20  ONLY TO IE USERS.

        21  Q.   RIGHT.  AND MY QUESTION RIGHT NOW--

        22  A.   I'M SORRY?

        23  Q.   MY QUESTION RIGHT NOW IS A PARTICULAR ONE.  I THOUGHT

        24  YOU SAID, AND I MAY HAVE MISUNDERSTOOD YOU, BUT I THOUGHT

        25  YOU WERE SUGGESTING THAT SOMETHING HAD CHANGED WITH
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         1  RESPECT TO THIS PROVISION BETWEEN APRIL AND JUNE.  DID I

         2  MISUNDERSTAND YOU?

         3  A.   I'M SAYING THAT BULLET DOES NOT EXACTLY SUMMARIZE THE

         4  CONTRACT THAT WE ENTERED INTO.  IT DOES NOT EVEN EXACTLY

         5  SUMMARIZE THAT TERMS OF THE CONTRACT WE ENTERED INTO.

         6  Q.   I UNDERSTAND IT'S INTENDED TO BE A SUMMARY, AND IT'S

         7  NOT INTENDED TO BE EXACT, BUT THIS WAS A SUMMARY THAT YOU

         8  SENT TO YOUR BOSS AND YOUR BOSS SENT TO MR. GATES;

         9  CORRECT?

        10  A.   PRIOR TO MY NEGOTIATING THE CONTRACT, THAT IS

        11  CORRECT.

        12           AS YOU SEE UP ABOVE IT SAYS, "WE HAVE--OUR TERM

        13  SHEET AND ARE GOING TO CONTRACT."  SO, IN OTHER WORDS, WE

        14  HAD DEFINED THE BASIC BUSINESS PARAMETERS, AND WE THEN

        15  WERE GOING TO GO AND WRITE IT IN THE CONTRACT AND WRITE

        16  SOMETHING THAT MAKES SENSE.

        17  Q.   AND THAT BRINGS ME TO THE QUESTION THAT I'D ASKED

        18  BEFORE.

        19           ARE YOU SAYING THAT THIS PROVISION CHANGED

        20  BETWEEN TIME THAT YOU REPORTED TO MR. GATES AND MR. CHASE?

        21  A.   YES, I AM.

        22  Q.   AND DID YOU EVER TELL THEM THAT IT HAD CHANGED?

        23  A.   NO, I DON'T THINK IT WAS SALIENT.

        24  Q.   DID IT CHANGE IN A SALIENT WAY?

        25  A.   YEAH, IT DID.
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         1  Q.   BUT YOU DIDN'T THINK IT WAS WORTHWHILE TELLING THEM?

         2  A.   MR. BOIES, I'M PLEASED TO SAY THAT MICROSOFT GIVES

         3  PRETTY GOOD LATITUDE TO PEOPLE TO ENTER INTO GOOD BUSINESS

         4  AGREEMENTS, SO NO, I WOULD NOT HAVE PASSED--GONE UP TO

         5  TELL MR. CHASE OR MR. GATES IN ANY DETAIL ABOUT EVERY

         6  MINOR TWIST AND TURN IN A BUSINESS NEGOTIATION.

         7  Q.   IS THIS JUST A MINOR TWIST AND TURN, SIR?

         8  A.   THAT'S HOW I WOULD CHARACTERIZE IT.

         9  Q.   WAS IT A MINOR TWIST AND TURN WHEN YOU INCLUDED IT ON

        10  YOUR LIST OF SALIENT TERMS TO SEND TO MR. CHASE AND

        11  MR. GATES?

        12  A.   YES, SIR.

        13  Q.   BY SALIENT, DO YOU MEAN THAT IN THE USUAL AND

        14  ORDINARY SENSE OF THE WORD?

        15  A.   MAYBE WE SHOULD BE PRECISE.

        16  Q.   WHAT DID YOU MEAN BY "SALIENT"?

        17  A.   THE TOP LEVEL MOST OBVIOUS THINGS ONE MIGHT LOOK AT.

        18  Q.   RIGHT.  NOT THE MINOR TWISTS AND TURNS IN THE ROAD;

        19  RIGHT?

        20  A.   MY POINT IS, IF THERE IS A MINOR TWIST AND TURN IN A

        21  SALIENT TERM, THEN I WOULD NOT REPORT THAT TURN.

        22  Q.   SO, WHAT YOU'RE SAYING IS THIS TERM CHANGED BUT

        23  CHANGED IN A MINOR WAY; IS THAT WHAT YOU'RE SAYING?

        24  A.   CORRECT.

        25  Q.   NOW, LET'S LOOK AT WHAT YOU ACTUALLY AGREED TO, AND

                                                           22

         1  THEN I'M GOING TO ASK YOU HOW IT CHANGED.

         2  A.   YOU GOT IT.

         3  Q.   NOW, THE RESTRICTIONS ARE SET FORTH IN

         4  EXHIBIT B--CORRECT?--AND THAT ON STARTS ON PAGE 21.

         5  A.   I BELIEVE IT'S ACTUALLY IN EXHIBIT A AS WELL, MAYBE

         6  IN EXHIBIT B ALSO, BUT IT'S PARTLY ON PAGE 18 AND PARTLY

         7  ON PAGE 21.

         8  Q.   OKAY.  LET'S START WITH PAGE 18 SINCE YOU BRING IT

         9  UP.  AND UNDER "DIFFERENTIATED CONTENT AREA REQUIREMENTS,"

        10  IT SAYS THAT INTUIT HAS TO CREATE DIFFERENTIATED CONTENT,

        11  AND THE LAST SENTENCE SAYS, "SOME DIFFERENTIATED CONTENT

        12  MAY BE AVAILABLE ONLY TO IE USERS.  SOME MAY BE SIMPLY

        13  BEST WHEN USED WITH IE WITH ACCEPTABLE DEGRADATION WHEN

        14  USED WITH OTHER BROWSERS."

        15           DO YOU SEE THAT?

        16  A.   YES, SIR.

        17  Q.   IS THAT AN ACCURATE DESCRIPTION OF WHAT INTUIT'S

        18  OBLIGATION WAS?

        19  A.   I THINK THAT'S A PARTIAL DESCRIPTION, BUT THAT'S

        20  CERTAINLY A GOOD SUMMARY.

        21  Q.   THAT'S PART OF THEIR OBLIGATION?

        22  A.   RIGHT.

        23  Q.   OKAY.  NOW, DO YOU THINK THAT IS CONSISTENT WITH YOUR

        24  DIRECT TESTIMONY IN WHICH YOU SAID THAT THERE WASN'T ANY

        25  RESTRICTION ON INTUIT OR ANY LIMITATION ON INTUIT'S
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         1  ABILITY TO DEVELOP AND FORMAT CONTENT SO IT WORKS

         2  PERFECTLY WITH NETSCAPE'S NETCASTER?

         3  A.   I BELIEVE THE TWO ARE CONSISTENT.  CLEARLY YOU DON'T,

         4  BUT I DO.

         5  Q.   I'M SORRY?  WHAT?

         6  A.   APPARENTLY YOU DON'T, BUT I DO.

         7  Q.   WHAT IS MEANT HERE BY "ACCEPTABLE DEGRADATION"?

         8  A.   EXCELLENT QUESTION.

         9           WHAT WE WERE ATTEMPTING TO DO WAS, WE DISCUSSED

        10  THAT OUR OVERALL EFFORT HERE WAS TO INTRODUCE SOME NEW

        11  TECHNOLOGIES TO THE MARKET, GET CONTENT PROVIDERS TO MAKE

        12  USE OF THOSE TECHNOLOGIES TO SHOW OFF THEIR CONTENT, TO

        13  OFFER SOMETHING A LITTLE BIT NEW OR DIFFERENT TO USERS.

        14           AND WHAT THAT WOULD MEAN IS THEY MIGHT FORMAT THE

        15  CONTENT IN A WAY THAT LOOKS DIFFERENT, MAYBE HAS BETTER

        16  ANIMATIONS (SIC), MAYBE HAS JUST SOME USER INTERFACE

        17  FEATURES THAT LOOKED A LITTLE BETTER THAT MADE USE OF SOME

        18  OF THESE TECHNOLOGIES.

        19           AND THAT SAME CONTENT COULD ALSO BE DISPLAYED

        20  USING DIFFERENT TECHNOLOGIES FROM NETSCAPE.  IT COULD BE

        21  DISPLAYED IN WHAT WOULD BE CONSIDERED A LEAST COMMON

        22  DENOMINATOR FORMAT FOR ANY BROWSER.

        23           SO, MY POINT IS THAT THEY COULD BUILD THAT

        24  CONTENT AND MAKE IT LOOK BEST--MIGHT BE THE PRETTIEST;

        25  HAVE THE NICEST FONTS; THE NICEST COLORS; WHEN USING OUR
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         1  TECHNOLOGY, THE NICEST GRAPHICS.  BUT THE SAME CONTENT,

         2  THE SAME INFORMATION, THE ESSENCE, THE SUBSTANCE, COULD BE

         3  AVAILABLE THROUGH ANY BROWSER--THAT WOULD BE THE

         4  DEGRADATION MODE--AND IT COULD ALSO GO AND USE NETSCAPE'S

         5  TECHNOLOGIES TO MAKE IT LOOK DIFFERENT OR BETTER IN THEIR

         6  ENVIRONMENT.

         7  Q.   WELL, THE LAST SENTENCE DOESN'T SAY THAT HERE, DOES

         8  IT, SIR?  HERE, THERE ARE ONLY TWO ALTERNATIVES; RIGHT?

         9  ONE IS THE DIFFERENTIATED CONTENT IS AVAILABLE ONLY TO IE

        10  USERS, AND THE OTHER IS THAT IT'S AVAILABLE TO OTHER

        11  BROWSERS WITH ACCEPTABLE DEGRADATION.  THOSE ARE THE ONLY

        12  TWO THAT ARE WRITTEN IN THE CONTRACT; RIGHT?

        13  A.   I THINK THAT'S WHAT THAT SAYS.

        14  Q.   NOW, IN ADDITION TO THAT, SIR, GO TO PAGE 21, WHICH

        15  WAS THE PAGE THAT I WAS GOING TO GO TO, AND PARTICULARLY

        16  THE FIRST TWO LINES OF PARAGRAPH THREE.

        17  A.   RIGHT.

        18  Q.   INTUIT SHALL CREATE A DIFFERENTIATED CONTENT AREA ON

        19  QFN.

        20           AND WHAT IS QFN?

        21  A.   THAT WOULD BE THE CODE NAME THEY USED FOR QUICKEN

        22  FINANCIAL NETWORK, WHICH WAS THEIR ICP PRODUCT, IF YOU

        23  WILL, THEIR OFFERING, THEIR CONTENT OFFERING.

        24  Q.   SO, "INTUIT SHALL CREATE A DIFFERENTIATED CONTENT

        25  AREA ON QFN CONTAINING THE FOLLOWING CONTENT AND/OR
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         1  FEATURES, AT LEAST THREE OF WHICH WILL BE UNIQUE TO IE BY

         2  OCTOBER 1997."

         3           DO YOU SEE THAT, SIR?

         4  A.   YES, I DO.

         5  Q.   NOW, IS IT FAIR TO SAY THAT IF IT'S UNIQUE TO IE, IT

         6  MEANS THAT IT'S NOT AVAILABLE TO ANOTHER BROWSER?

         7  A.   THAT SPECIFIC IMPLEMENTATION WOULD BE NOT AVAILABLE,

         8  THAT'S CORRECT.

         9           SO, WHAT I'M SAYING, MR. BOIES, IS THAT IF THEY

        10  BUILT AN ACTIVEX FINANCIAL TOOL, THAT IMPLEMENTATION OF

        11  THE FINANCIAL TOOL WILL BE UNIQUE TO IE.  THEY COULD BUILD

        12  A JAVA-BASED FINANCIAL TOOL THAT WOULD BE UNIQUE TO

        13  NETSCAPE.

        14  Q.   AND THAT, AGAIN, THAT LINE IS NOT FOUND ANYWHERE IN

        15  THIS CONTRACT; CORRECT, SIR?  WHAT IT SAYS HERE--

        16  A.   I DON'T THINK IT NEEDS TO BE.  IT'S NOT PRECLUDED.

        17  Q.   WHAT IT SAYS HERE IS THAT YOU'RE GOING TO CREATE A

        18  DIFFERENTIATED CONTENT AREA--IT DOESN'T SAY

        19  "IMPLEMENTATION"--IT SAYS, "CONTENT AREA ON QFN CONTAINING

        20  THE FOLLOWING CONTENT AND/OR FEATURES, AT LEAST THREE OF

        21  WHICH WILL BE UNIQUE TO IE."

        22           AND DO WE READ THAT CORRECTLY, SIR, THAT THE

        23  CONTENT AND/OR FEATURES ARE GOING TO BE UNIQUE TO IE?

        24  A.   THE WAY I WOULD INTERPRET THIS CLAUSE, IF I WERE

        25  INTUIT--AND I COULD TELL YOU WHAT THEY ACTUALLY DID, BUT
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         1  WE COULD GET TO THAT LATER BECAUSE YOU'RE NOT ASKING ME

         2  THAT--THE WAY I WOULD INTERPRET THIS CLAUSE IS TO SAY THAT

         3  THEY'RE GOING TO CREATE THIS AREA ON QFN.  IT COULD BE A

         4  PART OF THE SCREEN, IT COULD BE A SUBPAGE, AND IT'S GOING

         5  TO USE CONTENT AND/OR FEATURES, SOME OF WHICH ARE UNIQUE

         6  TO IE.

         7  Q.   SOME OF THE CONTENT OR SOME OF THE FEATURES ARE

         8  UNIQUE TO IE?

         9  A.   AT INTUIT'S DISCRETION.

        10  Q.   OKAY.  AND NOW LET ME GO BACK TO 206.  THAT'S WHERE

        11  YOU HAD WRITTEN THAT ONE OF THE TERMS IS CREATE

        12  DIFFERENTIATED CONTENT AREA FOR INTUIT CHANNEL THAT IS

        13  AVAILABLE ONLY TO IE USERS.

        14  A.   UMM-HMM.

        15  Q.   IS WHAT WE HAVE JUST BEEN LOOKING AT, THAT IS, THE

        16  REQUIREMENT ON PAGE 21 OF GOVERNMENT EXHIBIT 1156, "THAT

        17  INTUIT SHALL CREATE A DIFFERENTIATED CONTENT AREA ON QFN

        18  CONTAINING THE FOLLOWING CONTENT AND/OR FEATURES, AT LEAST

        19  THREE OF WHICH WILL BE UNIQUE TO IE?"  IS THAT THE

        20  IMPLEMENTATION OF THIS INTUIT OBLIGATION?

        21  A.   NO, MR. BOIES.  I BELIEVE THAT THERE ARE (SIC) A

        22  VARIETY OF RELEVANT PARAGRAPHS.  THERE IS THAT SECTION YOU

        23  JUST REFERENCED.

        24  Q.   IS THAT ONE OF THE IMPLEMENTATIONS?

        25  A.   THAT IS ONE OF THEM.  I THINK YOU HAVE TO LOOK AT
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         1  THEM IN THEIR ENTIRETY.  THE CONTRACT IS A SIGNIFICANT

         2  DOCUMENT, SO YOU CAN'T LOOK AT ANY ONE OF THEM AND TAKE

         3  THEM OUT OF CONTEXT OF ALL THE OTHERS.

         4  Q.   SO THAT WE HAVE IT ALL IN CONTEXT--

         5  A.   OKAY.

         6  Q.   --I WOULD LIKE TO IDENTIFY EACH PLACE IN THE CONTRACT

         7  IN WHICH YOU IMPLEMENT THE PRINCIPLE THAT INTUIT IS

         8  OBLIGATED TO CREATE A DIFFERENTIATED CONTENT AREA FOR

         9  INTUIT CHANNEL THAT IS AVAILABLE ONLY TO IE USERS.  ONE

        10  SUCH PLACE WAS ON PAGE 21 IN EXHIBIT B.

        11           IS ANOTHER SUCH PLACE ON PAGE 18?

        12  A.   PAGE 18 WILL BE ANOTHER.

        13           AND IF YOU WOULD LOOK TO DO THIS WITH SOME

        14  ACCURACY, IT MIGHT BE BEST FOR ME TO REVIEW THE CONTRACT

        15  OVER THE NEXT BREAK AND COME BACK.

        16  Q.   BUT THESE ARE AT LEAST TWO SUCH EXAMPLES?

        17  A.   THOSE ARE TWO.  AND THERE IS ANOTHER SIGNIFICANT ONE,

        18  AND IF YOU GIVE ME A MOMENT, I WILL REFER YOU TO IT.

        19           (WITNESS REVIEWS DOCUMENT.)

        20  A.   ANOTHER ONE--AND AGAIN, I'M NOT TRY TO BE INCLUSIVE

        21  HERE, BUT ANOTHER WOULD BE AT THE TOP OF PAGE SEVEN, WHICH

        22  LOOKS LIKE 2.4(C), AND IT READS, "NOTWITHSTANDING INTUIT'S

        23  RESTRICTIONS FROM DISTRIBUTING OTHER BROWSERS AND

        24  RESTRICTIONS FROM ENTERING INTO CONTENT PROMOTION

        25  AGREEMENTS, NOTHING SHALL PRECLUDE INTUIT FROM UTILIZING
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         1  NON-MICROSOFT PROTOCOLS, TECHNOLOGIES AND PRODUCTS,

         2  INCLUDING PROTOCOLS, TECHNOLOGIES AND PRODUCTS DEVELOPED

         3  BY COMPANIES WHICH PRODUCED OTHER BROWSERS IN ITS PRODUCTS

         4  OR SERVICES."

         5  Q.   NOW, SIR, THIS IS SAYING THAT INTUIT'S NOT RESTRICTED

         6  FROM USING CERTAIN THINGS IN ITS OPERATIONS; RIGHT?

         7  A.   YES, THAT'S CORRECT.  AND YOU COULD INTERPRET THAT AS

         8  BEING SOMEWHAT AT ODDS OR INTERNALLY INCONSISTENT WITH

         9  SOME OF THE REST OF THE AGREEMENT.

        10  Q.   SO, WHAT YOU'RE SAYING--

        11  A.   NOT IN ITS OPERATIONS; WITH ITS CONTENT WITH ITS

        12  PRODUCTS AND SERVICES.

        13  Q.   THIS THING AT THE TOP OF PAGE SEVEN, THIS SAYS THAT

        14  INTUIT IS NOT RESTRICTED FROM UTILIZING NON-MICROSOFT

        15  PROTOCOLS, TECHNOLOGIES AND PRODUCTS.

        16  A.   THAT WOULD BE NETSCAPE, FOR EXAMPLE.

        17  Q.   IT'S NOT PRECLUDED FROM UTILIZING NETSCAPE PROTOCOLS,

        18  TECHNOLOGIES AND PRODUCTS.  SUBJECT TO OTHER THINGS IN THE

        19  AGREEMENT, PERHAPS, BUT IT'S NOT RESTRICTED.

        20           NOW, DID YOU UNDERSTAND THAT WHAT I WAS ASKING

        21  YOU BEFORE--

        22           MR. BOIES:  LET'S PUT THE 206 BACK UP.

        23  BY MR. BOIES:

        24  Q.   WAS ABOUT INTUIT'S OBLIGATION TO CREATE A

        25  DIFFERENTIATED CONTENT AREA?
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         1  A.   MR. BOIES--

         2  Q.   --FOR INTUIT CHANNEL THAT IS AVAILABLE ONLY TO IE

         3  USERS?

         4  A.   AND WHAT WE'RE SAYING IS THAT INTUIT IS FREE TO USE

         5  NETSCAPE PRODUCTS, PROTOCOLS, TECHNOLOGIES, WHATEVER THEY

         6  MAY WISH--AND SPECIFICALLY, INTUIT WANTED THE RIGHT TO GO

         7  AND BUILD A NETCASTER CHANNEL, AND WE SAID, "OKAY, THIS IS

         8  THE CLAUSE THAT MAKES IT OKAY FOR THEM TO DO THAT," AND

         9  THAT HAS TO DO WITH THEIR ABILITY TO FORMAT THEIR CONTENT.

        10           I'M SORRY IF I'M NOT BEING CLEAR.  I APOLOGIZE

        11  FOR THAT.

        12  Q.   MR. POOLE, WHAT WERE THE SECTIONS OF THE CONTRACT

        13  THAT YOU THOUGHT WERE INTERNALLY INCONSISTENT WITH 2.4(C)?

        14  A.   SINCE THIS SECTION 2.4(C) SAYS NOTHING SHALL RESTRICT

        15  THEM FROM USING ANY OF THESE THINGS, AND THEN THE EXHIBIT

        16  SAYS, "YOU'RE GOING TO BUILD SOME THINGS THAT ARE UNIQUE

        17  TO IE," THOSE, I THINK, WOULD BE INTERNALLY INCONSISTENT.

        18  Q.   OKAY.  SO, YOU READ SECTION 2.4(C) IN SUCH A WAY AS

        19  TO MAKE IT INTERNALLY INCONSISTENT WITH WHAT'S IN

        20  APPENDICES A AND B; IS THAT WHAT YOU'RE SAYING?  INDEED,

        21  THAT'S WHAT YOU JUST SAID.

        22  A.   ONE COULD INTERPRET IT THAT WAY, I BELIEVE IS WHAT I

        23  SAID.

        24  Q.   BUT AS SOMEBODY WHO--YOU SIGNED THESE CONTRACTS;

        25  RIGHT?
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         1  A.   I DID.

         2  Q.   AS SOMEBODY WHO GOES AROUND NEGOTIATING CONTRACTS, DO

         3  YOU THINK IT'S A SENSIBLE THING TO INTERPRET LANGUAGE TO

         4  MAKE IT INTERNALLY INCONSISTENT WITH LATER LANGUAGE IN THE

         5  CONTRACT?

         6  A.   I WOULD NOT STRIVE TO DO THAT, NO.

         7  Q.   ALL RIGHT.

         8  A.   BUT--THAT'S FINE.

         9  Q.   DO YOU HAVE SOMETHING ELSE TO SAY?

        10  A.   I WAS GOING TO HELP YOU UNDERSTAND WHY IT'S KIND OF

        11  OKAY FOR IT TO BE SOMEWHAT INTERNALLY INCONSISTENT GIVEN

        12  THE GOALS OF BOTH PARTIES, BUT I KNOW THAT I WILL DO THAT

        13  LATER, SO I STOPPED.

        14  Q.   LET ME GO TO THE ISSUE OF REVENUE THAT WE TALKED

        15  ABOUT A LITTLE BIT THIS MORNING.  AND YOU TOLD ME THIS

        16  MORNING THAT YOU HAD INITIALLY ESTIMATED THAT A TOP-LEVEL

        17  CHANNEL WOULD BRING ABOUT $10 MILLION, BUT THEN YOU WENT

        18  TO POINTCAST, AND POINTCAST TOLD YOU THEY WOULD ONLY BE

        19  WILLING TO PAY AMOUNTS IN THE HUNDREDS OF THOUSANDS OF

        20  DOLLARS.

        21           DO YOU REMEMBER THAT?

        22  A.   YES.

        23  Q.   NOW, ACTUALLY, MR. POOLE, YOU NEGOTIATED A CONTRACT

        24  WITH POINTCAST, DIDN'T YOU, SIR?

        25  A.   YES, AND THAT'S WHY I REFERRED TO IT THIS MORNING.
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         1  Q.   AND IN THAT CONTRACT, DID POINTCAST AGREE TO PAY YOU

         2  $10 MILLION?

         3  A.   THIS IS WHERE I SAID THAT WE PUT A PLACE HOLDER IN

         4  THE CONTRACT.

         5  Q.   PLACE HOLDER?

         6  A.   THERE IS NO ACTUAL OBLIGATION TO PAY CASH IN THAT

         7  CONTRACT, AND WE COULD GO INTO IN AN IN-DEPTH DISCUSSION

         8  OF THAT.

         9  Q.   WELL, I DON'T KNOW HOW MUCH IN-DEPTH WE HAVE TO GO,

        10  BUT LET'S JUST LOOK AT WHAT THE CONTRACT SAYS.

        11           MR. BOIES:  AND IN THAT CONNECTION, I WOULD ASK

        12  THAT THE WITNESS TO BE HANDED, AND I WOULD OFFER

        13  GOVERNMENT EXHIBIT 1804.

        14           MR. PEPPERMAN:  NO OBJECTION, YOUR HONOR.

        15           THE COURT:  GOVERNMENT'S 1898 IS ADMITTED.

        16  BY MR. BOIES:

        17  Q.   NOW, SIR, DO YOU RECOGNIZE THIS AS A CONTRACT THAT

        18  WAS ENTERED INTO BY MICROSOFT AND POINTCASTER, DECEMBER 7,

        19  1996?

        20  A.   YES, SIR.

        21  Q.   AND YOU SIGNED THIS CONTRACT ON BEHALF OF MICROSOFT,

        22  DID YOU NOT, SIR?

        23  A.   I DID.

        24  Q.   LET ME GO TO PARAGRAPH 3.3(B) ON PAGE SEVEN.

        25           AND AT THE TOP, 3.3 SAYS, "FIRST-TIER ICP."
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         1           THE COURT:  WHAT PAGE ARE YOU ON, AGAIN?

         2           MR. BOIES:  PAGE SEVEN, YOUR HONOR.

         3  BY MR. BOIES:

         4  Q.   AND IT STARTS OUT "FIRST-TIER ICP."

         5  A.   RIGHT.  3.3.

         6  Q.   RIGHT.

         7           THEN B SAYS, "SUBJECT TO THE CREDITS PROVIDED IN

         8  THIS MARKETING AGREEMENT, FOR THE FIRST YEAR AFTER GENERAL

         9  COMMERCIAL RELEASE OF ACTIVE DESKTOP, POINTCAST SHALL PAY

        10  MICROSOFT A FEE OF $10 MILLION FOR BEING A FIRST-TIER

        11  ICP."

        12           DO YOU SEE THAT?

        13  A.   YES.

        14  Q.   NOW, IS THIS WHAT YOU REFERRED TO IN YOUR TESTIMONY

        15  THIS MORNING AS BEING A PLACE HOLDER?

        16  A.   YES, IT'S A PLACE HOLDER, MR. BOIES, BECAUSE ALL OF

        17  THOSE FEES ARE OFFSET BY VARIOUS MARKETING AND PROMOTION

        18  ACTIVITIES THAT POINTCAST WOULD UNDERTAKE IN THIS

        19  CONTRACT.  AND THE NET IS THAT ZERO MONIES WOULD BE PAID.

        20  AND THE EXPLICIT UNDERSTANDING, I BELIEVE, THE CONTRACTUAL

        21  UNDERSTANDING AS WELL, IS THAT THERE IS NO CONDITION IN

        22  WHICH POINTCAST WOULD HAVE TO PAY US ANY MONEY UNDER THIS

        23  CONTRACT.

        24  Q.   WELL, SIR, THE CONTRACT, THE WAY IT'S WRITTEN, GIVES

        25  POINTCAST THIS OBLIGATION, DOES IT NOT, SIR?
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         1  A.   WELL, YOU WOULD HAVE TO LOOK SUBJECT TO THE CREDITS

         2  PART OF THAT SAME PARAGRAPH 3.3(B).

         3  Q.   BUT THEY DON'T GET THOSE CREDITS UNLESS THEY DO THE

         4  PROMOTIONAL AGREEMENTS, INCLUDING, FOR EXAMPLE, MAKING IE

         5  THE DEFAULT BROWSER EMBEDDED WITHIN AND DISTRIBUTED WITH A

         6  POINTCAST CLIENT, USING REASONABLE COMMERCIAL EFFORTS TO

         7  CAUSE AT LEAST 1 MILLION POINTCAST USERS TO UPGRADE TO

         8  INTERNET EXPLORER BY JULY 30, 1997.

         9           I MEAN, THERE ARE SPECIFIC THINGS THEY'VE GOT TO

        10  DO; RIGHT?

        11  A.   THERE ARE THINGS THEY HAVE TO DO.

        12  Q.   IF THEY DON'T DO THOSE, THEY HAVE TO PAY THE

        13  $10 MILLION; RIGHT?

        14  A.   THERE'S AN ESCAPE IN THE CONTRACT WHICH WILL TAKE ME

        15  A FEW MINUTES, IF YOU WOULD LIKE ME TO PAUSE AND I WILL

        16  REVIEW AND FIND IT FOR YOU.  BUT THE TERMS THAT WE

        17  NEGOTIATED AT THE TIME WERE THAT I'D ESTABLISHED THIS

        18  PLACE-HOLDER VALUE.  THEY WERE WILLING TO ESTABLISH THE

        19  OFFSET VALUES FOR THE THINGS THEY DID, AND THEN AS LONG AS

        20  THERE WAS NEVER A SITUATION WHERE THEY'D HAVE TO PAY US

        21  CASH.  THERE WAS A VERY CLEAR REQUIREMENT FROM MR. JIM

        22  WICKETT AT POINTCAST, AND I AGREED TO THAT.  SO, THAT'S

        23  WHY I'VE CHARACTERIZED IT AS A PLACE HOLDER.

        24           AND WE, AS I ALSO SAID THIS MORNING, DROPPED THIS

        25  PLACE-HOLDER CONCEPT FROM ALL OF OUR SUBSEQUENT CONTRACTS.
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         1           WOULD YOU LIKE ME TO REVIEW IT, OR DO YOU WANT TO

         2  COME BACK TO IT?

         3  Q.   YOU'RE SAYING THAT YOU THINK THAT POINTCAST HAD AN

         4  ESCAPE CLAUSE TO GET OUT OF THIS CONTRACT?  IS THAT WHAT

         5  YOU'RE SAYING?

         6  A.   THERE WOULD NEVER BE A SITUATION IN WHICH YOU HAVE TO

         7  PAY US CASH, IS WHAT I NEGOTIATED WITH THEM.  AND I DON'T

         8  RECALL--IT WAS TWO YEARS AGO WHEN I WROTE THIS CONTRACT

         9  WITH OUR ATTORNEYS.  I DON'T RECALL HOW THAT'S

        10  IMPLEMENTED, BUT I WILL REVIEW IT AND FIND THAT FOR YOU,

        11  IF YOU LIKE.

        12  Q.   OKAY.  WAS THERE SOME REASON YOU PUT IN WHAT YOU CALL

        13  PLACE HOLDER IF IT DIDN'T MEAN ANYTHING?

        14  A.   YES.  AT THE TIME WE NEGOTIATED THIS CONTRACT, NUMBER

        15  ONE, AS I STATED EARLIER THIS MORNING, WE WERE NOT CERTAIN

        16  OF WHAT OUR LONG-TERM PLANS WOULD BE, RELATIVE TO HAVING A

        17  FINANCIAL OR OTHER MODEL FOR MARKETING PROMOTION

        18  TECHNOLOGY ADOPTION AGREEMENTS WE'D ENTERED INTO.

        19           I ALSO WAS AWARE THAT POINTCAST WAS LIKELY TO GO

        20  PUBLIC SOON AFTER WE ENTERED INTO THIS AGREEMENT, WHICH

        21  WOULD MEAN THAT THAT AGREEMENT WOULD POTENTIALLY BECOME

        22  PART OF THEIR IPO FILINGS.  AND I WANTED TO ESTABLISH, AT

        23  LEAST, A CONCEPT OF THERE BEING A REVENUE OR VALUE IN THE

        24  AGREEMENT, EVEN THOUGH THAT AGREEMENT--THAT VALUE WAS

        25  EFFECTIVELY TRADED AWAY TO ZERO.
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         1           AS IT TURNED OUT, THEY DIDN'T GO PUBLIC LARGELY

         2  BECAUSE THIS WHOLE AREA HASN'T--HASN'T BEEN OVERLY

         3  SUCCESSFUL.

         4  Q.   LET ME TRY TO TELL YOU WHAT I NEED TO FOCUS ON,

         5  MR. POOLE.  UNLESS I MISHEARD YOU IN YOUR LAST ANSWER, YOU

         6  TOLD ME THAT THE REASON YOU PUT THE $10 MILLION FIGURE IN

         7  THERE WAS THAT YOUR PLANS AS TO WHETHER YOU WERE GOING TO

         8  CHARGE FOR THIS OR NOT HADN'T BEEN DECIDED.

         9           DID I MISUNDERSTAND YOU?

        10  A.   I THINK IF I COULD BE CLEAR, WE HAD--WHAT I SAID

        11  EARLIER THIS MORNING WAS THAT WE MADE A DECISION, BUT WE

        12  WANTED TO LEAVE OUR OPTIONS OPEN, I THINK IS WHAT I SAID,

        13  AND I THINK THAT'S WHAT I'M TRYING TO EXPLAIN.

        14  Q.   WHAT YOU SAID THIS MORNING WAS THAT YOU MADE A

        15  DECISION NOT TO CHARGE FOR IT; ISN'T THAT RIGHT, SIR?

        16  A.   THAT'S CORRECT.  AND THROUGH THIS CONTRACT I WANTED

        17  TO LEAVE MY OPTIONS OPEN.  AND ALSO PART OF OUR MODEL THAT

        18  WE HAD AGREED ON WOULD BE TO LEAVE OUR OPTIONS OPEN FOR

        19  THE FUTURE.

        20  Q.   AND SO WHAT YOU'RE SAYING IS EVEN THOUGH YOU TOLD ME

        21  THIS MORNING THAT YOU MADE A DECISION, THIS CONTRACT WHICH

        22  TOOK PLACE LATER, YOU PUT THIS $10 MILLION FIGURE IN THERE

        23  TO KEEP YOUR OPTIONS OPEN?

        24  A.   YEAH.

        25           AND TO BE HONEST WITH YOU, MY MANAGER TOLD ME I
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         1  WAS WASTING MY TIME BECAUSE WE ALREADY DECIDED THIS AND IT

         2  WAS NOT NECESSARY, AND I SUBSEQUENTLY TOOK HIS ADVICE AND

         3  AGREED WITH HIM.  THAT'S WHY IT CAME OUT OF ALL SUBSEQUENT

         4  REVISIONS.

         5  Q.   AND YOUR MANAGER IS MR. CHASE?

         6  A.   YES.

         7  Q.   I WILL COME BACK TO THIS AFTER YOU FIND WHERE THIS

         8  SUPPOSED ESCAPE CLAUSE IS.

         9  A.   OKAY.

        10           THE COURT:  ARE YOU LEAVING THIS EXHIBIT NOW?

        11           MR. BOIES:  I AM, YOUR HONOR.

        12           THE COURT:  LET ME STATE FOR THE RECORD THAT I

        13  MISSPOKE AND REFERRED TO IT AS EXHIBIT 1898.  IT IS

        14  EXHIBIT 1804; IS THAT CORRECT?

        15           MR. BOIES:  YES, IT IS 1804.

        16           THE COURT:  1804 IS ADMITTED.

        17                         (GOVERNMENT EXHIBIT NO. 1804 WAS

        18                          ADMITTED INTO EVIDENCE.)

        19  BY MR. BOIES:

        20  Q.   IN YOUR DIRECT TESTIMONY, MR. POOLE, YOU TALKED ABOUT

        21  HOW FEW OF THE PLATINUM AGREEMENTS THERE WERE; CORRECT?

        22  A.   I BELIEVE I REFERENCE THAT THERE ARE 24 AGREEMENTS

        23  WITH APPROXIMATELY 31 WEB SITES, YES.

        24  Q.   ALL RIGHT.  NOW, IN ADDITION TO PLATINUM AGREEMENTS,

        25  WERE THERE GOLD AGREEMENTS?
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         1  A.   YES, THAT WAS A SECOND-TIER AGREEMENT THAT WE HAD

         2  THAT WE LABELED "GOLD AGREEMENT."  THIRD-TIER.

         3  Q.   AND HOW MANY GOLD AGREEMENTS DID YOU HAVE?

         4  A.   I DON'T KNOW EXACTLY.  I KNOW IN THE VICINITY OF 30

         5  TO 50, SOMETHING LIKE THAT; PROBABLY ON THE LOWER SIDE OF

         6  THAT.

         7  Q.   DID YOU HAVE OTHER AGREEMENTS, OTHER THAN PLATINUM

         8  AND GOLD AGREEMENTS, WITH ICP'S THAT RESTRICTED WHAT ICP'S

         9  COULD DO WITH NETSCAPE?

        10  A.   WE NEITHER HAD OTHER--WELL, LET ME SEE.  LET ME STEP

        11  BACK.

        12           FIRST OF ALL, THE GOLD AGREEMENTS DID NOT

        13  RESTRICT WHAT ICP'S COULD DO WITH NETSCAPE, I DON'T

        14  BELIEVE.

        15  Q.   IT DIDN'T HAVE ANY PREFERENCE REQUIREMENT, SIR?

        16  A.   I THINK THEY HAD WHAT WE CALLED "PARITY

        17  REQUIREMENTS," BASICALLY SAID IF YOU'RE GOING TO PROMOTE

        18  NAV, YOU PROMOTE IE NEXT TO IT, SO BASICALLY WANTED TO BE

        19  ON EQUAL FOOTING WITH NETSCAPE IN THE GOLD AGREEMENTS.

        20  Q.   NOW, LET'S ASSUME THAT THE GOLD AGREEMENTS SAY WHAT

        21  YOU'VE JUST DESCRIBED.

        22  A.   I BELIEVE THAT'S WHAT THEY SAY.

        23  Q.   THAT WOULD BE, AT LEAST, SAYING THAT THOSE PEOPLE

        24  COULDN'T MAKE NETSCAPE THEIR PREFERRED ICP; RIGHT?  THOSE

        25  ICP'S COULD NOT MAKE NETSCAPE THEIR PREFERRED BROWSER?
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         1  A.   THEIR ONLY BROWSER?

         2  Q.   OR PREFERRED BROWSER.

         3  A.   I DON'T KNOW THE SPECIFIC BROWSER THAT SAYS THEY

         4  CAN'T BE PREFERRED.  WE'D HAVE TO LOOK AT THE LANGUAGE.

         5           BASICALLY, WE SAID WE WOULD LIKE TO BE ON EQUAL

         6  FOOTING.  NOW, ONE COULD BE PREFERRED, AND THE OTHER ONE

         7  COULD BE RIGHT NEXT TO IT.  I DON'T KNOW WHAT THE

         8  IMPLEMENTATION IS.  I WOULD HAVE TO LOOK AT THE LANGUAGE.

         9  Q.   DID YOU HAVE ANY RESPONSIBILITY FOR THESE GOLD

        10  AGREEMENTS?

        11  A.   I WORKED ON THE INITIAL MODEL DRAFT, AND THEY WERE

        12  EXECUTED BY A VARIETY OF DIFFERENT PEOPLE.

        13  Q.   DO YOU STILL HAVE SOME CONTINUING RESPONSIBILITY FOR

        14  THEM?

        15  A.   MY TEAM DID, YES.

        16  Q.   PEOPLE WORKING FOR YOU?

        17  A.   FOR ME DIRECTLY OR FOR MY EXTENDED TEAM.

        18  Q.   UNDER THE GOLD AGREEMENTS, WAS A GOLD PARTNER

        19  PERMITTED TO MAKE NETSCAPE THEIR PREFERRED BROWSER?

        20  A.   I DON'T KNOW FOR A FACT.  I WOULD HAVE TO LOOK AT

        21  ONE.  IT MAY BE THAT THEY COULD.  MAYBE THEY COULDN'T.  I

        22  WOULD HAVE TO LOOK AT THE SPECIFICS.

        23  Q.   OKAY.  WOULD YOU EXPLAIN FOR THE RECORD WHAT THE IEAK

        24  PRODUCT IS.

        25  A.   I'M SORRY, WE NEVER FINISHED ANSWERING YOUR EARLIER
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         1  QUESTION.

         2  Q.   SORRY?  WHAT?

         3  A.   YOU ASKED ME A QUESTION WHICH I DIDN'T COMPLETE

         4  ANSWERING EARLIER.  YOU ASKED ME IF THERE WERE OTHER

         5  AGREEMENTS THAT HAD RESTRICTIONS WITH ICP'S AND NETSCAPE,

         6  AND THOSE ARE THE AGREEMENTS:  THE IEAK AGREEMENTS.

         7  Q.   OKAY.

         8  A.   I APOLOGIZE FOR NOT FINISHING.

         9  Q.   OKAY.  AND HOW MANY IEAK AGREEMENTS ARE THERE?

        10  A.   MAYBE EIGHT OR TEN, TWELVE, SOMEWHERE IN THERE.

        11  Q.   AND DO THE IEAK AGREEMENTS RESTRICT WHAT THE COMPANY

        12  ENTERING INTO THOSE AGREEMENTS CAN DO WITH NETSCAPE?

        13  A.   YES, THEY DID.

        14  Q.   IN WHAT WAYS?

        15  A.   I DON'T HAVE ONE IN FRONT OF ME, TO BE PRECISE, BUT

        16  THEY GENERALLY HAD A SIMILAR LEVEL OF PROMOTIONAL

        17  PREFERENCE AS THE POINTCAST AGREEMENT.  THEY CAME FROM THE

        18  SAME TEMPLATE INITIALLY.  SO, BASICALLY SAID THAT THE

        19  PARTNER WOULD PROMOTE INTERNET EXPLORER AS ITS PREFERRED

        20  BROWSER, AND IT WOULD NOT PROMOTE ANOTHER BROWSER ON THEIR

        21  WEB SITE.

        22  Q.   DID IT ALSO PROVIDE THE DIFFERENTIATED CONTENT

        23  PROVISIONS?

        24  A.   I DO NOT RECALL.

        25  Q.   DO YOU RECALL THAT THE DIFFERENTIATED CONTENT
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         1  PROVISIONS WERE PROVISIONS THAT WERE IN A NUMBER OF

         2  CONTRACTS OTHER THAN JUST THE INTUIT CONTRACT?

         3  A.   I BELIEVE THERE WAS A PROVISION FOR DIFFERENTIATED

         4  CONTENT IN THE TEMPLATE AGREEMENT FOR THE PLATINUM

         5  AGREEMENTS, SO IT WOULD BE IN THE 20--THE 24 AGREEMENTS

         6  WOULD HAVE SOME PROVISION THERE.

         7  Q.   ALL RIGHT.  LET ME TURN TO SOME OF THE IEAK

         8  AGREEMENTS.

         9           DO YOU RECALL WHAT THE PROVISIONS WERE IN THERE

        10  ABOUT DIFFERENTIATED CONTENT?

        11  A.   I DO NOT RECALL.  I HAVEN'T LOOKED AT THOSE FOR A

        12  LONG TIME.

        13  Q.   DO YOU RECALL WHO THE IEAK AGREEMENTS WERE ENTERED

        14  INTO WITH?

        15  A.   A COUPLE OF COMPANIES WERE, REUTERS WAS ONE,

        16  BLOOMBERG WAS ONE, REED ELSEVIER IS ANOTHER; THEY ARE

        17  BUSINESS CONTENT PROVIDERS.

        18           AND THEY'RE ALL INDIVIDUALLY NEGOTIATED AS WELL,

        19  SO AGAIN, IT'S HARD TO CHARACTERIZE THE SPECIFIC TERMS OF

        20  DIFFERENTIATE CONTENT FOR EACH ONE OF THEM, BUT I WOULD BE

        21  HAPPY TO DISCUSS ANY ONE.

        22  Q.   DID THEY ALL COME OFF OF THE SAME, AS YOU DESCRIBE

        23  IT, TEMPLATE?

        24  A.   GENERALLY THAT'S WHAT WE DID WHEN WE HAD A MARKETING

        25  PROGRAM, YES, WE BUILT A TEMPLATE AGREEMENT AND THEN WOULD
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         1  INDIVIDUALLY NEGOTIATE THAT WITH EACH PROVIDER.  SOMETIMES

         2  THERE WOULD BE VERY MINOR CHANGES.  SOMETIMES THERE WOULD

         3  BE QUITE EXTENSIVE CHANGES.

         4  Q.   YOU TESTIFIED IN YOUR DIRECT TESTIMONY THAT NETSCAPE

         5  ALSO ENTERED INTO CONTRACTS WITH ICP'S.

         6           DO YOU RECALL THAT?

         7  A.   THAT'S CORRECT.

         8  Q.   AND YOU SAY, "IN FACT, FOR EVERY CONTENT CATEGORY IN

         9  WHICH MICROSOFT ENTERED INTO A PLATINUM AGREEMENT WITH A

        10  LEADING ICP, NETSCAPE ALSO ENTERED INTO A RELATIONSHIP

        11  WITH A LEADING ICP."

        12           THAT'S IN PARAGRAPH 61.

        13  A.   SOUNDS RIGHT.

        14  Q.   NOW, DID YOU MEAN TO IMPLY THERE, SIR, THAT

        15  NETSCAPE'S AGREEMENTS HAD THE SAME KIND OF RESTRICTIONS AS

        16  MICROSOFT'S AGREEMENTS?

        17  A.   I DON'T THINK I SAID THAT, NO.

        18  Q.   I DIDN'T THINK YOU SAID IT EITHER EXACTLY, SIR, BUT

        19  WHAT I'M ASKING IS WHETHER YOU MEANT TO IMPLY THAT.

        20  A.   I WAS IMPLYING--STATING SPECIFICALLY--NO, I DID NOT

        21  MEAN TO IMPLY THAT, AND I WAS STATING SPECIFICALLY THAT

        22  NETSCAPE WAS VERY CAPABLE OF AND DID ENTER INTO

        23  SIGNIFICANT AGREEMENTS WITH LEADING CONTENT PROVIDERS IN A

        24  VARIETY OF DIFFERENT CATEGORIES, MANY OF WHICH WERE THE

        25  SAME AS OURS.
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         1  Q.   MANY OF WHICH WERE THE SAME AS YOURS; THAT IS, MANY

         2  OF THE ICP'S WERE THE SAME?

         3  A.   NO, THE CONTENT CATEGORIES.  THEY WERE NOT IDENTICAL.

         4  MANY OF THE ICP--SOME OF THE ICP'S WERE THE SAME.  MANY OF

         5  THE CATEGORIES WERE THE SAME.

         6  Q.   BUT THE CONTRACTS WERE DIFFERENT, WERE THEY NOT, SIR?

         7  A.   I WOULD HOPE SO.

         8  Q.   AND THEY WERE--YOU NEVER FOUND THAT OUT IN THE COURSE

         9  OF YOUR BUSINESS?

        10  A.   I DON'T GET TO READ THEIR CONTRACTS, NO.  I HOPE THEY

        11  DIDN'T COPY MINE.  I KNOW I DIDN'T COPY THEIRS.

        12  Q.   IN TALKING TO PEOPLE IN THE INDUSTRY, DID YOU FIND

        13  OUT AT ALL WHETHER THE NETSCAPE CONTRACTS CONTAINED THE

        14  SAME KIND OF RESTRICTIONS THAT MICROSOFT HAD?

        15  A.   WE WOULD CERTAINLY HEAR THINGS FROM TIME TO TIME

        16  ABOUT WHAT PROPOSALS THE COMPETITION WOULD BE MAKING.

        17  SOMETIMES THEY WOULD BE LABELED SPECIFICALLY TO NETSCAPE,

        18  SOMETIMES NOT.

        19  Q.   WELL--

        20  A.   BUT I HAD NEVER SEEN A NETSCAPE CONTRACT.

        21  Q.   DO YOU HAVE ANY REASON TO BELIEVE THAT THE NETSCAPE

        22  CONTRACTS CONTAINED THE SAME KIND OF RESTRICTIVE

        23  PROVISIONS AS THE MICROSOFT CONTRACTS?

        24  A.   I DO NOT KNOW, ONE WAY OR THE OTHER, WHAT IS IN A

        25  NETSCAPE CONTRACT.
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         1  Q.   IN YOUR DIRECT TESTIMONY, YOU TALK ABOUT WHETHER OR

         2  NOT ICP'S WERE A MEANINGFUL METHOD OF DISTRIBUTION OF

         3  BROWSERS.

         4           DO YOU RECALL THAT?

         5  A.   YES.

         6           WHICH PARAGRAPH ARE YOU REFERRING TO?

         7  Q.   WELL, YOU TALK ABOUT THAT ON PAGE 29.  YOU TALK ABOUT

         8  IT IN OTHER PLACES, TOO.

         9  A.   OKAY.

        10  Q.   HOW MANY BROWSER USERS--HOW MANY USERS OF MICROSOFT'S

        11  INTERNET EXPLORER DID MICROSOFT GET FROM ITS ICP

        12  AGREEMENTS?

        13  A.   I THINK I WOULD HAVE NO WAY TO KNOW A DEFINITIVE

        14  NUMBER THERE.  I HAVE SOME IDEA HOW MANY UNITS OF INTERNET

        15  EXPLORER TECHNOLOGY WERE DISTRIBUTED, BUT I DON'T THINK

        16  THERE IS ANY WAY TO MEASURE--ANY WAY TO MEASURE WHAT

        17  YOU'RE ASKING.

        18  Q.   WELL, SIR, YOU TOLD ME THAT WHAT YOU WERE INTERESTED

        19  IN IS USAGE SHARE--NOT MERELY DISTRIBUTION, BUT USAGE

        20  SHARE--AND YOU TOLD ME THAT ONE OF THE PURPOSES OF THIS

        21  PROGRAM WAS TO INCREASE MICROSOFT'S USAGE SHARE; CORRECT?

        22  A.   THAT WAS ONE OF THE PURPOSES.  AND AS I SAID, IT WAS

        23  A SUBSIDIARY PURPOSE.

        24  Q.   SUBSIDIARY PURPOSE?

        25  A.   IT WAS NOT THE PRIMARY PURPOSE BECAUSE WE COULD NOT
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         1  DO IT.  WORKING AGREEMENTS WITH 24 OUT OF THOUSANDS OF

         2  ICP'S WAS NOT GOING TO CHANGE OUR USAGE SHARE IN ANY

         3  SIGNIFICANT WAY.

         4           IT WAS A PURPOSE OF THE INTERNET EXPLORER 4

         5  PROGRAM OVERALL, ABSOLUTELY, BUILD A BETTER PRODUCT AND

         6  GET PEOPLE TO USE IT MORE.  I HAD A COMPONENT OF THAT

         7  PROGRAM, WHICH WAS MY ICP PROGRAM.

         8  Q.   LET'S FOCUS ON YOUR ICP PROGRAM.

         9  A.   SURE.

        10  Q.   WAS A PRIMARY PURPOSE OF THAT PROGRAM TO ATTEMPT TO

        11  IMPROVE YOUR BROWSER SHARE?

        12  A.   I GUESS WE ARE ARGUING ABOUT WORDS.  IT WAS NOT A

        13  PRIMARY PURPOSE.  IT WAS A PURPOSE.  THE PRIMARY PURPOSE

        14  WAS--THEY WERE TWO-FOLD.  THE FIRST WAS BRAND ASSOCIATION:

        15  GET INTERNET EXPLORER TO BE KNOWN WITH DISNEY, WITH CNN;

        16  THE SECOND WAS GETTING THOSE PEOPLE TO BUILD GREAT CONTENT

        17  THAT USED OUR TECHNOLOGY.  THOSE WERE THE TWO PRIMARY

        18  REASONS WE ENTERED INTO THESE 24 AGREEMENTS.

        19  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 853

        20  THAT'S ALREADY IN EVIDENCE.

        21  A.   DO I HAVE THIS ALREADY?

        22  Q.   YOU WILL HAVE IT.

        23           (DOCUMENT HANDED TO THE WITNESS.)

        24  Q.   THERE IS A COVER MEMORANDUM, AND THEN THERE IS A

        25  DOCUMENT.
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         1           DO YOU RECOGNIZE THE DOCUMENT WHICH IS DATED

         2  DECEMBER 9, 1996, AS A DOCUMENT THAT YOU SENT TO MR. CHASE

         3  ON DECEMBER 10, 1996?

         4  A.   THAT'S WHAT THE E-MAIL INDICATES, YES.

         5  Q.   AND UNDER "OBJECTIVE AND GOALS" ON THE FIRST PAGE OF

         6  THE DOCUMENT--DO YOU SEE THAT?--THE LAST SENTENCE SAYS,

         7  "THE PLAN ALSO RECOGNIZES THAT THERE WILL BE SIGNIFICANT

         8  OVERLAP BETWEEN IE 3 RETENTION ACTIVITIES IE 4 LAUNCH

         9  ACTIVITIES.  WE MUST DRIVE BOTH IN CONCERT TO DRIVE

        10  TOWARDS OUR OVERALL MARKET SHARE OBJECTIVES."

        11           DO YOU SEE THAT?

        12  A.   YES, I DO.

        13  Q.   NOW, WHEN YOU REFERRED TO MARKET SHARE OBJECTIVES

        14  HERE, WHAT IS THE MARKET THAT YOU'RE REFERENCING?

        15  A.   WE ARE REFERRING TO USAGE SHARE THERE, AS WE

        16  DISCUSSED BEFORE.

        17  Q.   USAGE SHARE OF WHAT, SIR?

        18  A.   OF MICROSOFT INTERNET TECHNOLOGY, INCLUDING,

        19  SPECIFICALLY, INTERNET EXPLORER 4--3 AND 4 IN THIS CASE.

        20  Q.   IS THIS WHAT WAS REGULARLY AND ROUTINELY REFERRED TO

        21  WITHIN MICROSOFT AS "BROWSER SHARE"?

        22  A.   YEAH.

        23  Q.   OKAY.

        24  A.   IF I COULD BACK UP FOR A MOMENT, YOU ASKED ME A

        25  MOMENT AGO ABOUT WHETHER--WHAT MY OBJECTIVES WERE FOR THIS
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         1  PROGRAM, AND YOU READ THE FIRST SENTENCE THERE, AND THE

         2  FIRST ONE SAYS STRONG RELATIONSHIPS WITH CONTENT PROVIDERS

         3  TO--FOR MARKETING OF IE 3, SUSTAINING MARKETING OF IE 3;

         4  INCREASING ADOPTION OF TECHNOLOGY AND LAUNCHING IE 4.

         5           SO THAT, I THINK, IS CONSISTENT WITH MY ANSWER.

         6  Q.   THEN YOU GO ON TO SAY THAT WITH RESPECT TO BOTH

         7  RETENTION ACTIVITIES WITH RESPECT TO IE 3 AND THE LAUNCH

         8  OF IE 4 ACTIVITIES, YOU WANT TO DRIVE BOTH OF THOSE IN

         9  CONCERT TO DRIVE TOWARD YOUR OVERALL MARKET SHARE

        10  OBJECTIVES; CORRECT, SIR?

        11  A.   THAT'S CORRECT, THE OVERALL PROGRAM, YES--

        12  Q.   THE OVERALL--I'M SORRY, ARE YOU FINISHED?

        13  A.   I'M SAYING THE OVERALL MARKETING PROGRAM FOR INTERNET

        14  EXPLORER TECHNOLOGIES.  WE WERE A PART OF THAT.

        15  Q.   WHAT YOU SAY IS THE OVERALL MARKET SHARE OBJECTIVES

        16  HERE; RIGHT, SIR?

        17  A.   THAT'S WHAT HIS WORDS SAY, YES.

        18  Q.   RIGHT.

        19           NOW, YOU SAID IN RESPONSE TO SOMETHING THAT IT

        20  WAS GOING TO BE HARD TO DRIVE THE SHARE TOO MUCH BECAUSE

        21  YOU'RE ONLY DEALING WITH A RELATIVELY SMALL SUBSET OF ALL

        22  ISP'S, OR SOMETHING TO THAT EFFECT; IS THAT FAIR?

        23  A.   ICP'S.

        24  Q.   ICP'S?

        25  A.   YES.  I SAID THAT WE WORKED WITH 24 OF THE TOP,
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         1  ROUGHLY, 100; I THINK FIVE OF THE TOP 25.

         2  Q.   NOW, IN ADDITION TO THE 24 OR 31, DEPENDING HOW YOU

         3  COUNT, PLATINUM PARTNERS, YOU ALSO HAD THE GOLD PARTNERS,

         4  AND YOU HAD THE IEAK COMPANIES; RIGHT?

         5  A.   YES, THAT'S CORRECT.  THOSE WERE OUR OVERALL

         6  PORTFOLIO OF BUSINESS RELATIONSHIPS, ENCOMPASSED THOSE

         7  THREE CLASSES WITH RESPECT TO INTERNET EXPLORER.

         8  Q.   OKAY.  AND MICROSOFT BELIEVED THAT A RELATIVELY SMALL

         9  NUMBER OF COMMERCIAL INTERNET SITES DROVE 90 PERCENT OF

        10  THE TRAFFIC.  THAT IS, THE TOP 100 COMMERCIAL INTERNET

        11  SITES DROVE 90 PERCENT OF THE TRAFFIC; CORRECT?

        12  A.   NO, SIR.

        13  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 407.

        14           THE COURT:  I THINK WHILE HE DOES THAT, WE WILL

        15  TAKE A BRIEF RECESS.

        16           (BRIEF RECESS.)

        17           THE COURT:  ALL RIGHT.

        18  BY MR. BOIES:

        19  Q.   MR. POOLE, DURING THE BREAK, DID YOU HAVE A CHANCE TO

        20  REVIEW GOVERNMENT EXHIBIT 407?

        21  A.   YES, I DID.

        22  Q.   AND THIS IS A MARKETING PLAN FOR THE ORGANIZATION

        23  THAT YOU JOINED WHEN YOU CAME TO MICROSOFT; CORRECT?

        24  A.   ACTUALLY, I DON'T KNOW THAT THAT'S A MARKETING PLAN

        25  FOR THAT ORGANIZATION.  IT'S FOR A COMPONENT OF THAT
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         1  ORGANIZATION--I BELIEVE THE TOOLS PART--BUT I'M NOT SURE.

         2  Q.   WHAT WAS THE ORGANIZATION YOU JOINED WHEN YOU WENT TO

         3  MICROSOFT?

         4  A.   THAT IS THE ORGANIZATION I JOINED, IPTD THAT'S

         5  REFERENCED IN HERE.

         6  Q.   IPTD?

         7  A.   YEAH.

         8  Q.   THAT'S THE ORGANIZATION THAT YOU JOINED?

         9  A.   CORRECT.

        10  Q.   AND DOES THIS SAY IPTD UP THERE, JUNE 22, 1996?

        11  A.   YES, MR. BOIES.

        12  Q.   AND IT TALKS ABOUT A MARKETING PLAN, WINNING INTERNET

        13  CONTENT, MARKETING PLAN?

        14  A.   YES, IT DOES.

        15  Q.   AND IF YOU TURN TO THE PAGE THAT ENDS 717, THERE IS A

        16  LIST OF STRATEGIC OBJECTIVES.  DO YOU SEE THAT?

        17           AND STRATEGIC OBJECTIVE NUMBER THREE IS, "GAIN

        18  LEADING SHARE FOR ACTIVEX AS THE PRIMARY COMPONENT

        19  ARCHITECTURE FOR TOP 100 WEB SITES."

        20           DO YOU SEE THAT?

        21  A.   YES.

        22  Q.   AND THEN YOU GO ON TO THE NEXT PAGE.  "IT SAYS

        23  "RATIONALE.  THE TOP HUNDRED COMMERCIAL INTERNET SITES

        24  WILL DRIVE 90 PERCENT OF THE TRAFFIC.  OUR ABILITY TO GET

        25  THESE SITES TO ADOPT ACTIVEX TECHNOLOGY WILL BE VITAL TO
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         1  ACHIEVING OUR OVERALL GOAL."

         2           DO YOU SEE THAT?

         3  A.   YES, I DO.

         4  Q.   AND IS THAT AN ACCURATE STATEMENT, SIR, AS YOU

         5  UNDERSTOOD IT?

         6  A.   NO, SIR.

         7  Q.   IT IS NOT?  YOU DISAGREE WITH THAT?

         8  A.   I DO.

         9  Q.   HAVE YOU EVER SEEN THIS DOCUMENT BEFORE?

        10  A.   NOT PRIOR TO MY DEPOSITION, NO.

        11  Q.   DID YOU KNOW THAT THAT WAS THE RATIONALE OF THE IPTD

        12  MARKETING PLAN AS OF JUNE OF 1996?

        13  A.   NO, I DID NOT, AND I DON'T BELIEVE IT WAS, EITHER.

        14  Q.   YOU DON'T SUGGEST THAT THIS IS A FORGERY OR ANYTHING,

        15  DO YOU, SIR?

        16  A.   CERTAINLY NOT, MR. BOIES.  WHAT I'M TELLING YOU IS

        17  THAT THE INDIVIDUAL WHO WROTE THIS, I BELIEVE, WAS NOT IN

        18  THE CAPACITY TO WRITE THE MARKETING PLAN FOR IPTD, NUMBER

        19  ONE.  I DON'T ACTUALLY KNOW WHAT HIS JOB WAS.

        20           AND NUMBER TWO, I DON'T AGREE WITH THAT SPECIFIC

        21  ASSESSMENT THAT HE MADE.  WE ALL MAKE MISTAKES IN OUR

        22  BUSINESS ANALYSIS AT TIMES, AND I THINK THAT WAS NOT

        23  CORRECT.

        24  Q.   LET ME ASK YOU TO LOOK AT THE SECOND PAGE OF THE

        25  DOCUMENT WHERE IT'S TALKING ABOUT WINNING THE PLATFORM
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         1  GAME AND THE RATIONALE FOR THAT.

         2           AND IN THE MIDDLE OF THE BOTTOM PARAGRAPH--THIS

         3  WOULD BE THE PAGE 709--IT SAYS, "BY FAR THE MOST

         4  SUCCESSFUL PLATFORM TO DATE HAS BEEN NETSCAPE'S WITH

         5  NETSCAPE NAVIGATOR ON THE BROWSER AND NETSCAPE'S SUITE

         6  SPOT ON THE SERVER.  THE CORE THREAT FROM MICROSOFT IS THE

         7  POTENTIAL FOR THIS PLATFORM TO ABSTRACT THE WIN 32 API."

         8  A.   YES, I SEE THAT.

         9  Q.   DID YOU UNDERSTAND THAT THIS WAS A CONCERN OF THE

        10  GROUP THAT YOU JOINED WHEN YOU JOINED MICROSOFT?

        11  A.   THAT CONCERN I DO AGREE WITH, YES.

        12  Q.   AND DID YOU UNDERSTAND THAT THAT CONCERN WAS DRIVING

        13  WHAT IS REFERRED TO HERE AS THE INTERNET CONTENT MARKETING

        14  PLAN?

        15  A.   AS I SAID BEFORE, THIS GENTLEMEN WAS NOT INVOLVED IN

        16  MY CONTENT ACTIVITIES, NO, SO NO, NOT IN THESE WORDS.  WAS

        17  I CONCERNED ABOUT THIS IN GENERAL, THOUGH, YES, WE WERE

        18  ABSOLUTELY CONCERNED ABOUT NETSCAPE SUPPLANTING OUR

        19  PLATFORM.

        20  Q.   OKAY.  TURNING TO A DIFFERENT SUBJECT, YOU SAID IN

        21  YOUR DIRECT TESTIMONY THAT HOLLYWOOD ONLINE WAS A TYPICAL

        22  CONTRACT.

        23           DO YOU RECALL THAT?

        24  A.   I BELIEVE SO.

        25  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1772.
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         1  A.   DO I HAVE THIS?

         2  Q.   YOU WILL SHORTLY.

         3           MR. BOIES:  WHICH I WOULD OFFER FOR THE PURPOSE

         4  OF DESCRIBING HOLLYWOOD ONLINE'S POSITION.

         5           MR. PEPPERMAN:  YOUR HONOR, I DO OBJECT TO THE

         6  ADMISSION OF THIS DOCUMENT.  IT'S AN EX PARTE DECLARATION.

         7  MICROSOFT HAS NOT HAD AN OPPORTUNITY TO CROSS-EXAMINE

         8  MR. CHANDLER ON THESE STATEMENTS REFERRED TO IN THE

         9  DECLARATION, SO I WOULD OBJECT TO IT ON THE HEARSAY

        10  GROUNDS.

        11           THE COURT:  ANYTHING FURTHER, MR. BOIES?

        12           MR. BOIES:  NO, YOUR HONOR.  WE ARE SIMPLY

        13  OFFERING IT TO SHOW WHAT HOLLYWOOD ONLINE'S POSITION WAS

        14  WITH RESPECT TO THE NEGOTIATIONS.

        15           THE COURT:  IT'S NOT BEEN AUTHENTICATED.

        16           OBJECTION IS SUSTAINED.

        17           YOU CAN ASK THE WITNESS QUESTIONS ABOUT IT, BUT

        18  IT WILL NOT BE ADMITTED.

        19  BY MR. BOIES:

        20  Q.   MR. POOLE, DO YOU KNOW WHO MR. CHANDLER IS?

        21  A.   I DO NOT.

        22  Q.   WHAT?

        23  A.   I DO NOT.

        24  Q.   YOU DO NOT.

        25  A.   I CAN READ WHAT IT SAYS HERE.
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         1  Q.   BUT OTHER THAN THAT, DID YOU DEAL WITH HOLLYWOOD

         2  ONLINE?

         3  A.   SOMEONE ON MY STAFF DID MOST OF THE DEALINGS.

         4  Q.   DID YOU DEAL WITH ANYONE AT HOLLYWOOD ONLINE?

         5  A.   ONLY PERIPHERALLY.

         6  Q.   WHO DID YOU DEAL WITH AT HOLLYWOOD ONLINE?

         7  A.   HIS NAME IS CURTIS BECK.

         8  Q.   WHAT?

         9  A.   HIS NAME IS CURTIS BECK.

        10  Q.   AND DO YOU KNOW WHAT HIS POSITION WAS?

        11  A.   I BELIEVE HE WAS THE VP OF TECHNOLOGY OR BIZ-DEV

        12  (PHONETIC), BUSINESS DEVELOPMENT.

        13  Q.   LET ME ASK YOU TO LOOK AT THE PARAGRAPH NUMBER FOUR

        14  OF THIS CALCULATION, WHICH IS DATED APRIL 23, 1998.

        15           DO YOU HAVE ANY REASON TO DISPUTE WHAT IS STATED

        16  IN PARAGRAPH FOUR THERE, SIR?

        17  A.   JUST A MOMENT WHILE I READ IT, PLEASE.

        18           (WITNESS REVIEWS DOCUMENT.)

        19  A.   I BELIEVE THIS IS AN APPROXIMATE SUMMARY OF OUR

        20  AGREEMENT.  I THINK IT IS A SUMMARY, SO IT DOES NOT

        21  CAPTURE ALL OF THE NUANCES OF THE CONTRACT THAT WE HAVE

        22  WITH THEM.  I DON'T SEE ANYTHING THAT'S GLARINGLY

        23  INACCURATE, BUT I'M SURE THAT THERE ARE A--IF YOU WERE TO

        24  AGAIN, LINE BY LINE, COMPARE THE SUMMARY WITH THE

        25  SPECIFICS OF THE AGREEMENT, YOU WILL SEE THAT IT'S NOT
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         1  COMPLETE.

         2  Q.   IN THE FIRST SENTENCE WHERE MR. CHANDLER WRITES THAT

         3  "IN RETURN FOR INCLUSION IN THE IE 4 APPLICATION TO ITS

         4  ACTIVE DESKTOP CHANNEL BAR, HOLLYWOOD ONLINE AGREED TO

         5  DESIGN CERTAIN UNIQUE CONTENT THAT COULD TAKE ADVANTAGE OF

         6  MICROSOFT'S NEW TECHNOLOGY BUT NOT BE VIEWED BY COMPETING

         7  BROWSERS," DO YOU BELIEVE THAT THAT IS AN ACCURATE

         8  SUMMARY?

         9  A.   NO, I DO NOT.  I THINK IT'S COMPARABLE TO THE

        10  DISCUSSION WE HAD EARLIER.  THERE WERE DIFFERENT

        11  PROVISIONS RELATIVE TO EACH CONTENT PARTNER'S ABILITY TO

        12  USE WHATEVER TECHNOLOGIES THEY WANTED TO OFFER THEIR

        13  SUPPORT ON THEIR WEB SITE.  AND THE DISCUSSIONS IN

        14  EXHIBIT B, THERE ARE A VARIETY OF DIFFERENT FACTORS THAT

        15  WOULD RELATE TO THAT PARTICULAR POINT.

        16  Q.   LET ME ASK YOU TO LOOK AT THE SECOND SENTENCE WHERE

        17  IT SAYS, "HOLLYWOOD ONLINE ALSO AGREED DURING THE TERM OF

        18  THE CONTRACT TO EXCLUSIVELY PROMOTE ONLY THE IE BROWSER

        19  WITHIN HOLLYWOOD ONLINE'S WEB SITE AND, CONVERSELY, TO

        20  REFRAIN FROM PROMOTING OTHER COMPETITIVE BROWSERS

        21  INCLUDING NETSCAPE'S.

        22           IS THAT ACCURATE?

        23  A.   I BELIEVE THAT ONE IS ACCURATE.

        24  Q.   OKAY.

        25           THE THIRD SENTENCE SAYS, "HOLLYWOOD ONLINE
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         1  FURTHER AGREED THAT DURING THE TERM OF THE CONTRACT IT

         2  WOULD NOT LICENSE OR AUTHORIZE DISTRIBUTION OF ITS CONTENT

         3  TO OTHER BROWSERS."

         4           IS THAT ACCURATE?

         5  A.   NOT PRECISELY, NO.

         6  Q.   WHEN YOU SAY "NOT PRECISELY," IN WHAT RESPECT IS IT

         7  NOT ACCURATE AND IN WHAT RESPECT IS IT ACCURATE?

         8  A.   WELL, AGAIN, I WOULD PROBABLY WANT TO PULL UP THE

         9  HOLLYWOOD ONLINE CONTRACT, AND I THINK IT'S AN EXHIBIT TO

        10  MY TESTIMONY, IF YOU WOULD LIKE TO REVIEW THE

        11  SPECIFIC--EXACT TERMINOLOGY.

        12           I THINK IN THIS CASE, FIRST OF ALL, YOU DON'T

        13  LICENSE SOMETHING TO OTHER BROWSERS, SO I ASSUME HE'S

        14  MEANING TO MANUFACTURERS OF OTHER BROWSERS.  AND I

        15  ASSUMED--I DON'T KNOW IF THE CONTENT PROMOTION LANGUAGE

        16  WAS IN THERE OR NOT IN THAT CONTRACT.

        17           SO, THERE ARE (SIC) A VARIETY OF THINGS THAT,

        18  AGAIN, ARE PUTTING A FINE POINT ON IT.

        19           MR. BOIES:  LET ME ASK THAT THE WITNESS BE HANDED

        20  GOVERNMENT EXHIBIT 209.

        21  BY MR. BOIES:

        22  Q.   YOU SEVERAL TIMES REFERENCED "CONTRACTS."

        23           DID MICROSOFT ATTEMPT TO GET ICP'S TO RESTRICT

        24  THEIR ACTIVITIES IN DEALING WITH NETSCAPE BEYOND WHAT WAS

        25  REQUIRED BY THE LITERAL TERMS OF THE CONTRACT?
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         1  A.   I DON'T BELIEVE WE WOULD DO THAT, PER SE.  I SEE

         2  THIS, SO NO.  I THINK THAT THIS MAIL HERE IS TALKING

         3  ABOUT--IT LOOKS--APPEARS TO BE WITH SUZAN FINE, WHO IS ON

         4  MY STAFF, AND NEGOTIATION IN PROCESS WITH A CONTRACT

         5  PROVIDER:  WIRED DIGITAL.

         6           MR. BOIES:  YOUR HONOR, THIS IS ALREADY IN

         7  EVIDENCE.

         8  BY MR. BOIES:

         9  Q.   LET ME DIRECT YOUR ATTENTION TO THE SECOND PARAGRAPH

        10  ON THE FIRST PAGE, PARAGRAPH NUMBER TWO.  AND IT SAYS--AND

        11  THIS PURPORTS TO BE REPORTING ON A CONVERSATION WITH

        12  MS. FINE OF YOUR STAFF, AND IT SAYS HERE THAT "SHE

        13  LAUNCHED INTO HER SPEECH FROM LAST WEEK, THAT DESPITE THE

        14  CONTRACT, SHE IS STRONGLY DISCOURAGING COMPANIES FROM

        15  SPLITTING THEIR CONTENT WITH, E.G., NETCASTER, AND SHE IS

        16  MOST CONCERNED ABOUT THE PROMOTIONAL BRANDING IMPLICATIONS

        17  OF THAT AND WOULD CONSIDER IT COUNTER TO THE QUOTE,

        18  SPIRIT, CLOSED QUOTE, OF THE AGREEMENT WITH MICROSOFT FOR

        19  WIRED DIGITAL TO HAVE ANY WIRED-BRANDED PRESENCE ON ANY

        20  OTHER BROWSER."

        21           DO YOU SEE THAT?

        22  A.   YES, I DO.

        23  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING AS TO

        24  POSITIONS TAKEN BY YOUR STAFF?

        25  A.   I UNDERSTAND WHAT THE DISCUSSION HERE WAS.  I
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         1  DON'T--I'M NOT SURE I CAN CHARACTERIZE THAT POSITION TAKEN

         2  WITH MY STAFF IN GENERAL AT ALL, NO.

         3           AND AGAIN, I BELIEVE THIS IS A DISCUSSION OF A

         4  NEGOTIATION IN PROCESS WITH WIRED.  I DON'T KNOW THE DATE,

         5  BUT I DON'T THINK THIS CONTRACT WAS SIGNED BY JUNE 5TH,

         6  APPARENTLY, 1997.

         7  Q.   WOULD YOU AGREE THAT THIS, AT LEAST ON ITS FACE,

         8  INDICATES THAT MICROSOFT IS SEEKING RESTRICTIONS BEYOND

         9  WHAT IS IN THE LITERAL TERMS OF THE CONTRACT?

        10  A.   I SEE HOW YOU COULD READ THAT INTO THIS, YES.

        11  Q.   NOW, LET ME DIRECT YOUR ATTENTION TO THE BOTTOM OF

        12  THE PAGE WHERE IT TALKS ABOUT HER ASSERTING THAT THE NET

        13  EFFECT IS THAT MICROSOFT IS ORALLY, IF NOT ON PAPER,

        14  REQUIRING EXCLUSIVITY, VIS-A-VIS THE TWO OTHER BROWSER

        15  COMPANIES, FOR COMPANIES LIKE OURS WITH UMBRELLA

        16  BRANDING," AND SHE INDICATED THAT SINCE OTHER UNNAMED

        17  MEDIA COMPANIES IN A SIMILAR POSITION WITH RELATED

        18  NONSTAND-ALONE BRANDS LIKE OURS HAD AGREED TO EXCLUSIVITY,

        19  SHE DOESN'T FEEL SHE COULD MAKE AN EXCEPTION NOW.

        20           IS THAT CONSISTENT WITH WHAT YOU UNDERSTAND YOUR

        21  STAFF WAS TELLING ICP'S?

        22  A.   AGAIN, NO, MR. BOIES, THAT NONE OF THESE STATEMENTS

        23  ARE CONSISTENT.  EVERY ONE OF THESE AGREEMENTS WAS A

        24  SPECIFIC NEGOTIATION.

        25           AND IN THIS CASE, WHAT HAPPENED WAS HOTWIRED WAS
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         1  THE BRAND THAT WE HAD NEGOTIATED FOR BRAND PREFERENCE OR

         2  EXCLUSIVITY IN THIS CASE, AS IT'S LABELED, AND THEY WISHED

         3  TO OFFER A WIRED-BRANDED CONTENT UNDER THAT NAME WIRED

         4  THROUGH, I BELIEVE, A NETCASTER CHANNEL.  AND WE WERE

         5  CONSISTENT THAT THE USE OF THE WIRED BRAND WE WANTED TO

         6  ASSOCIATE WITH MICROSOFT, AND THEIR PROBLEM WAS THEY

         7  WANTED TO CREATE SUBSIDIARY BRANDS, EACH WITH THE WIRED

         8  NAME IN IT, AND WE FELT THAT WAS INCONSISTENT WITH THE

         9  AGREEMENT THAT WE HAD BEEN NEGOTIATING, IF ONE OF THOSE

        10  WAS TO BE ASSOCIATED WITH OUR COMPETITOR.

        11  Q.   LET ME TURN TO ANOTHER SUBJECT.  AND IN THAT

        12  CONNECTION I WOULD LIKE YOU TO LOOK AT PAGES 152 AND 153

        13  OF YOUR DEPOSITION.

        14           AND WE'RE TALKING HERE ABOUT OEM'S HAVE THE

        15  OPTION IN WINDOWS 98 TO TURN OFF THE ACTIVE DESKTOP.

        16           DO YOU SEE THAT?

        17  A.   JUST A MOMENT, PLEASE.

        18           (PAUSE.)

        19  A.   OKAY.  I HAVE THE PAGE.  WHAT IS THE QUESTION?

        20  Q.   YOU'RE TALKING HERE ABOUT THE CHOICE THAT OEM'S HAVE

        21  TO TURN OFF THE ACTIVE DESKTOP IN WINDOWS 98; CORRECT?

        22  A.   I BELIEVE THAT'S CORRECT.

        23  Q.   NOW, YOU TOLD ME THIS MORNING THAT TURNING OFF THE

        24  ACTIVE DESKTOP DID NOT REMOVE ANY CODE.

        25           DO YOU RECALL THAT?
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         1  A.   THAT'S RIGHT IT.  CHANGED THE USER INTERFACE, THAT'S

         2  RIGHT.

         3  Q.   NOW, I WANT TO ASK YOU ABOUT YOUR ANSWER HERE IN THAT

         4  CONTEXT.  YOU WERE ASKED, (READING):

         5                "QUESTION:  WILL OEM'S HAVE THE CHOICE"--

         6           AND THIS IS WITH RESPECT TO WINDOWS 98.

         7  A.   WHICH LINE ARE YOU REFERRING TO?

         8  Q.   LINE 20.

         9  A.   LINE 20, PAGE 152?

        10  Q.   YES, AT THE BOTTOM.

        11  A.   OKAY, GOT IT.

        12  Q.   AND YOU WERE ASKED WHETHER OEM'S WILL HAVE THE OPTION

        13  OF DURING OFF THE ACTIVE DESKTOP, AND YOU ANSWER,

        14  (READING):

        15                "ANSWER:  THE ACTIVE DESKTOP INCORPORATES A

        16           NUMBER OF FEATURES.  IT'S SORT OF AN UMBRELLA

        17           FEATURE TERM, AND I BELIEVE THE ACTIVE DESKTOP IS

        18           DISABLED BY DEFAULT IN WINDOWS 98.  OEM'S COULD

        19           ENABLE IT IF THEY CHOSE, AND SOME DO AND SOME

        20           DON'T.  IT'S A PERFORMANCE ISSUE."

        21           DO YOU SEE THAT?

        22  A.   I DO.

        23  Q.   AND THEN YOU'RE ASKED, (READING):

        24                "QUESTION:  HOW IS IT A PERFORMANCE ISSUE?

        25                ANSWER:  YOU WRITE A COUPLE OF

                                                           59

         1           HUNDRED-THOUSAND LINES OF CODE AND SLAM IT INTO

         2           AN OPERATING SYSTEM, AND YOU EVERY NOW AND THEN

         3           GET AHEAD OF INTEL IN YOUR ABILITY TO USE UP THE

         4           POWER OF THE CPU."

         5           DO YOU SEE THAT?

         6  A.   YES, I DO.

         7  Q.   NOW, AM I CORRECT THAT THIS INDICATES THAT TURNING

         8  OFF THE ACTIVE DESKTOP, IN SOME WAY, IMPROVES PERFORMANCE?

         9  A.   YES, THAT'S WHAT I WAS DISCUSSING.

        10  Q.   AND DOES IT ELIMINATE, AS YOU REFERRED TO IT HERE, A

        11  COUPLE HUNDRED-THOUSAND LINES OF CODE?

        12  A.   IT DOESN'T ELIMINATE ANYTHING.  IT JUST CHANGES HOW

        13  THE--HOW THE DISPLAY COMES UP WHEN YOU START THE OPERATING

        14  SYSTEM.

        15  Q.   WELL, WHEN YOU SAY THAT DISABLING OR TURNING OFF THE

        16  ACTIVE DESKTOP IS A PERFORMANCE ISSUE, WHAT IS THE

        17  PERFORMANCE YOU'RE TALKING ABOUT?

        18  A.   THE QUESTION WOULD BE, FOR EXAMPLE, HOW FAST DOES THE

        19  SCREEN REFRESH FROM WHEN A SCREEN SAVER HAS BEEN RUNNING,

        20  DOES IT HAVE TO DISPLAY HTML UP ON THE DESKTOP AND

        21  GRAPHICS OR NOT.  SO, ALL OF THOSE THINGS.

        22           THE MORE FEATURES THAT YOU ENABLE AND RUN AT ANY

        23  ONE TIME--AND "RUN" IS IMPORTANT HERE--THE MORE YOU USE

        24  THE CPU.

        25  Q.   AND BY "RUN," DO YOU MEAN APPEAR ON THE DESKTOP?
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         1  A.   NOT NECESSARILY.  IN THIS CASE, YES, BUT NOT

         2  NECESSARILY IN A GENERAL CASE.

         3  Q.   SO, WHAT YOU'RE SAYING IS THAT BY TAKING THESE ICONS

         4  OFF OF THE DESKTOP, YOU'RE IMPROVING THE PERFORMANCE?

         5  A.   IN THE CASE OF--

         6  Q.   EVEN THOUGH YOU'RE NOT ELIMINATING CODE?

         7  A.   THIS ACTUALLY WAS--IT'S TALKING ABOUT THE ACTIVE

         8  DESKTOP AS A FEATURE SET AS A WHOLE.  THERE ARE (SIC) A

         9  WHOLE LOT OF DIFFERENT TECHNOLOGIES INVOLVED IN THE ACTIVE

        10  DESKTOP.  ONE OF THEM, FOR EXAMPLE, IS A SCREEN SAVER THAT

        11  COMES ON AND RUNS CONTENT AND NEWS INFORMATION IN A SCREEN

        12  SAVER WHEN YOU STOP USING YOUR MACHINE.  I ACTUALLY

        13  STOPPED USING THAT FEATURE MYSELF BECAUSE IT HAD A

        14  PERFORMANCE IMPACT WHEN I COME BACK TO MY MACHINE AFTER

        15  BEING ON THE PHONE.

        16           SO, ACTIVE DESKTOP IS LOOKING AT THAT WHOLE

        17  BUNDLE OF FEATURES AND NOT JUST ICONS ON THE DESKTOP.

        18  Q.   AND CAN THE OEM'S ENABLE OR DISABLE PARTICULAR

        19  FEATURES OF THE ACTIVE DESKTOP?

        20  A.   YEAH, OEM'S CAN DECIDE WHETHER THAT FEATURE IS

        21  ENABLED WHEN THE USER FIRST TURNS ON THE MACHINE, SO THE

        22  FEATURE IS STILL THERE.  IT'S JUST WHETHER IT'S VISIBLE, I

        23  THINK.  IS THAT YOUR QUESTION?

        24  Q.   IT MAY HAVE BEEN.  I'M NOT SURE.

        25           THE ACTIVE DESKTOP WOULD HAVE A CHANNEL BAR?
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         1  A.   CHANNEL BAR WAS ONE OF THE FEATURES OF THE ACTIVE

         2  DESKTOP.

         3  Q.   AND A SCREEN SAVER?

         4  A.   THAT'S CORRECT, AND THERE ARE ALSO DESKTOP

         5  COMPONENTS.

         6  Q.   EVEN THOUGH THERE IS A LOT OF OTHER THINGS?

         7  A.   YEAH.

         8  Q.   COULD A MANUFACTURER CHOOSE TO KEEP THE SCREEN SAVER

         9  BUT NOT THE CHANNEL BAR?

        10  A.   I'M NOT SURE.  I WOULD HAVE TO LOOK.

        11  Q.   OKAY.  LET ME TURN BRIEFLY TO AOL.

        12           YOUR TEAM HAD RESPONSIBILITY FOR AOL, DID IT NOT?

        13  A.   MY TEAM HANDLED THE DAY-TO-DAY BUSINESS ACCOUNT

        14  MANAGEMENT FOR AOL.

        15  Q.   AND WHEN MICROSOFT WAIVED THE ISP TERMS THAT YOU

        16  REFERRED TO SEVERAL TIMES--THE ICP TERMS?

        17  A.   I THINK I REFERRED TO THE ICP TERMS.

        18  Q.   THEY WAIVED THE ISP TERMS AT THE SAME TIME, DID THEY

        19  NOT?

        20  A.   NO, I DON'T BELIEVE SO.  IT WAS DONE BEFOREHAND.

        21  Q.   WHEN DID THEY WAIVE THE ISP TERMS?

        22  A.   MAYBE A MONTH BEFORE.  I DON'T KNOW PRECISELY.

        23  Q.   BOTH IN 1998?

        24  A.   CERTAINLY.

        25  Q.   AND AT THE TIME THEY WAIVED THE ISP TERMS, AOL WANTED
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         1  TO KNOW WHETHER THE RESTRICTIONS IN ITS AGREEMENT WERE

         2  WAIVED; CORRECT?

         3  A.   I BELIEVE AOL CONTACTED ME SOMETIME AFTERWARDS.  I

         4  DON'T KNOW WHEN IT WAS PRECISELY.  THEY CONTACTED ME

         5  SOMETIME AFTERWARDS FOR--TO ASK THE QUESTION OF WHETHER

         6  THOSE TERMS WERE THE SAME, WHETHER THE WAIVER APPLIED TO

         7  THEM THE SAME AS IT DID TO THE ICP--ISP'S, EXCUSE ME.

         8  Q.   AND THEY ASKED YOU TO CONFIRM WHAT YOUR POSITION WAS,

         9  WHAT MICROSOFT'S POSITION WAS; CORRECT?

        10  A.   GENERALLY.

        11  Q.   AND YOU EITHER DECLINED TO DO THAT OR, AT LEAST,

        12  DECLINED TO DO THAT BY E-MAIL OR IN WRITING; CORRECT, SIR?

        13  A.   NO, SIR.  I DID CONFIRM--WE HAD THE CONVERSATION WITH

        14  THEM.

        15  Q.   YOU DID?

        16  A.   I DID CONFIRM WHAT OUR POSITION WAS.

        17  Q.   ORALLY OR IN WRITING?

        18  A.   I BELIEVE ONLY ON THE TELEPHONE.

        19  Q.   ON THE TELEPHONE?

        20  A.   CORRECT.

        21  Q.   AND WHY DID YOU NOT DO IT IN WRITING?

        22  A.   BECAUSE I CONFIRMED ON THE TELEPHONE.  WE HAVE

        23  CONVERSATIONS SOMETIMES FIVE TIMES A WEEK WITH AOL ON THE

        24  PHONE.

        25  Q.   AT YOUR DEPOSITION YOU SAID THAT THE REASON THAT YOU
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         1  HAD DONE IT BY TELEPHONE IS THAT E-MAILS ARE SO EASILY

         2  MISCONSTRUED.

         3           DO YOU RECALL THAT?

         4           PAGE 148, LINES TEN THROUGH THIRTEEN.

         5  A.   I SEE.  YOU'RE ASKING ME ABOUT THE E-MAIL THEY SENT

         6  ME.

         7  Q.   WELL, AT LINES TWO THROUGH SIX IT'S TALKING ABOUT THE

         8  E-MAIL THAT THEY SENT YOU, ASKING YOU TO CONFIRM

         9  MICROSOFT'S POSITION.

        10  A.   GOT IT.

        11  Q.   THAT AOL IS NOT BEING GIVEN THE OPPORTUNITY TO MAKE

        12  THE LANGUAGE SUBSTITUTION OR ACCEPT THE WAIVER.

        13           AND YOU'RE ASKED, (READING):

        14                "QUESTION:  IS THERE ANY PARTICULAR REASON

        15           WHY YOU DID NOT RESPOND TO THIS REQUEST TO

        16           CONFIRM YOUR POSITION?

        17                ANSWER:  WE TRIED TO HANDLE MOST OF OUR

        18           BUSINESS NEGOTIATIONS ON THE PHONE BECAUSE THINGS

        19           ARE EASILY MISCONSTRUED THROUGH E-MAIL

        20           COMMUNICATION, SO I WOULD HAVE TALKED TO HIM ON

        21           THE PHONE."

        22  A.   RIGHT.  I BELIEVE I TALKED TO HIM ON THE PHONE PRIOR

        23  TO RECEIVING THE E-MAIL FROM HIM THAT YOU WERE ASKING ME

        24  ABOUT AT MY DEPOSITION.

        25  Q.   DO YOU REALLY BELIEVE THAT PHONE, TELEPHONE
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         1  COMMUNICATIONS ARE LESS LIKELY TO BE MISCONSTRUED THAN

         2  E-MAILS?

         3  A.   BETWEEN BUSINESS PARTNERS WHO KNOW EACH OTHER WELL, I

         4  BELIEVE IT'S SOMETIMES VERY USEFUL TO HAVE A

         5  PERSON-TO-PERSON CONVERSATION, AND I TRIED TO DO THAT.

         6  Q.   NOT DISPUTING THAT AT ALL, SIR.  I DON'T MEAN IN ANY

         7  SENSE TO SUGGEST THE PERSON-TO-PERSON CONVERSATIONS ARE

         8  NOT DESIRABLE.  BUT WHAT YOU WERE SAYING HERE IS THAT IN

         9  THE FACE OF A REQUEST FOR A SPECIFIC CONFIRMATION OF WHAT

        10  THE CONTRACT WAS, YOU CHOSE TO RESPOND BY TELEPHONE RATHER

        11  THAN BY E-MAIL BECAUSE YOU DIDN'T WANT THE E-MAIL TO BE,

        12  IN YOUR TERMS, MISCONSTRUED.

        13           DO YOU SEE THAT?

        14  A.   YES.  NOW I UNDERSTAND THAT.

        15           SO, I GUESS, TO ANSWER YOUR QUESTION, IF I WERE

        16  TO RESPOND IN E-MAIL, I MIGHT HAVE TO SPEND A LOT MORE

        17  TIME BEING EXTREMELY PRECISE TO MAKE SURE THAT SINCE THERE

        18  IS SOMETHING THAT GOES INTO THE RECORD THAT IS ACCURATE

        19  AND CORRECT.  IF I CAN EXPLAIN TO HIM ON THE TELEPHONE NO

        20  AND HERE IS WHY, THEN THAT WAS MORE QUICKLY DONE AND, I

        21  THINK, A REASONABLE THING TO DO BETWEEN CLOSE BUSINESS

        22  PARTNERS.

        23  Q.   LAST SUBJECT, SIR.  IN YOUR DIRECT

        24  TESTIMONY--PARAGRAPH 133, IF YOU WANT TO TAKE A LOOK AT

        25  IT--YOU SAY THAT ONLY 4.7 PERCENT OF USERS SURVEYED BECAME
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         1  AWARE OF A WEB SITE THROUGH A PRE-CONFIGURED BROWSER

         2  SETTING OR START PAGE?

         3  A.   WHICH PARAGRAPH ARE YOU REFERRING TO?

         4  Q.   133.

         5  A.   133.

         6           (WITNESS REVIEWS DOCUMENT.)

         7  A.   OKAY.

         8  Q.   NOW, WHO CONDUCTED THIS SURVEY?

         9  A.   IN THIS PARAGRAPH I'M REFERRING TO A RESEARCH SURVEY

        10  THAT WE DID LAST FALL, LATE SUMMER, EARLY FALL.  THERE'S A

        11  COMPANY CALLED TAYLOR NELSON, I BELIEVE, IS THE NAME OF

        12  IT.

        13  Q.   WAS THIS SURVEY DONE IN THE REGULAR COURSE OF

        14  BUSINESS, SIR?

        15  A.   YES, IT WAS.

        16  Q.   THIS WAS NOT DONE FOR ANY PRIVILEGED PURPOSE?

        17  A.   IT WASN'T PRIVILEGED SURVEY.  I THINK WE PROVIDED IT

        18  TO YOU.  I THINK WE PROVIDED IT TO YOU UPON YOUR REQUEST,

        19  YES.

        20  Q.   DO YOU KNOW WHETHER IT WAS PROVIDED IN THE COURSE OF

        21  DOCUMENT DISCOVERY IN THIS CASE AS OPPOSED TO JUST NOW?

        22  A.   I DON'T KNOW.  I KNOW THAT WE PROVIDED IT TO YOU, AND

        23  YOU ASKED FOR IT, AND MY STAFF WENT AND FOUND IT.  I DON'T

        24  KNOW WHETHER IT WAS PROVIDED BEFOREHAND OR NOT.

        25  Q.   WHEN DID YOUR STAFF GO AND FIND IT?
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         1  A.   WE WERE ASKED SOMETIME OVER THE WEEKEND.

         2  Q.   YOU WERE--MAYBE I SHOULD ASK YOU:  DID YOU PRODUCE

         3  DOCUMENTS FROM YOUR FILES IN RESPONSE TO EARLIER DOCUMENT

         4  REQUESTS IN THIS CASE?

         5  A.   MANY, MANY, ABSOLUTELY.

         6  Q.   AND WAS THERE ANY REASON THIS SURVEY MATERIAL WAS NOT

         7  PRODUCED?

         8  A.   I WOULD HAVE PRODUCED ANYTHING IN MY FILES THEY HAD,

         9  SO IT MAY HAVE BEEN YOU TOOK DISCOVERY PROCESS, WHATEVER

        10  IT'S CALLED, PRIOR TO WHEN THE SURVEY IS COMPLETE.  I

        11  DON'T KNOW.

        12  Q.   WHEN WAS THE SURVEY COMPLETE?

        13  A.   I DON'T HAVE THE DATE IN FRONT OF ME.

        14  Q.   AND DO YOU KNOW APPROXIMATELY WHEN IT WAS COMPLETED?

        15  A.   I SAID I BELIEVED IT WAS IN THE SEPTEMBER TIME FRAME.

        16  Q.   OF 1998?

        17  A.   CORRECT.

        18  Q.   NOW, THAT WOULD HAVE BEEN SEVERAL MONTHS AFTER THE

        19  ACTIVE DESKTOP AGREEMENTS WERE WAIVED; CORRECT, SIR?

        20  A.   I SAID IT HAD NOTHING TO DO WITH THE ACTIVE DESKTOP

        21  AGREEMENTS.

        22  Q.   WELL, WERE THE ACTIVE DESKTOP AGREEMENTS INTENDED TO

        23  AFFECT HOW USERS GOT TO WEB SITES?

        24  A.   MR. BOIES, WE HOPED THAT THE ACTIVE DESKTOP USER

        25  INTERFACE WOULD PROVIDE A CONVENIENT WAY FOR PEOPLE TO
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         1  FIND SOME WEB SITES THAT SHOWED OFF THE TECHNOLOGY IN

         2  INTERNET EXPLORER 4.  I DON'T THINK THEY WERE INTENDED TO

         3  DO WHAT YOU STATED, NO.

         4  Q.   DID THIS DISCUSSION HERE ABOUT THIS SURVEY MATERIAL

         5  HAVE ANYTHING TO DO WITH THE ICP AGREEMENTS AS YOU

         6  UNDERSTOOD IT WHEN YOU WERE WRITING THIS?

         7  A.   IT WAS REGARDING--I BELIEVE I WROTE THIS REGARDING

         8  MR. HARRIS'S TESTIMONY IN RESPONSE TO SOME OF HIS

         9  DISCUSSIONS.

        10           AND IT CERTAINLY--WHICH ALL RELATES TO THE ICP

        11  AGREEMENTS.  IT'S JUST ONE, YOU KNOW, INTERTANGLED WORLD

        12  ON THE WEB.

        13  Q.   AND THE ICP AGREEMENTS THAT IT REFERS TO HAD BEEN

        14  WAIVED SEVERAL MONTHS PRIOR TO THE TIME THE SURVEY HAD

        15  BEEN DONE; CORRECT?  IF YOU'RE RIGHT, IT WAS DONE IN

        16  SEPTEMBER.

        17  A.   WHEN YOU SAY "IT" REFERS TO, WHICH IT ARE YOU

        18  REFERRING TO?

        19  Q.   THE ICP AGREEMENTS WERE WAIVED SEVERAL MONTHS PRIOR

        20  TO THE TIME THIS SURVEY WAS DONE, ASSUMING YOU'RE RIGHT IT

        21  WAS DONE IN SEPTEMBER?

        22  A.   YEAH, CERTAINLY THAT'S CORRECT.

        23  Q.   AND DO YOU KNOW WHAT QUESTION WAS POSED IN ORDER TO

        24  GET THIS 4.7 PERCENT RESPONSE?

        25  A.   I BELIEVE THERE WERE A NUMBER OF QUESTIONS WE ASKED
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         1  TRYING TO UNDERSTAND--AND THIS WAS PART OF OUR IE 5

         2  PLANNING--TRYING TO UNDERSTAND HOW USERS FIND NEW WEB

         3  SITES AND HOW USEFUL A PRE-CONFIGURED FAVORITE OR A

         4  CHANNEL BAR OR ANYTHING ELSE WOULD BE TO THOSE USERS AS A

         5  PIECE OF TECHNOLOGY THAT WE COULD OFFER.

         6           I DON'T KNOW WHICH THE SPECIFIC QUESTION IS, BUT

         7  I BELIEVE WE PROVIDED YOU THE DATA.

         8  Q.   DO YOU KNOW WHAT PERCENTAGE OF THE USERS SURVEYED

         9  INDICATED THAT THEY HAD USED THE BROWSER START PAGE TO LOG

        10  ON TO THE INTERNET?

        11  A.   MR. BOIES, I DON'T MEMORIZE THE SURVEY.  IT'S A HUGE

        12  SURVEY.

        13  Q.   DO YOU KNOW APPROXIMATELY?

        14  A.   I'M SORRY, REPEAT YOUR QUESTION AGAIN?  HOW MANY

        15  USERS...

        16  Q.   HOW MANY OF THE PEOPLE SURVEYED HAVE USED THE BROWSER

        17  START PAGE TO LOG ON TO THE INTERNET?

        18  A.   I DON'T KNOW WHAT LOG ON TO THE INTERNET MEANS.  NO,

        19  I DON'T KNOW.

        20           I'M SORRY, ARE YOU ASKING ME HOW MANY PEOPLE USED

        21  THE SPECIFIC "OUR BROWSER" START PAGE?

        22  Q.   DO YOU KNOW THAT THERE WAS A QUESTION IN THIS SURVEY,

        23  SIR, THAT ASKED HOW FREQUENTLY DID THE PERSON LEARN ABOUT

        24  SITES FEATURED ON THE PERSON'S BROWSER START PAGE?

        25  A.   THAT WAS ONE OF THE COMPONENTS OF THE QUESTIONS, YES.
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         1  Q.   DO YOU KNOW WHAT THE ANSWER WAS THERE?

         2  A.   NOT OFFHAND.

         3  Q.   WOULD 70 PERCENT SURPRISE YOU?

         4  A.   I WOULD HAVE TO LOOK IN CONTEXT TO TELL YOU I'M

         5  SURPRISED.  I DON'T KNOW WHAT THE QUESTION WAS AND HOW

         6  MANY PEOPLE RESPONDED, AND I WOULD BE HAPPY TO LOOK AT IT

         7  AND DISCUSS IT.

         8  Q.   WITH RESPECT TO THE RESPONSES THAT YOU USED TO GET TO

         9  THE 4.7 PERCENT, DO YOU KNOW WHETHER THE RESPONSES WERE

        10  LIMITED TO SIMPLY THE LAST OR MOST RECENT SITE THAT THE

        11  RESPONDENT HAD VISITED FOR THE FIRST TIME, OR WHETHER IT

        12  INCLUDED ALL OF THE SITES THAT THE RESPONDENT HAD VISITED?

        13  A.   I BELIEVE WE ASKED THE QUESTION A NUMBER OF DIFFERENT

        14  WAYS, WHICH ONE INTENDS TO DO TO TRY TO GET AN IDEA IN A

        15  TELEPHONE SURVEY.  YOU ASKED A QUESTION DIFFERENT WAY AS

        16  TO GET AN IDEA WHAT THE USER--WHETHER THEY UNDERSTAND THE

        17  QUESTION, WHETHER IT'S A GOOD QUESTION.

        18           AND I BELIEVE THAT THE TWO QUESTIONS THAT WERE

        19  INTERESTING TO ME IN MY TESTIMONY WERE REGARDING WHICH WEB

        20  SITE THEY FOUND FIRST VIA THE PRE-CONFIGURED SITE OR

        21  PRE-CONFIGURED LINK OR START PAGE, AND WHICH WEB SITES

        22  THEY FOUND MOST RECENTLY, I THINK.  BUT AGAIN, I'M

        23  NOT--DON'T HAVE IT IN FRONT OF ME.

        24  Q.   WHICH OF THOSE RELATES TO THE 4.7, IF EITHER?

        25  A.   WELL, I THINK IT STATES RIGHT THERE, 4.7 PERCENT
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         1  SURVEYED STATED THEY FIRST BECAME AWARE OF THE WEB SITE

         2  THAT THEY NOW FREQUENTLY VISIT THROUGH A BROWSER SETTING

         3  OR START PAGE.

         4           SO, IF I COULD PARAPHRASE THAT, IT MEANS THAT IF

         5  I FREQUENTLY VISIT YAHOO TODAY, AND I FOUND YAHOO THROUGH

         6  A PRE-CONFIGURED LINK ON MY FAVORITES MENUS, THEN I WOULD

         7  SAY YES TO THAT QUESTION.  AND I KNOW I FOUND IT THAT WAY.

         8  Q.   AND IT'S YOUR TESTIMONY THAT THIS 4.7 PERCENT RELATES

         9  TO THE WEB SITES THAT THE RESPONDENTS STATED THAT THEY

        10  FREQUENTLY VISITED?

        11  A.   I BELIEVE THAT'S WHAT I WAS STATING.  THAT WAS MY

        12  BEST UNDERSTANDING OF THE DATA, YES.

        13  Q.   DID YOU PREPARE THIS PART OF YOUR TESTIMONY YOURSELF,

        14  SIR?

        15  A.   I DID, SIR.

        16  Q.   AND DID YOU HAVE THE SURVEY DATA AVAILABLE TO YOU

        17  WHEN YOU DID IT?

        18  A.   I HAD A SUMMARY OF THE SURVEY DATA AVAILABLE TO ME.

        19  Q.   WAS THAT SUMMARY PRODUCED TO US?

        20  A.   I DON'T KNOW SPECIFICALLY.  I MEAN, SUMMARY MEANS I

        21  SENT AN E-MAIL TO SOMEBODY AND SAID, "TELL ME WHAT THE

        22  ANSWER IS, PICK OUT THE RIGHT QUESTION."

        23  Q.   AND WAS THAT E-MAIL TRAFFIC PRODUCED TO US, SIR?

        24  A.   I DON'T KNOW.

        25  Q.   WOULD YOU HAVE ANY OBJECTION TO THAT BEING PRODUCED
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         1  TO US SO WE COULD TRY TO FIGURE OUT WHERE YOU GOT THE 4.7

         2  PERCENT?

         3  A.   I WOULD BE HAPPY TO LOOK AT THE SURVEY ITSELF AND

         4  POINT IT TO YOU.

         5  Q.   DO YOU HAVE THE SURVEY?

         6  A.   I DON'T HAVE IT IN MY HAND, BUT WE COULD LOOK AT IT.

         7           MR. BOIES:  COUNSEL?

         8           (DOCUMENT HANDED TO MR. BOIES.)

         9  BY MR. BOIES:

        10  Q.   WHAT I WOULD LIKE YOU TO DO IS TELL ME WHICH OF THESE

        11  QUESTIONS YOU RELIED ON.  OR IF THERE ARE MORE THAN ONE

        12  QUESTION, WHICH QUESTIONS YOU RELIED ON TO COME UP WITH

        13  THE 4.7 PERCENT.

        14  A.   OKAY.  IT WILL TAKE ME A COUPLE OF MINUTES.  THERE

        15  ARE, I THINK, A FEW HUNDRED PAGES OF SURVEY RESULTS HERE.

        16  I'M HAPPY TO LOOK THROUGH IT.

        17  Q.   THIS IS MY LAST SUBJECT.

        18  A.   WOULD YOU LIKE ME TO DO IT QUICKLY?

        19  Q.   WHAT I WILL DO IS I WILL STOP MY EXAMINATION.  IF

        20  MR. PEPPERMAN FINISHES YOU TODAY, I WILL WAIVE THAT

        21  ANSWER.  IF HE DOESN'T FINISH YOU TODAY, YOU COULD COME

        22  BACK, AND WE COULD THIS TOMORROW.

        23  A.   YOU SOUND LIKE A BUSINESS-DEVELOPMENT GUY.

        24           THE COURT:  YOU ARE GOING TO GET HIS ANSWER

        25  TOMORROW BECAUSE WE ARE GOING TO STOP HERE.
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         1           THE WITNESS:  SO WE'RE DONE?

         2           THE COURT:  NO, YOU'LL BE BACK TOMORROW.

         3           THE WITNESS:  I COULD TELL THAT PART.

         4           THE COURT:  YOU'LL BE BACK TOMORROW MORNING FOR

         5  MR. BOIES'S LAST QUESTION WITH AN ANSWER THAT YOU WILL

         6  DEVELOP OVER THE EVENING, AND MR. PEPPERMAN WILL CONDUCT

         7  YOUR REDIRECT EXAMINATION BEGINNING TOMORROW MORNING.

         8           COUNSEL, APPROACH THE BENCH SHORTLY, PLEASE.

         9           (BENCH CONFERENCE.)

        10           THE COURT:  I SUPPOSE YOU ALL KNOW THERE WAS A

        11  LITTLE ITEM IN THE PAPER THIS MORNING HAVING TO DO WITH

        12  THE POSSIBILITY OF AN EXTENDED RECESS BEGINNING IN MARCH?

        13           MR. WARDEN:  I DIDN'T SEE IT.

        14           MR. BOIES:  I DIDN'T SEE IT, EITHER.

        15           THE COURT:  IT'S THERE.  IT'S IN THE WASHINGTON

        16  POST BUSINESS SECTION.  IT'S A SMALL ITEM, BUT IT'S THERE.

        17  AND I DO NOT KNOW HOW IT GOT THERE.  IT DID NOT EMANATE

        18  FROM OUR CHAMBERS, AND I'M NOT GOING TO PURSUE IT.

        19           MR. WARDEN:  NONE OF US IS THE SOURCE OF IT, BUT,

        20  YOU KNOW--

        21           THE COURT:  I WOULD SUGGEST THAT TO THE EXTENT

        22  YOU ARE ASKED ABOUT IT, YOU SIMPLY TELL THEM THAT YOU HAVE

        23  NO COMMENT ABOUT IT BECAUSE I HAVE NOT MADE ANY DEFINITIVE

        24  DETERMINATION YET OTHER THAN THE FACT THAT YOU'LL GET YOUR

        25  VACATION.
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         1           MR. WARDEN:  I UNDERSTAND THAT.

         2           THE COURT:  AND MR. BOIES WILL GET TO

         3  PHILADELPHIA BY MARCH 15TH.

         4           MR. WARDEN:  PEOPLE STARTED HEARING ABOUT SOME

         5  POSSIBILITY OF THIS A LONG TIME AGO.  WHY OR HOW--

         6           THE COURT:  IT'S REMARKABLY DETAILED.

         7           MR. WARDEN:  I DON'T KNOW WHAT THIS MORNING'S

         8  THING SAID.  MY OWN POINT IS THEY ARE ASKING US ALL THE

         9  TIME.  WHEN I SPOKE TO MR. BOIES THIS MORNING, THEY

        10  ACTUALLY HADN'T BEEN ASKED.  THIS AFTERNOON, BOTH BILL

        11  NEUKOM AND I WERE ASKED REPEATEDLY, AND THAT WAS THE

        12  REASON FOR OUR SUGGESTION.

        13           THE COURT:  THE SHORT ANSWER IS THAT I'VE MADE NO

        14  FINAL DETERMINATION.

        15           MR. WARDEN:  THANK YOU VERY MUCH.

        16           THE COURT:  AND I NOTE THAT WE HAVE SEVEN

        17  WITNESSES TO GO AFTER WE COMPLETE MR. POOLE.  I AM VERY

        18  ANXIOUS TO CONCLUDE THE PRESENTATION OF THE CASES-IN-CHIEF

        19  BY THE END OF FEBRUARY.  KEEP THAT IN MIND.

        20           MR. WARDEN:  WE UNDERSTAND THAT.

        21           THE COURT:  ALL RIGHT.

        22           MR. BOIES:  THANK YOU, YOUR HONOR.

        23           (END OF BENCH CONFERENCE.)

        24           THE COURT:  WE WILL STAND IN RECESS UNTIL 10:00

        25  TOMORROW MORNING.
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         1           (WHEREUPON, AT 4:17 P.M., THE HEARING WAS

         2  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

         3

         4
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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        18

        19
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