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   1                      P R O C E E D I N G S

   2             THE COURT:  MR. LACOVARA, TELL ME ABOUT YOUR 

   3   TIMING PLANS.  THE REASON WE CAN'T GO LONG TONIGHT IS THAT I 

   4   HAVE A CALENDAR, PRELIMINARY CALENDAR FOR TOMORROW MORNING, 

   5   WHICH WE SET BEFORE WE DECIDED WE WERE GOING TO TRIAL ON 

   6   THIS FRIDAY.  SO I HAVE TO GET READY FOR THAT, AND IT MEANS

   7   THAT WE MAY BE STARTING A LITTLE BIT LATE TOMORROW MORNING. 

   8             MR. LACOVARA:  I UNDERSTAND, YOUR HONOR.  AT THE 

   9   CONVENIENCE OF THE COURT, OF COURSE. 

  10             THE COURT:  OKAY. 

  11   BY MR. LACOVARA:

  12   Q    DR. FISHER, IT'S TIME TO TALK ABOUT LINUX.  HAVE YOU 

  13   BEEN FOLLOWING DEVELOPMENTS WITH THE LINUX OPERATING SYSTEM 

  14   IN THE FIVE OR SIX MONTHS SINCE YOU TESTIFIED LAST? 

  15   A    GENERALLY SPEAKING, YES. 

  16   Q    HAVE YOU PERFORMED ANY ANALYSIS TO SEE WHETHER WHAT'S

  17   GOING ON WITH LINUX BEARS OUT IN PRACTICE IN THE 

  18   MARKETPLACE, AS IT WERE, SOME OF THE ASSERTIONS YOU HAVE 

  19   MADE ABOUT DEVELOPMENTS IN THE OPERATING SYSTEM MARKET OR 

  20   WHAT INDUCES ISVS TO WRITE APPLICATIONS OR MATTERS SUCH AS 

  21   THAT?

  22   A    YES. 

  23   Q    I'M SORRY.  I CAN'T HEAR YOU. 

  24   A    YES. 

  25   Q    AND CAN YOU NAME FOR ME OR CAN YOU DESCRIBE FOR ME THE 

                                                                  5 

   1   NUMBER OF NEW APPLICATIONS THAT HAVE APPEARED FOR LINUX IN

   2   THE LAST SIX MONTHS? 

   3   A    NO.  THAT I DON'T KNOW. 

   4   Q    DO YOU KNOW--CAN YOU NAME FOR ME THE CATEGORIES IN 

   5   WHICH--IN THE WAY WE WERE TALKING ABOUT CATEGORIES 

   6   YESTERDAY, LINUX APPLICATIONS HAVE APPEARED IN THE LAST SIX

   7   MONTHS? 

   8   A    NO.  I DON'T--I MAY HAVE MISUNDERSTOOD YOUR EARLIER 

   9   QUESTION.  I HAVE KEPT UP GENERALLY WITH LINUX DEVELOPMENTS, 

  10   AND I REFRESHED MYSELF ON THAT LAST NIGHT.  BUT IT WOULD NOT 

  11   INCLUDE THE ANSWER TO THE SPECIFIC QUESTION.

  12   Q    HAVE YOU ATTEMPTED TO ASCERTAIN DATA WITH REGARD TO THE 

  13   SALES OF THE OPERATING SYSTEM ITSELF, LEAVING ASIDE THE 

  14   QUESTION OF APPLICATION AVAILABILITY FOR THE MOMENT? 

  15   A    WELL, I KNOW SOME FACTS ABOUT WHETHER OEMS ARE SHIPPING 

  16   LINUX, WHICH I'M PREPARED TO TELL YOU, AND--BUT I DON'T HAVE

  17   A COUNT ON THE SALES. 

  18   Q    OKAY.  DO YOU KNOW ABOUT DISTRIBUTION OF THE LINUX 

  19   OPERATING SYSTEM THROUGH CHANNELS OTHER THAN THE OEM 

  20   CHANNEL? 

  21   A    WELL, THE LINUX OPERATING SYSTEM IS AVAILABLE AT

  22   RETAIL, AND, OF COURSE, IN ANY EVENT, ONE WANTS TO 

  23   DISTINGUISH BETWEEN LINUX AS A DESKTOP OPERATING SYSTEM AND 

  24   LINUX AS A SERVER OPERATING SYSTEM. 

  25   Q    DR. FISHER, YOU MAY ASSUME THAT MY QUESTIONS TO YOU, 
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   1   UNLESS OTHERWISE MADE EXPLICIT, ARE SOLELY ABOUT LINUX AS A

   2   DESKTOP OPERATING SYSTEM.  IS THAT AN INTELLIGIBLE 

   3   INSTRUCTION? 

   4   A    SURE. 

   5   Q    OKAY.  DO YOU KNOW WHAT LOTUS NOTES IS? 

   6   A    GENERALLY.

   7   Q    CAN YOU GIVE ME YOUR UNDERSTANDING OF WHAT LOTUS NOTES 

   8   IS? 

   9   A    IT IS A SOFTWARE APPLICATION WHICH PERMITS--WELL, THE 

  10   EASIEST WAY--I'M NOT SURE IT RUNS ONLY ON INTRANETS, BUT THE 

  11   EASIEST WAY TO THINK ABOUT IT IS IT PERMITS PEOPLE USING

  12   DIFFERENT COMPUTERS THAT ARE HOOKED UP IN SOME WAY, LET US 

  13   SAY ON THE INTRANET, TO EXCHANGE INFORMATION AND COLLABORATE 

  14   IN WRITING A DOCUMENT. 

  15   Q    AND WOULD YOU AGREE THAT LOTUS NOTES HAS BEEN DESIGNED 

  16   BY LOTUS AND MARKETED BY LOTUS AND IBM AS A PLATFORM FOR

  17   APPLICATIONS DEVELOPMENT? 

  18   A    IN SOME REGARD, MAYBE.  I'M NOT SURE. 

  19   Q    IT IS, IN FACT, CORRECT, IS IT NOT, THAT APPLICATIONS 

  20   DEVELOPERS AND CORPORATIONS WHO DO CUSTOM APPLICATIONS LIKE 

  21   THEM TO THE CLIENT SERVER MODEL OF LOTUS NOTES THAT HAVE

  22   BEEN--THAT CORPORATIONS PURCHASE?  IS THAT YOUR 

  23   UNDERSTANDING? 

  24   A    SOME DO. 

  25   Q    DO YOU UNDERSTAND THAT LOTUS NOW MAKES LOTUS NOTES 
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   1   AVAILABLE OR INTENDS TO MAKE IT AVAILABLE IN A LINUX

   2   VERSION? 

   3   A    I DON'T, BUT IT WOULDN'T SURPRISE ME AT ALL. 

   4             MR. LACOVARA:  OKAY.  I'D JUST OFFER, YOUR HONOR, 

   5   DEFENDANT'S EXHIBIT 2340, A JANUARY 19, 1999, ARTICLE IN 

   6   SMART RESELLER NEWS CALLED "LOTUS GOES LINUX."  I DO NOT

   7   INTEND TO QUESTION THE WITNESS ON IT, JUST OFFER IT AT THIS 

   8   TIME. 

   9                                 (DEFENDANT'S EXHIBIT NO. 2340 

  10                                 WAS MARKED FOR 

  11                                 IDENTIFICATION.)

  12             MR. BOIES:  NO OBJECTION, YOUR HONOR. 

  13             THE COURT:  DEFENDANT'S 2340 IS ADMITTED. 

  14                                 (DEFENDANT'S EXHIBIT NO. 2340 

  15                                 WAS ADMITTED INTO EVIDENCE.) 

  16   BY MR. LACOVARA:

  17   Q    NOW, ASSUMING THAT LOTUS NOTES IS GOING TO BE AVAILABLE 

  18   IN LINUX, DO YOU THINK THERE WOULD BE COST OR OTHER 

  19   ADVANTAGES TO CORPORATIONS THAT USE A LINUX LOTUS NOTES 

  20   ENVIRONMENT TO MAKING SURE THAT CLIENT MACHINES RAN LINUX AS 

  21   THEIR CLIENT OPERATING SYSTEM AS WELL?

  22   A    MAYBE I DON'T UNDERSTAND THE QUESTION.  LOTUS NOTES 

  23   ALSO RUNS ON WINDOWS.  CORPORATIONS CAN PERFECTLY WELL GET 

  24   ALONG IN LOTUS NOTES IF THEY WANT TO WITHOUT HAVING LINUX AT 

  25   ALL. 
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   1   Q    DR. FISHER, DO YOU REMEMBER THE QUESTION THAT YOU WERE

   2   ASKED-- 

   3   A    LIKE I SAID, MAYBE I DIDN'T UNDERSTAND THE QUESTION. 

   4   Q    WELL, THE QUESTION, WHICH I'LL HAPPILY REPHRASE--ALL 

   5   YOU NEED TO DO IS ASK--IS THAT--ASSUME THE FOLLOWING:  A 

   6   CORPORATION HAS A VERSION OF LOTUS NOTES THAT EXISTS IN

   7   LINUX.  OKAY?  IT'S WRITTEN IN LINUX. 

   8   A    OKAY. 

   9   Q    LINUX SERVES AS THE OPERATING SYSTEM UNDER NOTES.  AND 

  10   THAT IS MAINLY A SERVER-BASED APPLICATION.  THAT'S YOUR 

  11   UNDERSTANDING OF NOTES, IS IT NOT?

  12   A    YES. 

  13   Q    OR SERVER-BASED PLATFORM. 

  14   A    YES. 

  15   Q    DO YOU UNDERSTAND THERE TO BE TECHNICAL OR USER 

  16   ADVANTAGES TO MAKING SURE THAT THE CLIENT MACHINES THAT ARE

  17   HOOKED UP TO THAT LINUX SERVER ALSO RUN LINUX? 

  18   A    I DON'T KNOW WHETHER THAT'S TRUE OR NOT. 

  19   Q    OKAY.  DO YOU HAVE ANY--HAVE YOU STUDIED THE QUESTION 

  20   AS TO WHETHER THE POPULARITY OF LINUX AS AN APPLICATIONS 

  21   SERVER OPERATING SYSTEM WILL LEAD TO LINUX BECOMING MORE

  22   POPULAR AS AN ENTERPRISE CLIENT SOLUTION AS WELL? 

  23   A    WELL, LET'S TRY IT THIS WAY:  I DO KNOW A FEW THINGS 

  24   ABOUT THE RELATIONS GENERALLY BETWEEN SERVERS AND CLIENTS, 

  25   AND I DO KNOW THAT THERE ARE INTEROPERABILITY ISSUES THAT 
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   1   UNDER SOME CIRCUMSTANCES MAKE IT DESIRABLE TO HAVE, YOU

   2   KNOW, AT LEAST SIMILAR OPERATING SYSTEMS ON BOTH. 

   3   Q    WOULD YOU--ASKING THE QUESTION AGAIN THE WAY I ASKED 

   4   IT, DOES THAT MEAN THAT YOU BELIEVE THAT THERE ARE REASONS 

   5   WHY IT WOULD BE IN AN ENTERPRISE USER'S INTEREST TO HAVE 

   6   LINUX RUNNING ON BOTH THE SERVER AND THE CLIENT?

   7   A    ASSUMING THAT THEY HAVE IT RUNNING ON THE SERVER IN THE 

   8   FIRST PLACE.  I BELIEVE THAT MIGHT BE TRUE.  I DON'T KNOW 

   9   SPECIFICALLY. 

  10   Q    HAVE YOU FOLLOWED IN THE LAST SIX MONTHS THE 

  11   DEVELOPMENT OF GRAPHICAL USER INTERFACES OR OTHER DESKTOP

  12   ENVIRONMENTS DESIGNED TO INTEROPERATE WITH LINUX? 

  13   A    NO. 

  14   Q    OKAY.  DO YOU KNOW WHAT COREL IS? 

  15   A    IT'S A COMPANY. 

  16   Q    PARDON?

  17   A    IT'S A COMPANY. 

  18   Q    AND THEY MAKE, AMONG OTHER THINGS, WORDPERFECT? 

  19   A    WELL, THEY DIDN'T--THEY'RE NOT THE PEOPLE WHO USED TO 

  20   MAKE WORDPERFECT.  MY RECOLLECTION IS, YES, THEY ARE NOW THE 

  21   OWNERS OF WORDPERFECT.

  22   Q    OKAY.  AND YOU UNDERSTAND THEM, IN FACT, TO HAVE A 

  23   BUSINESS THAT CENTERS ON APPLICATIONS THAT RUN ON GRAPHICAL 

  24   USER INTERFACE OPERATING SYSTEMS FOR PCS?  THEY KNOW A LOT 

  25   ABOUT DESKTOP APPLICATIONS? 
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   1   A    YES, THAT'S WHAT MOST PEOPLE WHO WRITE APPLICATIONS

   2   WRITE FOR. 

   3   Q    OKAY.  DID YOU KNOW THAT COREL IS DEVELOPING A LINUX 

   4   DESKTOP INTERFACE? 

   5   A    I KNOW THERE ARE SOME RELATIONS BETWEEN COREL AND 

   6   LINUX.  I KNEW THIS BETTER IN JANUARY.  I DON'T REMEMBER NOW

   7   WHETHER THAT'S TRUE. 

   8   Q    OKAY.  IN THE MATERIALS YOU REVIEWED LAST NIGHT, YOU 

   9   DIDN'T REVIEW ANY THAT DEALT WITH THIS ISSUE? 

  10   A    NO. 

  11             MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

  12   SHOWN AND I'D OFFER INTO EVIDENCE DEFENDANT'S EXHIBIT 2405, 

  13   A COREL PRESS RELEASE FROM MARCH 2ND, ENTITLED "COREL TO 

  14   BRING LINUX TO THE DESKTOP." 

  15                                 (DEFENDANT'S EXHIBIT NO. 2405 

  16                                 WAS MARKED FOR

  17                                 IDENTIFICATION.) 

  18             MR. BOIES:  NO OBJECTION. 

  19             THE COURT:  DEFENDANT'S 2405 IS ADMITTED. 

  20                                 (DEFENDANT'S EXHIBIT NO. 2405 

  21                                 WAS ADMITTED IN EVIDENCE.)

  22   BY MR. LACOVARA: 

  23   Q    I TAKE IT YOU HAVE NOT SEEN THIS DOCUMENT BEFORE, DR. 

  24   FISHER? 

  25   A    NO, I HAVEN'T. 
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   1   Q    AND IT DOESN'T REFRESH--DOES IT REFRESH YOUR

   2   RECOLLECTION AS TO WHAT COREL HAS BEEN DOING WITH REGARD TO 

   3   GUIS FOR LINUX? 

   4   A    SORRY--OH, GUIS FOR LINUX. 

   5   Q    YES. 

   6   A    NO.  MY INFORMATION ABOUT COREL AND LINUX IS OLDER THAN

   7   THIS. 

   8   Q    OKAY.  AND YOU HAVE NO REASON TO DOUBT THAT COREL IS 

   9   GOING TO DEVELOP A USER INTERFACE, LOOKING AT THE FOURTH 

  10   PARAGRAPH, THAT SITS ON TOP OF THE OPERATING SYSTEM SIMILAR 

  11   TO THOSE USED ON WINDOWS OR MACINTOSH OS?

  12   A    NO, I HAVE NO REASON TO DOUBT-- 

  13   Q    OR THAT COREL WILL PRODUCE WORDPERFECT OFFICE 2000, 

  14   CORELDRAW, AND PHOTO-PAINT FOR LINUX? 

  15   A    THAT'S WHAT IT SAYS. 

  16   Q    IS THERE ANY REASON--YOU'VE HEARD NO CONTRARY

  17   INFORMATION? 

  18   A    NO. 

  19   Q    HAVE YOU PERFORMED ANY OTHER REVIEW OR ANALYSIS OF 

  20   STATEMENTS MADE BY PEOPLE DEVELOPING LINUX ABOUT THEIR FOCUS 

  21   ON THE DESKTOP RATHER THAN THE SERVER, OR HAVE YOU SEEN

  22   STATEMENTS THAT WOULD SUGGEST THAT THE PROMOTERS OF LINUX 

  23   ARE FOCUSING ON THE DESKTOP RATHER THAN THE SERVER? 

  24   A    YES, I HAVE SEEN STATEMENTS--I'M PRETTY SURE I HAVE 

  25   SEEN STATEMENTS IN THAT GENERAL AREA. 
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   1   Q    OKAY.  AND I ASSUME THAT THOSE STATEMENTS ARE

   2   CONSISTENT WITH THE OBSERVATIONS YOU'VE MADE ABOUT THE 

   3   DEVELOPMENT OF DESKTOP APPLICATIONS FOR LINUX AND SALES OF 

   4   LINUX AS A DESKTOP RATHER THAN A SERVER OPERATING SYSTEM. 

   5   A    YES. 

   6             MR. LACOVARA:  OKAY.  I WOULD JUST OFFER INTO

   7   EVIDENCE-- 

   8             THE WITNESS:  CONSISTENT IN THE SENSE THAT I--THEY 

   9   DON'T CHANGE MY MIND. 

  10             MR. LACOVARA:  YOUR HONOR, I WOULD OFFER INTO 

  11   EVIDENCE DEFENDANT'S EXHIBITS 2403 AND 2405, BOTH ZDNET

  12   ARTICLES FROM MARCH 3RD THAT DISCUSS, RESPECTIVELY, LINUX 

  13   TAKING AIM AT THE DESKTOP AND LINUX PREPARING FOR DESKTOP 

  14   ASSAULT--SORRY, 2403 AND 2404.  I APOLOGIZE, YOUR HONOR. 

  15             MR. BOIES:  NO OBJECTION TO EITHER EXHIBIT. 

  16             THE COURT:  DEFENDANT'S 2403 AND 2404 ARE

  17   ADMITTED. 

  18                                 (DEFENDANT'S EXHIBIT NO. 2403 

  19                                 AND 2404 WERE ADMITTED INTO 

  20                                 EVIDENCE.) 

  21   BY MR. LACOVARA:

  22   Q    NOW, DURING YOUR EXAMINATION ON MONDAY BY MR. BOIES, 

  23   YOU REFERRED TO SOMETHING CALLED A COLLECTIVE ACTION PROBLEM 

  24   IN DISCUSSING THE ADOPTION OF--OR THE EXTENT TO WHICH ISVS 

  25   COULD BE CONVINCED TO WRITE FOR NEW OPERATING SYSTEMS.  DO 
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   1   YOU REMEMBER MENTIONING THAT?

   2   A    YES. 

   3   Q    OKAY.  I'D LIKE TO DISPLAY ON THE SCREEN SO I CAN YOU 

   4   ABOUT PAGE 58 OF YOUR TESTIMONY FROM JUNE 1 IN THE MORNING 

   5   SESSION.  AND IN THE SECOND FULL PARAGRAPH YOU REFER TO A 

   6   COLLECTIVE ACTION PROBLEM.  THAT IS, IN DECIDING TO WRITE

   7   FOR A NEW SYSTEM, EACH ISV WILL NOT TAKE INTO ACCOUNT THE 

   8   FACT THAT HIS ACTION WILL HAVE SOMETHING TO DO WITH THE 

   9   SUCCESS OF OR NOT TAKE ENOUGH INTO ACCOUNT THE FACT THAT HIS 

  10   ACTION WILL HAVE SOME SUCCESS HAVE TO DO WITH SOME INFLUENCE 

  11   ON THE SUCCESS OF THE NEW OPERATING SYSTEM BECAUSE YOU WON'T

  12   REAP ALL THE REWARDS FROM THAT.  IT TAKES AN AWFUL LOT OF 

  13   PEOPLE DOING THIS TO MAKE IT A GO. 

  14             IS THAT YOUR UNDERSTANDING OF WHAT A COLLECTIVE 

  15   ACTION PROBLEM IS? 

  16   A    WELL, THAT'S NOT THE DEFINITION OF A COLLECTIVE--

  17   Q    ITS EXPRESSION IN THIS CONTEXT. 

  18   A    YES, THAT IS AN EXPRESSION OF THE COLLECTIVE ACTION 

  19   PROBLEM IN THIS CONTEXT. 

  20   Q    AND DO YOU BELIEVE THAT IN REALITY IN THE MARKETPLACE 

  21   THAT THAT THEORETICAL CONSTRUCT HAS BEEN BORNE OUT WITH

  22   REGARD TO ATTRACTING DEVELOPERS TO NEW OPERATING SYSTEMS? 

  23   A    OH, I'M SURE IT'S TRUE. 

  24   Q    YOU'RE SURE IT'S TRUE? 

  25   A    YES. 
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   1   Q    HAVE YOU PERFORMED ANY STUDY TO SEE IF IT'S TRUE?

   2   A    FOR THAT NOT TO BE TRUE, WHAT YOU WOULD HAVE TO BELIEVE 

   3   IS THAT WHEN A PARTICULAR DEVELOPER WRITES--IT WOULD HAVE TO 

   4   BE TRUE THAT WHEN A PARTICULAR DEVELOPER--YOU HAVE TO 

   5   BELIEVE THAT WHEN A PARTICULAR DEVELOPER WRITES FOR A NEW 

   6   SYSTEM, AMONG THE RETURNS HE HOPES TO GET IS THE RETURN THAT

   7   HIS CONTRIBUTION WILL MAKE TO THE POPULARITY OF THE NEW 

   8   SYSTEM.  AND THAT'S AN EXTERNALITY.  HE CAN'T DO THAT. 

   9   Q    DR. FISHER, YOU'VE PERFORMED NO EMPIRICAL STUDY OF 

  10   TRENDS IN APPLICATION DEVELOPMENT FOR ANY OPERATING SYSTEM, 

  11   CORRECT?

  12   A    GENERALLY SPEAKING, THAT IS RIGHT. 

  13   Q    THAT IS RIGHT? 

  14   A    YES. 

  15   Q    AND IF I REPRESENTED TO YOU THAT IF YOU WENT BACK AND 

  16   PERFORMED SUCH A STUDY, YOU'D FIND THAT, IN FACT, FIRMS

  17   RECOGNIZE THAT THERE IS A SUBSTANTIAL FIRST MOVER ADVANTAGE. 

  18   WOULD YOU KNOW WHAT I WAS TALKING ABOUT? 

  19   A    I WOULD, BUT THAT'S NOT THE SAME THING WE'VE JUST BEEN 

  20   TALKING ABOUT. 

  21   Q    I UNDERSTAND.  DO YOU UNDERSTAND THERE TO BE A FIRST

  22   MOVER ADVANTAGE FOR PEOPLE WRITING SOFTWARE APPLICATIONS FOR 

  23   NEW OPERATING SYSTEMS? 

  24   A    I CAN SEE WHY THAT MIGHT BE TRUE.  I DON'T KNOW 

  25   WHETHER, IN FACT, IT IS TRUE. 
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   1   Q    THAT WOULD BE RELATIVELY EASY TO STUDY, WOULD IT NOT?

   2   YOU'D HAVE TO PICK NEW OPERATING SYSTEMS, FIND OUT WHO WROTE 

   3   APPLICATIONS FIRST, AND MEASURE THEIR SUCCESS AGAINST LATER 

   4   ENTRANTS.  CORRECT? 

   5   A    YES, BUT YOU'D HAVE TO CONTROL FOR A WHOLE LOT OF 

   6   STUFF, AND I'M NOT SURE HOW EASY THAT WOULD BE.

   7   Q    AND YOU HAVE NOT ATTEMPTED TO DETERMINE WHETHER THAT 

   8   ANALYSIS COULD BE DONE? 

   9   A    I SEE NO REASON TO DO IT. 

  10   Q    OKAY.  HAVE YOU ATTEMPTED TO DETERMINE WHETHER, IN 

  11   FACT, THE LINUX MARKETPLACE IS A GOOD EXAMPLE OF THE FIRST

  12   MOVER PHENOMENON IN PRACTICE? 

  13   A    NO. 

  14   Q    HAVE YOU-- 

  15   A    AGAIN, I DON'T SEE THE RELEVANCE. 

  16   Q    HAVE YOU DETERMINED WHETHER THE PHENOMENON GOING ON NOW

  17   WITH LINUX IS CONSISTENT OR INCONSISTENT WITH THE 

  18   DEVELOPMENT OF POPULAR OPERATING SYSTEMS OR POPULAR SOFTWARE 

  19   TYPES GENERALLY IN TERMS OF THE RATE OF ADOPTION, WHO ADOPTS 

  20   THE OPERATING SYSTEM FIRST, AND THEN ITS SUBSEQUENT MASS 

  21   MARKET APPEAL?

  22   A    WELL, THAT'S SEVERAL QUESTIONS.  DO YOU WANT TO BREAK 

  23   THEM UP? 

  24   Q    AS YOU LIKE, SIR. 

  25   A    I'M-- 
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   1   Q    I THOUGHT YOU SAID, "WOULD YOU LIKE ME TO BREAK THEM

   2   UP?" 

   3   A    I WOULD LIKE YOU TO BREAK THEM UP BECAUSE THEN I CAN 

   4   REMEMBER WHICH ONE I'M ANSWERING. 

   5   Q    OKAY.  HAVE YOU STUDIED TO SEE WHETHER THE SITUATION 

   6   THAT IS CURRENTLY BEING OBSERVED WITH LINUX IS CONSISTENT OR

   7   INCONSISTENT WITH THE EXISTENCE OF A FIRST MOVER ADVANTAGE 

   8   FOR APPLICATIONS DEVELOPMENT? 

   9   A    I ALREADY ANSWERED THAT ONE. 

  10   Q    OKAY.  THE ANSWER WAS NO? 

  11   A    NO.  AND I DON'T SEE THE RELEVANCE OF DOING IT.

  12   Q    QUESTION TWO, THEN, SIR, WAS:  HAVE YOU STUDIED THE 

  13   PHENOMENON OF WHETHER THE GROWTH OF OPERATING SYSTEMS IS 

  14   GENERALLY IDENTIFIED BY THE PHENOMENON SOMETHING--SOMETIMES 

  15   KNOWN AS EARLY ADOPTERS?  DO YOU KNOW WHAT EARLY ADOPTERS 

  16   WHEN WE TALK ABOUT THE GROWTH OF ANY PRODUCT OR ANY BRAND OR

  17   ANY TREND? 

  18   A    I'VE HEARD THAT THE PEOPLE MOST EAGER TO ADOPT IT ARE 

  19   THE PEOPLE WHO DO IT FIRST. 

  20   Q    AND DO YOU HAVE AN UNDERSTANDING THAT LINUX HAS MADE 

  21   GREAT PENETRATION ALREADY IN SORT OF THE TECHNOLOGY SAVVY

  22   PEOPLE IN THIS COUNTRY?  WOULD YOU AGREE WITH THAT 

  23   STATEMENT? 

  24   A    I DON'T KNOW ABOUT GREAT PENETRATION, BUT THAT'S WHERE 

  25   ITS CUSTOMER BASE IS PRINCIPALLY. 
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   1   Q    AND HAS BEGUN TO MAKE SUBSTANTIAL PENETRATION IN

   2   ENTERPRISE SOFTWARE MARKETS? 

   3   A    THAT'S LESS OBVIOUS, BUT--BUT IT'S SUBSTANTIAL. 

   4   Q    AND WE'VE SEEN--WHAT'S THE SHARE OF LINUX AS A SERVER 

   5   OPERATING SYSTEM RIGHT NOW? 

   6   A    AS A SERVER OPERATING SYSTEM?

   7   Q    YES, SIR. 

   8   A    I DON'T KNOW. 

   9   Q    OKAY.  HOW DO YOU KNOW IT'S NOT SUBSTANTIAL PENETRATION 

  10   AS AN OPERATING-- 

  11   A    BECAUSE YOU TOLD ME WE'RE TALKING ABOUT DESKTOPS.

  12   Q    WHAT'S THE--LET ME ASK YOU--SPECIFICALLY THE SERVER, 

  13   THAT'S THE QUESTION I ASKED.  YOU DON'T KNOW? 

  14   A    NO, I DON'T. 

  15   Q    DO YOU KNOW WHAT FIRMS ARE USING LINUX ON DESKTOPS? 

  16   A    NO.

  17   Q    DO YOU KNOW ANY FIRMS THAT ARE DOING THAT? 

  18   A    I'M SURE THERE ARE--WAIT A MINUTE.  YES, I DO. 

  19             YES, I DO KNOW SPECIFICALLY OF ONE, AND WHAT I'M 

  20   TRYING TO DO IS TO RECOLLECT WHICH ONE IT IS.  IT'S A 

  21   FINANCIAL FIRM OF SOME SORT.  I CAN'T REMEMBER THE NAME.

  22   Q    OKAY.  WHAT ABOUT ANY INDUSTRIAL COMPANIES? 

  23   A    THERE MAY, IN FACT, BE SOME.  I DON'T KNOW. 

  24             MR. LACOVARA:  OKAY.  YOUR HONOR, I'D LIKE TO 

  25   OFFER DEFENDANT'S EXHIBIT 2478, A PERSONAL FAVORITE OF MINE. 
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   1   IT'S THE BROCHURE FOR THE LINUXWORLD CONFERENCE & EXPO TO BE

   2   HELD NEXT MONTH IN RALEIGH, NORTH CAROLINA.  AND I AM NOT 

   3   OFFERING IT FOR THE TRUTH OF THE STATEMENTS CONTAINED 

   4   THEREIN, BUT FOR A DESCRIPTION, JUST WHAT IT IS, OF WHO'S 

   5   SPONSORING THIS EVENT, WHO'S ATTENDING THE EVENT, AND THE 

   6   WORKSHOPS AND PRODUCTS THAT WILL BE DISCUSSED AT THE EVENT.

   7                                 (DEFENDANT'S EXHIBIT NO. 2478 

   8                                 WAS MARKED FOR 

   9                                 IDENTIFICATION.) 

  10             MR. BOIES:  ON THAT BASIS, NO OBJECTION, YOUR 

  11   HONOR.

  12             THE COURT:  DEFENDANT'S 2478 IS ADMITTED. 

  13                                 (DEFENDANT'S EXHIBIT NO. 2478 

  14                                 WAS ADMITTED IN EVIDENCE.) 

  15   BY MR. LACOVARA: 

  16   Q    WHEN YOU WERE DECIDING, DR. FISHER, OR COMING TO YOUR

  17   CONCLUSIONS-- 

  18             MR. LACOVARA:  I MISSPOKE, YOUR HONOR.  THIS 

  19   CONFERENCE IS IN SAN JOSE, CALIFORNIA.  THE RALEIGH 

  20   CONFERENCE WAS LAST MONTH. 

  21             THE WITNESS:  AND, MR. LACOVARA, I'VE NOW

  22   REMEMBERED WHAT THE FIRM IS. 

  23   BY MR. LACOVARA: 

  24   Q    AND IT IS? 

  25   A    BURLINGTON COAT.  IT'S NOT A FINANCIAL FIRM. 
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   1   Q    IN COMING TO YOUR ASSESSMENTS ABOUT WHAT'S GOING ON

   2   WITH LINUX AND WHETHER LINUX POSES A THREAT TO MICROSOFT OR 

   3   NOT, DID YOU--DID IT OCCUR TO YOU TO CONSIDER--I'M NOT 

   4   SAYING YOU SHOULD HAVE GONE TO ONE OF THESE CONFERENCES, BUT 

   5   TO TRY TO DETERMINE WHAT THE INDUSTRY BUZZ AND THE INDUSTRY 

   6   TRENDS AND THE NAMES OF THE FIRMS WHO WERE SUPPORTING THE

   7   OPERATING SYSTEM AND APPLICATIONS DEVELOPMENT WERE? 

   8   A    WELL, I HAVE KEPT AN EYE OPEN FOR MATERIAL, SOME 

   9   MATERIAL ABOUT LINUX, SO I SUPPOSE IN THAT SENSE THE ANSWER 

  10   IS YES. 

  11   Q    OKAY.  AND NOTHING YOU HAVE SEEN HAS CHANGED YOUR

  12   OPINION? 

  13   A    THAT'S CORRECT. 

  14   Q    NOW, YOU TALKED--SAID BEFORE THAT YOU KNEW SOMETHING 

  15   ABOUT HARDWARE SUPPORT FOR LINUX.  CAN YOU TELL ME WHICH 

  16   OEMS PRESENTLY OFFER LINUX PREINSTALLED ON DESKTOP MACHINES,

  17   DESKTOPS OR LAPTOPS, PCS AS YOU DEFINE THEM? 

  18   A    WELL, I CAN TRY.  LET ME...THE ONLY--AS FAR AS I KNOW, 

  19   THE ONLY O--PRINCIPAL OEM THAT CURRENTLY SHIPS LINUX IS 

  20   DELL.  IT SHIPS IT ON A PART OF ITS LINE.  I DON'T KNOW HOW 

  21   MANY LINUX SYSTEMS ARE BEING SHIPPED.  I DO KNOW FROM

  22   LOOKING AT THE DELL WEBSITE THAT IT'S NOT EXACTLY ITS 

  23   PRIMARY OFFERING. 

  24             IN ADDITION, THERE ARE TWO MINOR OEMS WHOSE NAMES 

  25   I HAVE NOT RETAINED THAT ARE--HAVE ANNOUNCED THEIR INTENTION 
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   1   TO SHIP LINUX IN CONNECTION WITH SOMETHING CALLED VMWARE.

   2   VMWARE, AS I UNDERSTAND IT, IS SOFTWARE THAT WILL ENABLE THE 

   3   USER WHO HAS BOTH LINUX AND WINDOWS TO MOVE BACK AND FORTH 

   4   FAIRLY EASILY.  IT IS NOT SOMETHING WHICH PERMITS LINUX TO 

   5   RUN WINDOWS PROGRAMS.  SO THESE OEMS WILL BE SHIPPING BOTH 

   6   LINUX AND WINDOWS.  THOSE ARE THE ONES THAT I WAS THINKING

   7   OF WHEN I GAVE AN ANSWER ABOUT THIS YESTERDAY.  THAT'S ALL I 

   8   REMEMBER AT THE MOMENT. 

   9   Q    AND THE SOURCE OF YOUR KNOWLEDGE IS WORK YOU'VE DONE OR 

  10   WORK THAT WAS DONE BY YOUR STAFF? 

  11   A    WORK THAT WAS DONE BY MY STAFF.

  12   Q    AND YOU REFERRED A MOMENT AGO TO DELL.  YOU UNDERSTAND 

  13   THAT DELL IS SHIPPING LINUX ON ITS OPTIFLEX LINE OF 

  14   DESKTOPS? 

  15   A    IT'S SHIPPING IT ON-- 

  16   Q    OPTIPLEX LINE.

  17   A    WHICHEVER.  AS I SAID, IT'S SHIPPING IT ON SOME 

  18   COMPUTERS.  I DON'T REMEMBER WHICH LINE. 

  19             MR. LACOVARA:  OKAY.  YOUR HONOR-- 

  20             THE WITNESS:  IT'S NOT ON THE ONE I BOUGHT 

  21   RECENTLY.

  22             MR. LACOVARA:  I'D LIKE TO OFFER DEFENDANT'S-- 

  23   BY MR. LACOVARA: 

  24   Q    YOU BOUGHT A COMPUTER FROM DELL RECENTLY? 

  25   A    I DID. 
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   1   Q    CALLED THE DELL DIRECT LINE OR DID YOU BUY IT OVER THE

   2   WEB? 

   3   A    I BOUGHT IT--I'M SORRY, NO.  I BOUGHT IT OVER THE WEB? 

   4   Q    BOUGHT IT OVER THE WEB? 

   5   A    YES. 

   6   Q    DID YOU ATTEMPT TO BUY A MACHINE WITH LINUX AS THE

   7   OPERATING SYSTEM? 

   8   A    NO. 

   9   Q    DID YOU EXPLORE WHETHER YOU COULD DO THAT OVER THE WEB 

  10   DIRECTLY? 

  11   A    NO.  MY REC--I MEAN, I LOOKED THROUGH THE DELL WEBSITE.

  12   I WASN'T LOOKING SPECIFICALLY FOR THAT. 

  13             MR. LACOVARA:  OKAY.  YOUR HONOR, I'D OFFER 

  14   DEFENDANT'S 2434 AND 2426 AT THIS TIME.  2434 IS AN ARTICLE 

  15   FROM CNET ENTITLED "DELL TO SELL PCS WITH LINUX."  AND 2426 

  16   IS A PRINTOUT THAT I HAD MADE FROM THE DELL WEBSITE THAT

  17   DESCRIBES THE LINE OF COMPUTERS ON WHICH LINUX WILL BE 

  18   SHIPPED, NAMELY, THE OPTIPLEX LINE. 

  19                                 (DEFENDANT'S EXHIBIT NOS. 2434 

  20                                 AND 2426 WERE MARKED FOR 

  21                                 IDENTIFICATION.)

  22             MR. BOIES:  THIS IS JUST A PRINTOUT OF THE WEB 

  23   SITE. 

  24             MR. LACOVARA:  YES, BECAUSE THE ARTICLE SAYS IT IS 

  25   SHIPPING IT ON THAT LINE.  SO IT'S THE PRINTOUT THAT 

                                                                 22 

   1   DESCRIBES EACH MODEL IN THAT LINE.

   2             MR. BOIES:  NO OBJECTION, YOUR HONOR. 

   3             THE COURT:  DEFENDANT'S 2434 AND 2426 ARE 

   4   ADMITTED. 

   5                                 (DEFENDANT'S EXHIBIT NOS. 2434 

   6                                 AND 2426 WERE ADMITTED IN

   7                                 EVIDENCE.) 

   8   BY MR. LACOVARA: 

   9   Q.   ARE YOU FAMILIAR, DR. FISHER, WITH IBM'S SUPPORT FOR 

  10   LINUX? 

  11   A.   NOT IN ANY DETAIL.

  12   Q.   ARE YOU FAMILIAR WITH IT AT ALL, SIR? 

  13   A.   I'M AWARE OF THE FACT THAT THERE HAVE BEEN STATEMENTS 

  14   THAT SAYS THEY'RE INTERESTED IN SUPPORTING LINUX.  THE 

  15   EXTENT TO WHICH THAT GOES, I DON'T KNOW. 

  16   Q.   DOCTOR, I'M HAVING TROUBLE HEARING YOU.

  17   A.   I'M SORRY.  I'LL MOVE THE MICROPHONE. 

  18   Q.   MAYBE I, MAYBE YOU.  THANK YOU. 

  19             MR. LACOVARA:  YOUR HONOR, I'D OFFER AND ASK THAT 

  20   DEFENDANT'S EXHIBIT 2393 BE PLACED BEFORE THE WITNESS, AN 

  21   ARTICLE FROM THE WEB NEWS OBSERVER DATED FEBRUARY 18,

  22   ENTITLED "BIG BLUE WILL THROW ITS BLANKET OVER LINUX." 

  23             AND I SHOULD APOLOGIZE IN ADVANCE FOR THE BANNER 

  24   AD THAT APPEARS AT THE TOP.  THAT HAPPENED TO BE THE AD THAT 

  25   WAS THERE WHEN WE DOWNLOADED IT, AND I DIDN'T NOTICE IT 

                                                                 23 

   1   UNTIL THIS MORNING, BUT THERE IT IS.

   2             THE COURT:  IT SPICES UP THE RECORD. 

   3             MR. LACOVARA:  I TRY TO GET THINGS GOING IN THE 

   4   AFTERNOON, YOUR HONOR. 

   5             MR. BOIES:  NO OBJECTION, U. 

   6             THE COURT:  DEFENDANT'S 2393 IS ADMITTED.

   7                                 (DEFENDANT'S EXHIBIT NO. 2393 

   8                                 WAS ADMITTED IN EVIDENCE.) 

   9   BY MR. LACOVARA: 

  10   Q.   LET'S DISPLAY THAT SO PEOPLE KNOW WHAT WE'RE TALKING 

  11   ABOUT.

  12             (LAUGHTER.) 

  13             THE WITNESS:  ONE DOES WONDER WHAT SORT OF COOKIES 

  14   YOU HAVE ON YOUR MACHINE. 

  15             (LAUGHTER.) 

  16             MR. LACOVARA:  I THINK I NEED TO MAKE TWO

  17   REPRESENTATIONS.  THE FIRST IS THIS WASN'T PRINTED OFF OF MY 

  18   COMPUTER, AND THE SECOND IS THE PERSON WHO PRINTED IT DID 

  19   NOT CLICK ON THE AD TO SEE WHERE IT TOOK HIM. 

  20   BY MR. LACOVARA: 

  21   Q.   RETURNING TO THE MATTER AT HAND, DR. FISHER.

  22             MR. LACOVARA:  COULD WE HAVE THE SECOND PARAGRAPH 

  23   THAT BEGINS WITH "A PARADE" HIGHLIGHTED, PLEASE? 

  24   BY MR. LACOVARA: 

  25   Q.   IT SAYS, "A PARADE OF COMPUTER HARDWARE SELLERS HAVE 
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   1   ANNOUNCED SMALL MEASURES OF SUPPORT FOR THE LINUX OPERATING

   2   SYSTEM, BUT IBM HAS ECLIPSED THEM ALL BY SAYING IT WILL SHIP 

   3   A FULL RANGE OF LINUX HARDWARE AND COLLABORATE ON THE 

   4   DEVELOPMENT OF THE ALTERNATIVE OPERATING SYSTEM. 

   5             DO YOU SEE THAT? 

   6   A.   I DO.

   7   Q.   AND ARE YOU AWARE OF ANY CONTRARY INFORMATION? 

   8   A.   NOPE. 

   9   Q.   AND IF YOU LOOK FARTHER DOWN, THERE IS A 

  10   PARAGRAPH--FOUR PARAGRAPHS, ON THE BOTTOM, IT BEGINS, "BUT 

  11   THE IBM ANNOUNCEMENT IS BY FAR THE MOST SIGNIFICANT.  IBM

  12   WILL SELL A FULL SPECTRUM OF HARDWARE PRELOADED WITH RED-HOT 

  13   LINUX SERVERS, WORK STATIONS, DESKTOP COMPUTERS, AND 

  14   THINKPAD LAPTOPS." 

  15             DO YOU SEE THAT? 

  16   A.   I DO.

  17   Q.   DO YOU HAVE ANY BASIS TO DISAGREE THAT THAT IS AN 

  18   ACCURATE STATEMENT OF IBM'S INTENTIONS? 

  19   A.   NO. 

  20   Q.   DOES THE FACT THAT IBM INTENDS TO SUPPORT LINUX ON THE 

  21   FULL RANGE OF ITS PC PRODUCTS ALTER YOUR OPINION AT ALL WITH

  22   REGARD TO LINUX? 

  23   A.   WELL, I'M SORRY.  THAT'S NOT QUITE WHAT IT SAYS.  IT 

  24   DOESN'T SAY ON ITS FULL RANGE.  IT MAY MEAN THAT, BUT THAT'S 

  25   NOT WHAT IT SAYS. 
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   1             IT SAYS IT'S GOING TO SELL A FULL SPECTRUM.  IT

   2   DOESN'T SAY THAT EVERYTHING IT SELLS IS GOING TO HAVE IT. 

   3             A FULL SPECTRUM HERE, I TAKE TO REFER TO THE WORDS 

   4   "SERVERS," "WORK STATIONS," "DESKTOP COMPUTERS," AND 

   5   "THINKPAD LAPTOPS."  THAT DOESN'T MEAN THAT EVERY ONE, EVERY 

   6   MACHINE OFFERED IN THAT CATEGORY IS GOING TO BE--

   7   Q.   NOR DID I MEAN TO IMPLY THAT. 

   8   A.   OKAY. 

   9   Q.   GIVEN YOUR QUALIFICATION OR YOUR UNDERSTANDING OF THE 

  10   DOCUMENT, DOES IT ALTER YOUR OPINION AT ALL ABOUT THE 

  11   PROSPECTS OF THE OPERATING SYSTEM--

  12   A.   NO. 

  13   Q.   --WITH REGARD TO COMPETITION OF MICROSOFT? 

  14   A.   NO.  I THINK LINUX IS GOING TO REMAIN A QUITE 

  15   SUCCESSFUL NICHE OPERATING SYSTEM FOR SOME TIME TO COME, AND 

  16   IT'S NOT IN FACT GOING TO OFFER A SERIOUS THREAT TO

  17   MICROSOFT. 

  18   Q.   AND YOU SAID YOU HAVE NOT ATTEMPTED TO ASCERTAIN THE 

  19   DEGREE TO WHICH LINUX HAS BEGUN TO BE ATTRACTIVE IN A RETAIL 

  20   CHANNEL. 

  21   A.   NO.  I DON'T KNOW ABOUT RETAIL SALES OF LINUX.

  22   Q.   AND YOU WOULD AGREE WITH ME, WOULD YOU NOT, THAT ONE OF 

  23   THE THINGS THAT BOTH ISV'S AND OEM'S LOOK AT IS CONSUMER 

  24   INTEREST WHEN DECIDING WHAT OPERATING SYSTEM THEY ARE 

  25   RESPECTIVELY GOING TO PRELOAD ON THEIR MACHINES OR WRITE 
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   1   APPLICATIONS FOR?

   2   A.   I'M SORRY.  ONE OF THESE WAS ISV'S, AND THE OTHER ONES 

   3   WERE OEM'S? 

   4   Q.   OEM'S.  THAT THEY RESPOND TO CONSUMER DEMAND? 

   5   A.   YES. 

   6   Q.   THE OEM TESTIMONY ON WHICH YOU'VE RELIED IN CONNECTION

   7   WITH FORMING YOUR OPINIONS MAKES THAT CLEAR, THAT 

   8   FUNDAMENTALLY OEM SHIPPED WHAT CONSUMERS WANT THEM TO SHIP, 

   9   CORRECT? 

  10   A.   YES. 

  11             MR. LACOVARA:  YOUR HONOR, I'D LIKE TO OFFER AT

  12   THIS TIME AS DEFENDANT'S EXHIBIT 2479 AND ASK THE WITNESS TO 

  13   REVIEW A MICROSOFT MAIL DATED MAY 25, 1999, FROM DAVID COLE 

  14   TO JIM ALLCHIN AND OTHERS ENTITLED "LINUX IS BEATING 

  15   WINDOWS." 

  16                                 (DEFENDANT'S EXHIBIT NO. 2479

  17                                 WAS MARKED FOR 

  18                                 IDENTIFICATION.) 

  19             MR. BOIES:  YOUR HONOR, I DO OBJECT TO THIS 

  20   DOCUMENT.  THIS IS A DOCUMENT CREATED BY MICROSOFT DURING 

  21   THE COURSE OF ITS EXAMINATION WITHIN THE LAST 10 DAYS.  THIS

  22   HAS BEEN INTRODUCED INTO EVIDENCE FOR THE TRUTH OF THE 

  23   MATTER. 

  24             MR. LACOVARA:  YOUR HONOR, WE DON'T HAVE A WITNESS 

  25   COMING BACK ON THE SUBJECT--ON ANY SUBJECT, A MICROSOFT 
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   1   WITNESS.

   2             IF MR. BOIES WOULD LIKE TO PROPOSE OTHER WAYS THAT 

   3   HE CAN ESTABLISH A FOUNDATION FOR THIS DOCUMENT, INDEED HE 

   4   CAN TEST THE PROPOSITION BECAUSE IT'S BASED ON DATA THAT IS 

   5   ACCESSIBLE TO THE DEPARTMENT OF JUSTICE AS WELL. 

   6             MR. BOIES:  I'D BE HAPPY TO TAKE DISCOVERY OR

   7   DEPOSITION OF THE PERSON, BUT IT SEEMS TO BE, YOUR HONOR, 

   8   THIS IS A DOCUMENT CREATED IN THE MIDDLE OF THINGS, THAT 

   9   THIS IS A SELF-SERVING OUT-OF-COURT DECLARATION OFFERED FOR 

  10   THE TRUTH. 

  11             MR. LACOVARA:  I DON'T--I THINK THE BUSINESS

  12   PEOPLE AT-- 

  13             THE COURT:  I CAN'T THINK OF ANY EXCEPTION TO 

  14   THIS.  THE HEARSAY RULE WOULD LET IT IN. 

  15             MR. LACOVARA:  WELL, LET ME OFFER A COUPLE. 

  16             FIRST OF ALL, I THINK THE PROPOSITION THAT IT'S

  17   SELF-SERVING IS NOT TRUE IN THE SENSE THAT IF YOU THINK 

  18   ABOUT IT FROM THE PERSPECTIVE OF MICROSOFT'S BUSINESS, THAT 

  19   THE SUBSTANCE OF THIS DOCUMENT IS NOT. 

  20             SECOND, YOUR HONOR, I THINK I WOULD SAY THAT IT IS 

  21   A BUSINESS RECORD IN PRECISELY THE WAY THE DEPARTMENT OF

  22   JUSTICE HAS ARGUED THAT INTERNAL E-MAILS ARE BUSINESS 

  23   RECORDS OF A CORPORATION, AND THEY'VE DONE IT CONSISTENTLY 

  24   WITH MICROSOFT E-MAILS.  THEY HAVE PUT MICROSOFT E-MAILS IN 

  25   FRONT OF NON-MICROSOFT WITNESSES AND YOU'VE OBJECTED, AND 
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   1   THE RESPONSE HAS BEEN IT'S A MICROSOFT DOCUMENT.

   2             THIS IS A MICROSOFT DOCUMENT, YOUR HONOR, THAT WAS 

   3   FORWARDED TO ME DIRECTLY FROM THE RECIPIENT, AND THE 

   4   INFORMATION IS SUBJECT TO BE TESTED BY THE JUSTICE 

   5   DEPARTMENT. 

   6             THE COURT:  CAN YOU THINK OF A REASON WHY THE

   7   RECIPIENT WOULD HAVE SENT IT TO YOU? 

   8             MR. LACOVARA:  YES, YOUR HONOR, BECAUSE-- 

   9             (LAUGHTER) 

  10             MR. LACOVARA:  BECAUSE, YOUR HONOR, I REQUESTED 

  11   INFORMATION ON RETAIL SALES OF LINUX AFTER MAKING SOME

  12   OBSERVATIONS AND SOME REPRESENTATIVES THAT HAD BEEN MADE BY 

  13   OUR EXPERTS WHO HAVE DONE WHAT DR. FISHER HAS NOT DONE, 

  14   WHICH IS ATTEMPTED TO ANALYZE THIS ISSUE. 

  15             THE COURT:  MR. BOIES, I AM GOING TO OVERRULE THE 

  16   OBJECTION.  I AM GOING TO ADMIT DEFENDANT'S 2479.

  17                                 (DEFENDANT'S EXHIBIT NO. 2479 

  18                                 WAS ADMITTED IN EVIDENCE.) 

  19             MR. LACOVARA:  I HOPE THE COURT HAS A DIFFERENT 

  20   VERSION OF THIS DOCUMENT.  DO YOU HAVE A DIFFERENT VERSION? 

  21             THE COURT:  THIS IS PAGE 2, I THINK, ISN'T IT?

  22             MR. LACOVARA:  IT'S JUST A BAD XEROX THAT I'VE 

  23   DISPLAYED ON THE SCREEN, YOUR HONOR.  IT WAS XEROXED 

  24   HORIZONTALLY, AND YOU ACTUALLY GET THE FULL TABLE. 

  25             THE COURT:  I CAN READ THE COPIES THAT YOU'VE 
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   1   GIVEN ME.

   2             MR. LACOVARA:  OKAY. 

   3   BY MR. LACOVARA: 

   4   Q.   DR. FISHER, HAVE YOU ASKED ANY MEMBER OF YOUR STAFF TO 

   5   GO AND SEE HOW LINUX IS SELLING VERSUS WINDOWS AT ANY OF THE 

   6   MAJOR RETAIL DISTRIBUTION OUTLETS?

   7   A.   NO. 

   8   Q.   WOULD YOU BE SURPRISED TO LEARN--I WILL ASK YOU TO 

   9   ASSUME THAT THE STATEMENT ON THE SECOND PAGE OF THIS 

  10   DOCUMENT THAT LINUX IS OUTSELLING WINDOWS 98 TWO TO ONE AT 

  11   MICROCENTER AND FRIES ELECTRONICS--WHICH YOU UNDERSTAND TO

  12   BE MAJOR RETAILERS ON THE WEST COAST.  IS THAT CORRECT? 

  13   A.   I KNOW WHAT MICROCENTER IS.  THAT'S TRUE THAT 

  14   MICROCENTER IS A MAJOR RETAILER. 

  15   Q.   I ASSURE YOU, IF YOU LIVED IN SILICON VALLEY, YOU'D 

  16   KNOW WHAT FRIES WAS.

  17             WOULD YOU HAVE ANY BASIS OR WOULD YOU BE SURPRISED 

  18   TO LEARN THAT LINUX IS OUTSELLING WINDOWS 98 AT THOSE TWO 

  19   RETAIL OUTLETS? 

  20   A.   WELL, I WOULD, BUT I WOULD LIKE TO KNOW A COUPLE OF 

  21   THINGS.  ONE IS THAT WHETHER THAT MEANS IN TERMS OF DOLLARS

  22   OR WHETHER IT MEANS IN TERMS OF UNITS SHIPPED BECAUSE THE 

  23   TABLE THAT'S GIVEN ON PAGE 2 OF THIS DOCUMENT SHOWS THAT 

  24   THEY'RE CLOSE IN DOLLARS, BUT THEY'RE NOT CLOSE AT ALL IN 

  25   UNITS SHIPPED, AND WINDOWS IS OUTSELLING LINUX IN UNITS 
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   1   SHIPPED.

   2   Q.   WELL, ACTUALLY, SIR, DOESN'T IT SHOW THAT TOTAL LINUX 

   3   IS 3,800, TOTAL WINDOWS IS 4,100, INCLUDING NT WORK STATION 

   4   AND WINDOWS 95?  IF YOU LOOK AT WEEK TWO UNITS? 

   5   A.   WE MUST NOT BE LOOKING AT THE SAME THING.  THAT'S NOT 

   6   WHAT MY COPY SAYS.

   7   Q.   I WAS REFERRING YOU TO THE THIRD COLUMN. 

   8   A.   YES. 

   9   Q.   OH, I'M SORRY.  YOUR TESTIMONY IS THEY ARE CLOSE. 

  10   OKAY, BUT THEY'RE CLOSE IN THAT-- 

  11   A.   NO, THEY'RE CLOSE IN DOLLARS, AND OVER THE ENTIRE

  12   PERIOD THAT'S INVOLVED HERE AS OPPOSED TO--THEY'RE SLIGHTLY 

  13   CLOSE IN UNITS IN WEEK TWO.  THEY'RE NOT PARTICULARLY CLOSE 

  14   IN THE EARLIER PART OF MAY AND FOR ALL OF APRIL IN TERMS OF 

  15   UNITS.  WINDOWS IS SELLING MORE. 

  16   Q.   OKAY, WINDOWS IS SELLING MORE.

  17             IS THIS CONSISTENT WITH A NICHE OPERATING SYSTEM 

  18   IN A RETAIL CHANNEL? 

  19   A.   WELL, IT'S THOSE WORDS "IN THE RETAIL CHANNEL." 

  20             IS IT CONSISTENT WITH A NICHE OPERATING SYSTEM? 

  21   YES.  THAT'S BECAUSE MOST PEOPLE WHO GET WINDOWS 98 DON'T

  22   GET IT IN THE RETAIL CHANNEL, OR AT LEAST A VERY LARGE 

  23   NUMBER OF PEOPLE WHO GET WINDOWS 98 DON'T GET IT IN THE 

  24   RETAIL CHANNEL.  WHEREAS, MOST PEOPLE WHO--ALMOST EVERYBODY 

  25   WHO GETS LINUX GETS IT IN THE RETAIL CHANNEL. 
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   1   Q.   HOW MANY UNITS WILL HAVE TO BE SOLD OF LINUX BEFORE YOU

   2   CONCLUDE IT'S NO LONGER A NICHE OPERATING SYSTEM?  WHAT'S 

   3   THE THRESHOLD DEFINITION OF "NICHE"? 

   4   A.   LINUX IS MARKET SHARE.  THE LAST TIME I LOOKED, IT WAS 

   5   NO MORE THAN ABOUT 5 PERCENT.  IT'S GOING TO HAVE TO GET UP, 

   6   I WOULD SAY, WELL OVER 20 PERCENT AND BE SERIOUSLY GROWING.

   7   Q.   OKAY, THAT'S YOUR--WELL OVER 20 PERCENT. 

   8             THE COURT:  AM I READING THIS CORRECTLY, THIS 

   9   GRAPH?  IF I'M READING IT CORRECTLY, IT IS NOT SHOWING 

  10   WINDOWS BEING OUTSOLD BY LINUX TWO TO ONE. 

  11             MR. LACOVARA:  WELL, THE GRAPH, YOUR HONOR, DOES

  12   NOT-- 

  13             THE COURT:  WINDOWS IN APRIL IS 28,000 OVER LINUX, 

  14   10,000. 

  15             MR. LACOVARA:  THE GRAPH, YOUR HONOR, REFERS TO 

  16   COMP USA.  THE TEXT UNDERNEATH REFERS TO DIFFERENT--IT'S A

  17   SUMMARY OF INFORMATION AS TO DIFFERENT RETAILERS. 

  18   BY MR. LACOVARA: 

  19   Q.   DR. FISHER, AT THE MOMENT, TO RETURN TO THE SUBJECT OF 

  20   MDC DATA, I WOULD LIKE TO DISPLAY FOR YOU DEFENDANT'S 

  21   EXHIBIT 2290 ABOUT WHICH YOU COMMENTED EARLIER IN THE WEEK.

  22             THIS WAS THE DOCUMENT YOU SAID WAS VERY 

  23   MISLEADING.  DO YOU REMEMBER GIVING THAT TESTIMONY? 

  24   A.   I DO. 

  25   Q.   DO YOU REMEMBER WHAT DR. SCHMALENSEE SAID WHEN HE 
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   1   INTRODUCED THIS DOCUMENT?

   2   A.   IN DETAIL, I REMEMBER SOME OF THE THINGS HE SAID ABOUT 

   3   IT. 

   4   Q.   DID HE REPRESENT EXPLICITLY IN THIS COURT THAT IT WAS A 

   5   MEASUREMENT OF STOCK, NOT OF FLOW? 

   6   A.   YES, HE DID.  THAT DOESN'T PRESENT--WITHOUT THE

   7   TESTIMONY, THE DOCUMENT IS VERY MISLEADING, AND THE DOCUMENT 

   8   IS OFTEN GOING--PRESUMABLY GOING TO BE VIEWED WITHOUT THE 

   9   TESTIMONY.  WHAT HE SAID ABOUT IT IN THAT RESPECT WAS, 

  10   HOWEVER, CORRECT. 

  11   Q.   SO, AS IT WAS PRESENTED TO THE COURT, IN COURT,

  12   ACCOMPANIED BY TESTIMONY LIVE BY PROFESSOR SCHMALENSEE, HE 

  13   EXPLAINED EXACTLY WHAT IT SHOWS.  ISN'T THAT TRUE? 

  14   A.   YES.  IF YOU READ--IF YOU READ THAT TESTIMONY EVERY 

  15   TIME YOU LOOK AT THE DOCUMENT, YOU WON'T BE CONFUSED. 

  16                                 (DEFENDANT'S EXHIBIT NOS. 1958

  17                                 AND 1959 WERE MARKED FOR 

  18                                 IDENTIFICATION.) 

  19   BY MR. LACOVARA: 

  20   Q.   NOW, YOU HAVE OFFERED--AND I'D ASK YOU TO TAKE A LOOK 

  21   AGAIN AT EXHIBITS 1958 AND 1959, AND YOU'VE SAID THAT 1959

  22   IS MERELY THE BACKUP DATA FOR 1958. 

  23   A.   YES. 

  24   Q.   AND THE PURPOSE OF INTRODUCING THESE DOCUMENTS INTO THE 

  25   RECORD WAS WHAT, DR. FISHER? 
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   1   A.   THE MDC SURVEY HAS AT LEAST TWO PROBLEMS.  ONE PROBLEM

   2   HAS TO DO WITH--THE OLD-FASHIONED TERM IS "VALIDITY, DOES 

   3   IT"--"DOES IT MEASURE WHAT IT PURPORTS TO MEASURE?"  THAT'S 

   4   NOT WHAT THIS IS ABOUT. 

   5             THE OTHER HAS TO DO WITH THE EXTENT TO WHICH 

   6   SAMPLING PROBLEMS OR SAMPLING FLUCTUATIONS MAKE--EVEN ON THE

   7   ASSUMPTION THAT IT'S MEASURING WHAT IT PURPORTS TO MEASURE 

   8   CREATES--WHETHER SAMPLING PROBLEMS CREATE A RANGE OF 

   9   UNCERTAINTY AROUND THE ESTIMATED NUMBERS AND HOW BIG THE 

  10   RANGE OF UNCERTAINTY, IS. 

  11   Q.   NOW, FOR WHAT PROPOSITION DID DEAN SCHMALENSEE RELY ON

  12   THE NUMBER OF NETSCAPE MAIN BROWSERS OBTAINED WITH COMPUTER 

  13   DATA? 

  14   A.   I DON'T AT THE MOMENT REMEMBER.  I'D HAVE TO LOOK AT 

  15   THIS TESTIMONY. 

  16   Q.   LET ME REPRESENT TO YOU THAT HE USED IT FOR ONE

  17   PURPOSE, AND THAT WAS TO SAY THAT THE CHANNEL WITH COMPUTER 

  18   HAS BEEN IMPORTANT TO NETSCAPE AND HAS RISEN IN IMPORTANCE 

  19   OVER TIME.  DOES THAT REFRESH YOUR RECOLLECTION? 

  20   A.   SOUNDS RIGHT. 

  21   Q.   AND IS IT YOUR TESTIMONY THAT THE MDC DATA DO NOT SHOW

  22   THAT, DO NOT SUPPORT THAT ONE PROPOSITION? 

  23   A.   WELL, THAT IT HAS IN THE PAST BEEN IMPORTANT TO 

  24   NETSCAPE IS UNQUESTIONABLY TRUE, IN ANY EVENT. 

  25             THIS, OF COURSE, IS THE MDC DATA COMBINED WITH 
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   1   INFORMATION FROM DATAQUEST, AND ONE PROBLEM ABOUT IT IS THAT

   2   THE TOTAL NUMBERS INVOLVED HERE ARE PROBABLY MUCH TO BIG TO 

   3   BE WHAT IT PURPORTS TO BE. 

   4             NOW, IF WE'RE TALKING IN TERMS SPECIFICALLY OF THE 

   5   SAMPLING ERROR PROBLEM, I WILL TELL YOU THERE IS AT LEAST 

   6   SOME SUBSTANTIAL UNCERTAINTY AS TO THE QUESTION OF WHETHER

   7   THIS IS RISING OVER TIME. 

   8   Q.   YOU DEMONSTRATED FOR THE COURT EXACTLY FOUR QUARTERS 

   9   WORTH OF DATA.  DEAN SCHMALENSEE INTRODUCED A LOT MORE THAN 

  10   FOUR QUARTERS WORTH OF DATA.  ISN'T THAT CORRECT? 

  11   A.   YES.

  12   Q.   AND DID YOU PREPARE A SIMILAR GRAPH TO SHOW WHAT IT 

  13   WOULD LOOK LIKE OVER THE ENTIRE PERIOD? 

  14   A.   I DON'T THINK SO. 

  15             MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE 

  16   SHOWN DEFENDANT'S EXHIBIT 2489 WHICH, YOUR HONOR, IS THE

  17   CALCULATION THAT APPEARS ON GOVERNMENT'S EXHIBIT 1958 FOR 

  18   THE ENTIRE PERIOD AS TO WHICH DEAN SCHMALENSEE GATHERED 

  19   DATA. 

  20                                 (DEFENDANT'S EXHIBIT NO. 2489 

  21                                 WAS MARKED FOR

  22                                 IDENTIFICATION.) 

  23             MR. LACOVARA:  AND I CAN REPRESENT THAT IT USES 

  24   PRECISELY THE SAME METHODOLOGY AS THE ORIGINAL TABLE THAT 

  25   APPEARED IN DEAN SCHMALENSEE'S REPORT, BUT CONFIDENCE LIMITS 
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   1   HAVE BEEN CALCULATED.  THAT'S WHAT THE DOTTED LINES MEAN,

   2   YOUR HONOR. 

   3             (PAUSE.) 

   4             MR. BOIES:  YOUR HONOR, MAY I INQUIRE AS TO WHAT-- 

   5   AS TO WHAT DATA?  THE NUMBERS FOR THE FOURTH QUARTER OF '98 

   6   AND THE FIRST QUARTER OF '99 ARE BASED ON--I DON'T THINK

   7   WE'VE REFERRED TO THAT. 

   8             MR. LACOVARA:  WE HAVE NEW MDC DATA THAT WE HAVE 

   9   CONTINUE TO COLLECT, AND WE'LL MAKE THEM AVAILABLE TO THE 

  10   JUSTICE DEPARTMENT IF THEY WANT THEM. 

  11             YOUR HONOR, DEAN SCHMALENSEE INTENDS TO TESTIFY TO

  12   THESE DATA. 

  13             MR. LACOVARA:  WILL YOU ACCEPT IT SUBJECT TO A 

  14   MOTION TO STRIKE AFTER REVIEWING THE DATA? 

  15             MR. BOIES:  SURE. 

  16             MR. LACOVARA:  I'LL OFFER IT ON THAT BASIS, YOUR

  17   HONOR. 

  18             THE COURT:  DEFENDANT'S 2489 IS ADMITTED, SUBJECT 

  19   TO A MOTION TO STRIKE. 

  20                                 (DEFENDANT'S EXHIBIT NO. 2489 

  21                                 WAS ADMITTED IN EVIDENCE.)

  22   BY MR. LACOVARA: 

  23   Q.   NOW, I UNDERSTAND YOU HAVEN'T HAD A CHANCE TO REVIEW 

  24   THE METHODOLOGY HERE, DR. FISHER, BUT YOU UNDERSTAND AT 

  25   LEAST WHAT THIS PURPORTS TO REPRESENT, CORRECT? 
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   1   A.   YES.

   2   Q.   AND IT IS IDENTICAL TO THE ANALYSIS THAT YOU DID FOR 

   3   THOSE FOUR QUARTERS, CORRECT? 

   4   A.   YES. 

   5   Q.   DO YOU HAVE ANY BASIS TO DISAGREE THAT THESE ARE AN 

   6   ACCURATE REPRESENTATION OF THE MDC DATA?

   7   A.   NO, BUT HOW WOULD I KNOW? 

   8   Q.   WE'LL LOOK INTO THAT. 

   9             AND WE LOOKED TODAY EARLIER AT SOME NETSCAPE 

  10   REPRESENTATIONS THAT WERE MADE ABOUT THE LEVEL OF 

  11   DISTRIBUTION THEY WERE GETTING THROUGH THE OEM CHANNEL WITH,

  12   AS THEY SAID, MINIMAL PROMOTION. 

  13             WOULD THOSE DATA OR THOSE REPRESENTATIONS BE 

  14   CONSISTENT WITH THE NOTION THAT YOU HAVE A STEADILY RISING 

  15   STOCK OF NETSCAPE BROWSER USERS WHO SAY THEY OBTAINED THEIR 

  16   BROWSER WITH THEIR COMPUTER?

  17   A.   WELL, I'M HAVING A LITTLE TROUBLE BY LOOKING AT THE 

  18   GRAPH BECAUSE I THINK IT REMAINS A MISLEADING GRAPH.  ONE 

  19   HAS TO REMEMBER IN LOOKING AT THIS--I KNOW WE'VE BEEN 

  20   THROUGH THIS.  ONE HAS TO REMEMBER THAT THIS IS NOT THE 

  21   NUMBER OF PEOPLE WHO OBTAINED IT EACH PERIOD.  IT'S THE

  22   TOTAL NUMBER OF PEOPLE WHO SAY THEY OBTAINED IT EVER.  THAT 

  23   IS A NUMBER WHICH ONE, GENERALLY SPEAKING, EXPECTS TO RISE. 

  24             THIS IS NOT A STEADILY RISING GRAPH, BY THE WAY. 

  25   Q.   I UNDERSTAND THAT. 
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   1             SO THE QUESTION I ASKED YOU WAS SPECIFICALLY AS TO

   2   THE STOCK, THAT THE NUMBER OF PEOPLE WHO SAY AT ANY GIVEN 

   3   TIME THAT THEY HAVE RECEIVED THE NETSCAPE BROWSER THAT THEY 

   4   USED BY GETTING IT WITH THEIR COMPUTER, THAT THAT NUMBER HAS 

   5   RISEN OVER TIME.  THAT WA THE QUESTION I ASKED. 

   6   A.   AS A GENERAL PROPOSITION, I ASSUME THAT NUMBER HAS

   7   RISEN OVER TIME, ALTHOUGH THAT IS IN FACT NOT WHAT THIS 

   8   GRAPH SHOWS. 

   9   Q.   WELL, IT SHOWS IT HASN'T RISEN STEADILY OR CONSTANTLY. 

  10   A.   NO, AND ONE WOULD EXPECT IT TO, GIVEN THAT YOU'RE 

  11   INQUIRING ABOUT STOCK, UNLESS THERE'S SOMETHING PECULIAR

  12   GOING ON. 

  13   Q.   OKAY.  COULD ONE OF THE PECULIAR THINGS BE THAT IT'S 

  14   LOOKING AT QUARTERLY DATA? 

  15   A.   NO. 

  16   Q.   ALL RIGHT.  NOW, MR. BOISE ASKED YOU SOME QUESTIONS

  17   ABOUT TESTIMONY GIVEN-- 

  18   A.   EXCUSE ME, MR. LACOVARA.  YOU YOURSELF ARE BEING MISLED 

  19   BY THIS THING. 

  20             UPS AND DOWNS IF THEY'RE QUARTERLY DATA.  IF THERE 

  21   WERE FLOW DATA, YEAH, THAT WOULD MAKE SENSE, BUT FOR

  22   REPRESENTATIONS OF STOCK DATA, IT REALLY DOESN'T. 

  23   Q.   I ASSURE YOU, I'LL BE MUCH MORE CAREFUL WHEN I TALK TO 

  24   OUR ECONOMIST.  THANK YOU, DR. FISHER. 

  25             DO YOU RECALL BEING ASKED BY MR. BOIES EARLIER 
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   1   THIS WEEK ABOUT SOME TESTIMONY GIVEN BY MR. ALLCHIN OF

   2   MICROSOFT DURING THIS TRIAL? 

   3   A.   YES.  YOU'LL HAVE TO REMIND ME ABOUT WHAT, BUT I'M SURE 

   4   I WAS. 

   5   Q.   DO YOU RECALL BEING ASKED ABOUT A SERIES OF QUESTIONS 

   6   MR. BOIES HAD ASKED, THE GIST OF WHICH WAS WHETHER THE

   7   BENEFITS TO A USER OF GETTING WINDOWS 98 THAT CONTAINED 

   8   INTERNET EXPLORER 4 TECHNOLOGIES WAS IDENTICAL TO THE 

   9   BENEFITS THAT COULD BE OBTAINED FROM BUYING THE RETAIL 

  10   VERSION OF WINDOWS 95 AND THEN DOWNLOADING AND INSTALLING 

  11   IE4?

  12   A.   YES, I REMEMBER THAT. 

  13   Q.   AND MR. BOIES ASKED MR. ALLCHIN A SERIES OF QUESTIONS 

  14   TO WHICH THE ANSWER WAS YES, THE BENEFITS ARE THE SAME, 

  15   CORRECT? 

  16   A.   YES.

  17   Q.   AND THOSE WERE THE QUESTIONS THAT MR. BOIES ASKED YOU 

  18   ABOUT.  THAT'S WHAT HE REFERRED YOU TO? 

  19   A.   YES. 

  20   Q.   IS IT YOUR UNDERSTANDING THAT MR. ALLCHIN TESTIFIED 

  21   THAT THERE WERE NO BENEFITS OF GETTING WINDOWS 98 AS

  22   MICROSOFT HAS DESIGNED IT, THAT THERE WERE NO BENEFITS THAT 

  23   COULD ALSO NOT BE ACHIEVED FROM BUYING WINDOWS 95 AT RETAIL 

  24   AND THEN INSTALLING IE4? 

  25   A.   WELL, I'M NOT SURE.  LET ME EXPLAIN.  I KNOW--I MAY BE 

                                                                 39 

   1   THINKING OF THE WRONG THING.

   2             THERE ARE A COUPLE OF THINGS, BUT I HAD THOUGHT 

   3   THESE--WHAT I'M THINKING ABOUT IS ASSOCIATED WITH IE5, THAT 

   4   THERE ARE A COUPLE OF THINGS--I'VE PROBABLY FORGOTTEN 

   5   WHAT--THAT CAN'T BE DONE SEPARATELY, BUT I DON'T BELIEVE 

   6   THAT WHAT I'M THINKING OF WAS ABOUT WINDOWS 95 AND IE4.

   7   Q.   DID YOU READ MR. ALLCHIN'S TRIAL TESTIMONY? 

   8   A.   YES, I DID. 

   9   Q.   OKAY.  AND YOU RECALL THAT MR.-- 

  10             MR. LACOVARA:  WELL, LET ME PLACE BEFORE THE 

  11   WITNESS MR. ALLCHIN'S TESTIMONY FROM FEBRUARY 1ST, 1999.

  12   THAT WAS THE DATE OF THE CROSS-EXAMINATION THAT MR. BOIES 

  13   INQUIRED, AND HE SAID HE ASKED MR. ALLCHIN 19 DIFFERENT 

  14   QUESTIONS, I THINK WAS THE REPRESENTATION HE MADE. 

  15             I'D LIKE TO ASK ABOUT A TWENTIETH.  LOOK AT PAGE 

  16   53, LINE 18.  AFTER MR. ALLCHIN HAS DESCRIBED SOME OF THE

  17   BENEFITS OF INTEGRATION, MR. BOIES SAYS, "WHEN YOU SAY THE 

  18   INTEGRATION WAS VERY GOOD INTEGRATION, YOU'RE TALKING ABOUT 

  19   THE INTEGRATION THAT COMES EITHER FROM WINDOWS 98 OR FROM 

  20   WINDOWS 95 TO WHICH IE HAS BEEN ADDED, CORRECT?"  AND THAT'S 

  21   THE SUBJECT ABOUT WHICH MR. BOIES EXAMINED YOU.  RIGHT, DR.

  22   FISHER?  THE BENEFITS THAT COULD COME FROM EITHER ONE OF 

  23   THOSE TWO? 

  24   A.   YES, I THINK THAT'S RIGHT. 

  25   Q.   AND THE ANSWER IS:  "WELL, IN THE DEMONSTRATIONS THAT 
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   1   YOU'VE JUST DONE," REFERRING TO THE PRIOR CROSS-EXAMINATION

   2   ABOUT WHICH MR. BOIES ASKED YOU, "THE INTEGRATION POINT IS 

   3   PROVEN BOTH WAYS BECAUSE IT'S WINDOWS' TECHNOLOGY UNDERNEATH 

   4   BOTH OF THEM.  THERE ARE ADDITIONAL THINGS THAT EXIST IN 

   5   WINDOWS 98 THAT YOU DIDN'T DEMONSTRATE, WHERE WINDOWS 98, 

   6   OTHER PARTS OF THE WINDOWS OPERATING SYSTEM USED THE IE

   7   TECHNOLOGY WHICH WAS NOT POSSIBLE IN WINDOWS 95.  AN EXAMPLE 

   8   IS THE WINDOWS UPDATE OR THE WINDOWS HELP CAPABILITY, BUT 

   9   THOSE--ALMOST THE WAY TO THINK ABOUT IT IS IE IS NOT ON TOP 

  10   OF WINDOWS.  THERE IS THE USER INTERFACES, ALMOST, IF YOU 

  11   WILL, ON TOP OF IE BECAUSE THAT'S THE ONLY WAY THE WEB PAGE

  12   THAT YOU SAW THERE COULD HAVE--YOU KNOW COULD HAVE BEEN 

  13   SHOWN." 

  14             IS IT YOUR TESTIMONY THAT THERE ARE BENEFITS OF 

  15   THE DESIGN OF WINDOWS 98 WITH INTERNET EXPLORER THAT A USER 

  16   COULD NOT ACHIEVE IF THE USER WERE MERELY TO GET WINDOWS 95

  17   AND THEN INSTALL IE4 ON IT? 

  18   A.   TO THE EXTENT THAT THAT IS TRUE, IT HAS TO DO WITH THE 

  19   WAY IN WHICH MICROSOFT HAS DESIGNED ITS WEB SITE. 

  20   Q.   THAT IS NOT MY QUESTION, SIR.  MY QUESTION IS:  ARE 

  21   THERE SUCH BENEFITS?

  22   A.   I BELIEVE THOSE ARE THE TWO THINGS I WAS THINKING OF 

  23   BEFORE, YES. 

  24   Q.   SO, AS FAR AS YOU KNOW, THE ONLY BENEFITS OF THE DESIGN 

  25   OF WINDOWS 98 AS OPPOSED TO WINDOWS 95, PLUS IE4, ARE 
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   1   WINDOWS UPDATE AND WEB HELP?

   2   A.   THOSE ARE THE TWO I WAS THINKING OF.  I'M NOT AWARE OF 

   3   OTHERS. 

   4   Q.   WHAT DOES WINDOWS HELP HAVE TO DO WITH A WEB SITE? 

   5   A.   WINDOWS HELP IN WINDOWS 95 IS AN INTERNAL ITEM.  YOU 

   6   GET IT DIRECTLY.

   7             WINDOWS--IN WINDOWS 98, I ASSUME THAT THAT IS THE 

   8   SAME THING, ALTHOUGH I AM LESS FAMILIAR WITH WINDOWS 98, AND 

   9   THEN THAT WOULDN'T HAVE ANYTHING TO DO WITH THE WEB SITE. 

  10   Q.   YOU'RE LESS FAMILIAR WITH WINDOWS 98? 

  11   A.   THAN I AM WITH WINDOWS 95, YES.  I HAVE BOTH.  I HAVE

  12   LESS TIME SPENT WITH WINDOWS 98. 

  13   Q.   IN CONNECTION WITH COMING TO VIEWS ABOUT CONSUMER 

  14   BENEFIT, FOR EXAMPLE, DID YOU THINK IT WAS IMPORTANT TO 

  15   BECOME AS FAMILIAR WITH WINDOWS 98 AS YOU ARE ABOUT WINDOWS 

  16   95?

  17   A.   NOT AS A USER, I DIDN'T. 

  18   Q.   IF I WERE TO REPRESENT TO YOU THAT THE HELP SYSTEM IN 

  19   WINDOWS 98, THE INTERNAL HELP SYSTEM, NOT A WEB-BASED HELP 

  20   SYSTEM, IS ENTIRELY DIFFERENT FROM WINDOWS 95, WOULD THAT BE 

  21   NEWS TO YOU?

  22   A.   WELL, IT IS PLAINLY SOMEWHAT DIFFERENT.  I KNOW THAT 

  23   FROM TRYING TO USE IT. 

  24   Q.   EXPLAIN TO ME YOUR UNDERSTANDING OF HOW-- 

  25   A.   OH, HEAVENS.  I DON'T--I DON'T REMEMBER.  WHAT YOU GET 
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   1   WHEN YOU CLICK ON THE HELP SYSTEM IS SOMEWHAT DIFFERENT.

   2   IT'S NOT TOTALLY DIFFERENT. 

   3   Q.   CAN YOU NAME ANY OTHER BENEFITS OR ANY OTHER THINGS 

   4   THAT YOU DO--THAT THE USER, THE CONSUMER WOULD NOT GET IF 

   5   THE CONSUMER CHOSE TO TAKE WINDOWS 95, THE ORIGINAL RETAIL 

   6   VERSION, AND ADD IE4, THAT THE CONSUMER, THE USER GETS WHEN

   7   HE OR SHE ACQUIRES WINDOWS 98 AS MICROSOFT HAS DESIGNED IT? 

   8   A.   YES, BUT YOU UNDERSTAND THAT-- 

   9   Q.   CAN YOU JUST NAME THEM FOR ME, FIRST, AND THEN, IF YOU 

  10   NEED TO ADD AN EXPLANATION, DR. FISHER, YOU'RE ENTITLED TO 

  11   DO THAT.

  12   A.   YEAH, BUT THE QUESTION--I CAN'T, BUT THE QUESTION SEEMS 

  13   TO BE--MAYBE YOU DIDN'T ASK WHAT YOU INTENDED, BUT THE 

  14   QUESTION SEEMS TO ME TO BE MISLEADING BECAUSE THE QUESTION 

  15   WOULD INCLUDE IN THAT ANYTHING IN WHICH WINDOWS 98 IS 

  16   SUPERIOR TO WINDOWS 95, WHETHER IT HAS TO DO WITH IE OR NOT.

  17   Q.   NO, DR. FISHER, BECAUSE THERE ARE BENEFITS TO USERS 

  18   FROM THE INTEGRATED DESIGN OF WINDOWS 98 WITH IE4 AS OPPOSED 

  19   TO WINDOWS 95 PLUS. 

  20   A.   THAT MAY BE WHAT YOU MEANT, BUT THAT'S NOT WHAT YOU 

  21   ASKED.

  22   Q.   ANSWER THE NEXT QUESTION, IF YOU THINK THEY'RE NOT THE 

  23   SAME. 

  24   A.   I DO NOT KNOW OF ANYTHING ELSE, AND I CERTAINLY KNOW OF 

  25   NOTHING THAT COULD NOT EASILY HAVE BEEN PRODUCED WITH A 
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   1   SOMEWHAT DIFFERENT DESIGN.

   2   Q.   WHEN YOU SAY EASILY PRODUCED, YOU HAVE NO BASIS FOR 

   3   THAT STATEMENT, DO YOU, SIR?  BECAUSE YOU HAVE TOLD ME 

   4   REPEATEDLY YOU'RE NOT A SOFTWARE DESIGNER AND YOU'RE NOT A 

   5   SOFTWARE ENGINEER AND YOU HAVE NO KNOWLEDGE AS TO THE EASE 

   6   OF DEVELOPMENT OF SOFTWARE.  ISN'T THAT CORRECT?

   7   A.   WELL, YOU KNOW, I DIDN'T INVENT ARITHMETIC EITHER, BUT 

   8   I DO KNOW SOMETHING ABOUT IT. 

   9             I'M RELYING IN THIS MATTER ON THE TESTIMONY OF DR. 

  10   FELTEN. 

  11   Q.   SO, IF DR. FELTEN IS INCORRECT IN HIS--

  12   A.   AND THE OTHER SOFTWARE EXPERTS FOR THE GOVERNMENT. 

  13   Q.   THE OTHER SOFTWARE EXPERTS?  DO YOU MEAN DR. FARBER? 

  14   A.   YEAH. 

  15   Q.   OKAY.  SO YOUR KNOWLEDGE, YOUR OPINION IS ENTIRELY 

  16   DERIVATIVE OF THE EXPERTISE OF OTHERS ON THIS TOPIC?

  17   A.   ON THAT--I'M SORRY.  ON THAT PARTICULAR POINT, YES. 

  18   Q.   FINE.  NOW, ASSUMING THAT IT WERE THE CASE THAT A USER 

  19   COULD DERIVE EXACTLY THE SAME BENEFITS; THAT THE CONSUMER 

  20   GOT EXACTLY THE SAME THING IF HE OR SHE BOUGHT THE WINDOWS 

  21   95 AT RETAIL AND THEN DOWNLOADED IE-4, OR BOUGHT WINDOWS 98.

  22             DO YOU UNDERSTAND THAT, TWO POSSIBILITIES AND THE 

  23   BENEFITS ARE THE SAME? 

  24   A.   YES. 

  25   Q.   YOU UNDERSTAND THAT THE REASON THE USER GETS THE 
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   1   BENEFITS OF IN THE WINDOWS 95, PLUS IE-4 CASE IS THAT WHAT

   2   IS BEING ADDED TO WINDOWS 95 ACTUALLY REPLACES OPERATING 

   3   SYSTEM FILES? 

   4             IS THAT YOUR UNDERSTANDING? 

   5   A.   IT DEPENDS ON THE DEFINITION OF OPERATING SYSTEM FILES 

   6   AND HERE, I DON'T KNOW.  HERE, I'M NOT SUFFICIENT ENOUGH OF

   7   AN EXPERT TO DEBATE THAT QUESTION. 

   8   Q.   WELL, YOU BELIEVE THAT IE-4 IS A BROWSER, RIGHT? 

   9   A.   YES. 

  10   Q.   AND YOU BELIEVE THAT WINDOWS 95 IS AN OPERATING SYSTEM, 

  11   RIGHT?

  12   A.   YES. 

  13   Q.   AND YOU BELIEVE THAT WINDOWS 95, IF IT DOESN'T HAVE IE, 

  14   IS AN OPERATING SYSTEM WITHOUT A BROWSER, CORRECT? 

  15   A.   YES. 

  16   Q.   SO, WHAT'S IN IT IS AN OPERATING SYSTEM, CORRECT?

  17   A.   YES. 

  18   Q.   AND DO YOU UNDERSTAND THAT IF YOU TAKE WINDOWS 95 AND 

  19   THEN DOWNLOAD OR ADD IE-4 ONTO IT, THERE ARE FILES THAT IT'S 

  20   ACTUALLY CHANGING IN WHAT WAS WINDOWS 95?  IT'S REMOVING 

  21   FILES AND REPLACING THEM; DO YOU UNDERSTAND THAT?

  22   A.   YES.  I WOULD ASSUME THAT'S TRUE. 

  23   Q.   OKAY.  SO, IT'S CHANGING-- 

  24   A.   BUT--SINCE I'VE DONE THAT DOWNLOAD I'M QUITE SURE IT'S 

  25   TRUE. 
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   1   Q.   WITH THE RETAIL VERSION OF WINDOWS 95?

   2   A.   I'M SORRY? 

   3   Q.   WITH THE RETAIL VERSION OF WINDOWS 95? 

   4   A.   NO.  I HAD A VERSION OF WINDOWS 95 THAT CAME WITH ONE 

   5   OF MY COMPUTERS AND I, TO BE PRECISE AS TO WHAT I DID, I 

   6   BOUGHT A RETAIL VERSION OF QUICKEN.  IE-4 IS EMBEDDED IN

   7   QUICKEN AND IE-4 IS NOW LOADED ON MY MACHINE. 

   8   Q.   NOW, DR. FISHER, YOU ARE OF THE OPINION THAT 

   9   DOWNLOADING POSES PROBLEMS FOR CONSUMERS, CORRECT-- 

  10   A.   IT CAN. 

  11   Q.   --IF DOWNLOADS FAIL?  THAT IS YOUR OPINION?

  12   A.   YES. 

  13   Q.   AND THEY TAKE TIME, THAT'S YOUR OPINION? 

  14   A.   YES. 

  15   Q.   THEY ARE INCONVENIENT FOR SOME USERS? 

  16   A.   YES.

  17   Q.   AND YOU'RE ALSO OF THE OPINION THAT IN TERMS OF 

  18   DISTRIBUTION OF AT LEAST NETSCAPE TOSSING A CD-ROM IN THE 

  19   BOX IS LESS EFFICIENT AND LESS DESIRABLE THAN HAVING THE 

  20   SOFTWARE PRE-LOADED ON THE MACHINE, CORRECT? 

  21   A.   LESS DESIRABLE FOR WHOM?

  22   Q.   FOR THE USER. 

  23   A.   THE USER IS LESS LIKELY TO--I AM, IN EFFECT, YES, BUT I 

  24   WANT TO BE CLEAR WHAT WE'RE SAYING--THE USER IS MUCH MORE 

  25   LIKELY TO USE THE SOFTWARE THAT COMES PRE-LOADED ON THE 
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   1   MACHINE THAN ANY--THAN SOFTWARE WHICH HE HAS TO GO THROUGH

   2   SOME KIND OF LOADING PROCESS, PARTICULARLY IF THERE IS 

   3   SIMILAR SOFTWARE ALREADY ON THE MACHINE. 

   4   Q.   NOW, DR. FISHER, YOU BELIEVE THAT IT WAS PREDATORY FOR 

   5   MICROSOFT TO INCLUDE INTERNET EXPLORER WITH WINDOWS--I AM 

   6   USING YOUR DEFINITIONS HERE--INTERNET EXPLORER WITH WINDOWS

   7   FOR FREE, CORRECT? 

   8   A.   YES.  I BELIEVE THEY GAVE IT AWAY AT A NEGATIVE PRICE, 

   9   IN FACT. 

  10   Q.   OKAY.  AND YOU UNDERSTAND THAT MICROSOFT HAS ADDED LOTS 

  11   OF FEATURES AND FUNCTIONS TO THE OPERATING SYSTEM OVER TIME,

  12   CORRECT? 

  13   A.   YES. 

  14   Q.   ARE THERE ANY OTHER FEATURES OR FUNCTIONS THAT YOU 

  15   THINK IT WAS ALSO PREDATORY FOR MICROSOFT TO ADD TO THE 

  16   OPERATING SYSTEM FOR FREE OR AT A NEGATIVE PRICE?

  17   A.   I HAVEN'T STUDIED THAT QUESTION IN ANY DETAIL.  MY VIEW 

  18   AT THE MOMENT WOULD BE, NO. 

  19   Q.   OKAY.   AND CAN YOU TELL ME BASED ON THE STUDY THAT YOU 

  20   HAVE DONE--AND I ASSUME THAT YOU HAVE THOUGHT ABOUT THIS 

  21   QUESTION SOME--WHAT IS THE PRINCIPAL BY WHICH YOU CAN

  22   SEPARATE HOW THE INTEGRATION OF THIS DESIRABLE SET OF USER 

  23   FEATURES FOR FREE OR AT A NEGATIVE PRICE IS PREDATORY BUT 

  24   THE INTEGRATION OF OTHER FEATURES IS--IF YOU WILL ALLOW ME 

  25   TO SAY IT--BENEFICIAL TO CONSUMERS? 
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   1   A.   BECAUSE THE INTEGRATION OF THIS SET OF FEATURES AND THE

   2   GIVING IT AWAY AT A NEGATIVE PRICE APPEARS TO HAVE BEEN 

   3   PROFITABLE ONLY BECAUSE OF THE PROTECTION OF THE OPERATING 

   4   SYSTEM MONOPOLY.  I AM NOT MAKING THE STATEMENT THAT 

   5   INTEGRATION OF SOFTWARE IS ALWAYS PREDATORY OR EVEN THAT IT 

   6   IS USUALLY PREDATORY.  BUT WHERE IT IS USED TO MAINTAIN A

   7   MONOPOLY AND THAT IS THE REASON FOR WHICH IT IS DONE, THEN 

   8   IT IS. 

   9   Q.   AND THAT IS YOUR LIMITING PRINCIPLE? 

  10   A.   YES. 

  11        I SHOULD SAY OR ATTAIN A MONOPOLY BUT THAT'S--

  12   Q.   WERE CONSUMERS HARMED BY THE INTEGRATION OF IE-1 OR IE- 

  13   2? 

  14   A.   DIRECTLY? 

  15   Q.   YES. 

  16   A.   IE-1 AND IE-2 WERE NOT VERY EFFECTIVE.  AND IT'S HARD

  17   FOR ME TO SAY, THEREFORE, THAT THERE WAS MUCH OF AN EFFECT 

  18   OF LOADING THEM, INTEGRATING THEM AND, THEREFORE, IT'S HARD 

  19   FOR ME TO SAY THEY WERE HARMED. 

  20   Q.   SO, THE HARM TO COMPETITION CAME AND THE HARM TO 

  21   CONSUMERS, RATHER, CAME, AS YOU WERE DESCRIBING IT TO MR.

  22   BOIES THE OTHER DAY, ONLY WHEN MICROSOFT INTRODUCED IE-3 AND 

  23   IE-4, WHICH WERE POPULAR? 

  24   A.   WELL, I THINK THAT THE INTENDED GENERAL INTENT WAS THE 

  25   SAME.  THE QUESTION IS WHETHER OR NOT THERE WAS A SUFFICIENT 

                                                                 48 

   1   EFFECT ON CONSUMERS TO BOTHER ABOUT.  IE-1 AND IE-2, AS I

   2   SAID, WERE NOT SUCCESSFUL. 

   3   Q.   THAT IS NOT MY QUESTION, MR. FISHER. 

   4        MY QUESTION IS:  WERE CONSUMERS HARMED ONLY WHEN 

   5   MICROSOFT INTRODUCED IE-3 AND IE-4? 

   6   A.   REMIND ME OF THE DATES.

   7   Q.   OF WHEN IE-3 AND IE-4 WERE INTRODUCED? 

   8   A.   NO.  I KNOW ABOUT THAT.  WHEN WERE IE-1 AND IE-2 

   9   INTRODUCED? 

  10   Q.   WELL, IE-1 WAS INTRODUCED WITH WINDOWS 95 ON AUGUST 24, 

  11   1995.

  12   A.   OKAY. 

  13   Q.   AND IE-2 WAS INTRODUCED, I BELIEVE, ROUGH NUMBERS, 

  14   JANUARY OF 1996. 

  15   A.   I THINK THERE WE'RE TALKING ABOUT A PERIOD BEFORE 

  16   MICROSOFT HAD EFFECTIVELY BEGUN TO RESTRICT THE EXTENT TO

  17   WHICH CONSUMERS COULD, IN FACT--EFFECTIVELY RESTRICT THE 

  18   EXTENT TO WHICH CONSUMERS COULD, IN FACT, ACQUIRE NETSCAPE, 

  19   AND RESTRICT CONSUMER CHOICE.  SO, I DON'T THINK THERE WAS 

  20   MUCH CONSUMER HARM AS OF THAT STAGE. 

  21        THAT WAS A FAILED ATTEMPT.

  22   Q.   DID MICROSOFT HARM CONSUMERS WHEN IT COMBINED THE DOS 

  23   OPERATING SYSTEM AND WINDOWS TECHNOLOGY AND CREATED WINDOWS 

  24   95-- 

  25   A.   I DON'T THINK-- 
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   1   Q.   --AND INTEGRATED THEM INTO ONE PRODUCT?

   2   A.   SORRY.  I DON'T BELIEVE SO. 

   3   Q.   DID MICROSOFT HARM CONSUMERS EVEN THOUGH WHEN IT BEGAN 

   4   TO INCLUDE AND TO ENGINEER TOGETHER A GRAPHICAL USER 

   5   INTERFACE AND AN UNDERLYING OPERATING SYSTEM INTO ONE 

   6   OPERATING SYSTEM THAT THAT ESSENTIALLY PUT OTHER GRAPHICAL

   7   USER INTERFACE MANUFACTURERS OUT OF BUSINESS?  DID THAT HARM 

   8   CONSUMERS? 

   9   A.   AS I SAY, I HAVEN'T STUDIED THAT PARTICULAR QUESTION. 

  10   I WOULD SAY NOT. 

  11   Q.   WHEN MICROSOFT INCLUDED COMMUNICATIONS PROTOCOLS,

  12   TCFIP, TELNET, A SERIES OF OTHER PROTOCOLS FOR FREE IN THE 

  13   OPERATING SYSTEM, EVEN THOUGH THEY WERE IN NETSCAPE'S 

  14   BROWSER AND IN OTHER BROWSERS, DID THAT HARM CONSUMERS? 

  15             AND EVEN THOUGH THOSE PRODUCTS WERE SOLD 

  16   SEPARATELY, IN SOME CASES, FOR HUNDREDS OF DOLLARS?

  17   A.   BECAUSE I DON'T--AS I SAY, I ALSO HAVEN'T STUDIED THAT 

  18   RELATIVELY INTENSIVELY--BUT BECAUSE I DO NOT BELIEVE THAT 

  19   THAT HAD MUCH TO DO WITH WARDING OFF A THREAT TO THE 

  20   OPERATING SYSTEM'S MONOPOLY, I DON'T THINK IT DID. 

  21   Q.   IF MICROSOFT, DR. FISHER, HAD NOT ENGAGED IN THE

  22   CONDUCT THAT YOU DEEM PREDATORY, WOULD NETSCAPE HAVE A 

  23   PLATFORM TODAY? 

  24   A.   OBVIOUSLY, I CAN'T KNOW THAT. 

  25   Q.   WHAT IS YOUR JUDGMENT, SIR? 
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   1   A.   IT MIGHT.  MICROSOFT PLAINLY THOUGHT THAT IT MIGHT,

   2   THAT IT WOULD.  AND THEY MAY VERY WELL HAVE BEEN RIGHT.  BUT 

   3   I CAN'T TELL OVER WHAT IS NOW, YOU KNOW, SORT OF SEVERAL 

   4   YEARS, WHAT THE COURSE OF EVENTS WOULD REALLY HAVE BEEN. 

   5   Q.   WELL, YOU HAVE TESTIFIED THAT ONE OF THE SOURCES OF 

   6   EVIDENCE YOU RELY ON MOST HEAVILY IS CONTEMPORANEOUS

   7   DOCUMENTS.  PRESUMABLY YOU HAVE REVIEWED THE CONTEMPORANEOUS 

   8   NETSCAPE DOCUMENTS THAT TALK ABOUT WHAT THEIR BUSINESS PLANS 

   9   WERE IN 1995, IRRESPECTIVE OF WHAT MICROSOFT BELIEVED; HAVE 

  10   YOU DONE THAT EXERCISE? 

  11   A.   I HAVE LOOKED AT THOSE DOCUMENTS, YES.

  12   Q.   AND DO THEY SUPPORT THE NOTION THAT IN THE BUT-FOR 

  13   WORLD WHERE MICROSOFT HADN'T DONE ANYTHING ABOUT WHAT YOU 

  14   COMPLAINED, THAT NETSCAPE WOULD HAVE EVOLVED INTO A PLATFORM 

  15   IN THE WAY YOU HAVE USED PLATFORM IN YOUR TESTIMONY? 

  16   A.   WERE NOT UNAMBIGUOUS IN THAT RESPECT.  BUT SOME OF THEM

  17   SUGGEST THE ANSWER TO THAT IS, YES. 

  18   Q.   CAN YOU TELL ME WHICH ONES SUGGEST THAT THE-- 

  19   A.   OH, NO, I CAN'T-- 

  20   Q.   --NETSCAPE-- 

  21   A.   --AT THIS STAGE--

  22   Q.   CAN YOU DESCRIBE THEM IN GENERAL TERMS? 

  23   A.   MY RECOLLECTION IS THAT THERE ARE STATEMENTS, 

  24   CONTEMPORARY STATEMENTS, FOR MR. ANDRIESSEN, THAT TALK ABOUT 

  25   GROWING INTO A PLATFORM IN SOME FORM. 
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   1   Q.   AND THOSE ARE THE STATEMENTS THAT MR. BARKSDALE

   2   DISAVOWED AT TRIAL, ISN'T THAT RIGHT, SIR? 

   3   A.   I DON'T REMEMBER. 

   4   Q.   OKAY. 

   5             NOW, BARRING THE ACTIONS YOU DEEM PREDATORY, DO 

   6   YOU THINK MICROSOFT WOULD HAVE DEVELOPED BROWSING SOFTWARE

   7   AS A COMPLEMENT TO ITS OPERATING SYSTEM, USING YOUR TERMS? 

   8   A.   I WOULD THINK IT LIKELY, NOT INEVITABLE BUT LIKELY. 

   9   Q.   AND HOW MUCH WOULD IT HAVE INVESTED, RELATIVE TO WHAT 

  10   YOU BELIEVE IT ACTUALLY INVESTED, IN DEVELOPMENT AND 

  11   MARKETING THAT PRODUCT?

  12   A.   THAT I DON'T KNOW. 

  13   Q.   IF YOU WERE GOING TO DO AN ANALYSIS OF PREDATORY 

  14   CONDUCT, WOULDN'T YOU WANT TO KNOW THE DIFFERENCE BETWEEN 

  15   WHAT IT WOULD HAVE INVESTED ABSENT PREDATORY BEHAVIOR AND 

  16   WHAT IT ACTUALLY INVESTED?

  17   A.   NO. 

  18   Q.   OKAY. 

  19             HOW MUCH WOULD NETSCAPE HAVE CHARGED FOR ITS 

  20   BROWSING SOFTWARE ABSENT PREDATORY CONDUCT, AS YOU DEFINE 

  21   IT, BY MICROSOFT?

  22   A.   I DON'T KNOW THAT EITHER. 

  23   Q.   OKAY. 

  24             YOU UNDERSTAND THAT NETSCAPE WAS CHARGING $39 A 

  25   COPY AT RETAIL AND HAD RAISED THE PRICE STEADILY UNTIL 
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   1   MICROSOFT INTRODUCED IE-3?  THAT'S THE PRICING HISTORY OF

   2   NETSCAPE SOFTWARE. 

   3   A.   WELL, IT'S A LITTLE MORE COMPLICATED THAN THAT BECAUSE 

   4   NETSCAPE OFFERED IT, IT WAS SOMETIMES FREE AND SOMETIMES 

   5   NOT.  IF OFFERED A TRIAL VERSION AND THEN YOU WERE EXPECTED 

   6   TO PAY FOR IT.

   7   Q.   ALL RIGHT. 

   8             AND WHEN I, I ASKED YOU WHETHER MILLIONS OF COPIES 

   9   HAD BEEN DISTRIBUTED FREE IN THE FIRST PHASE, YOU TOLD ME, 

  10   NO, BECAUSE YOU COULD RELY ON PEOPLE TO PAY FOR IT, I THINK. 

  11             SO, THEY WERE CHARGING $39.  THAT WAS THE PRICE.

  12   A.   YES. 

  13   Q.   AND THEY WERE COLLECTING REVENUE FOR IT? 

  14   A.   YES.  NOT EVERYBODY WAS PAYING BUT A LOT OF PEOPLE 

  15   WERE. 

  16   Q.   AND THEY HAD RAISED THE PRICE SEVERAL TIMES UP UNTIL

  17   MICROSOFT INTRODUCED IE-3; ISN'T THAT RIGHT? 

  18   A.   I DON'T REMEMBER THAT BUT IT MAY VERY WELL BE TRUE. 

  19   Q.   IN FACT, NETSCAPE CONTINUED TO RAISE THE PRICE EVEN 

  20   AFTER IE-1 AND IE-2 HAD BEEN RELEASED; ISN'T THAT CORRECT? 

  21   A.   THAT'S THE SAME PROPOSITION.  I DON'T REMEMBER WHETHER

  22   THEY RAISED THE PRICE OR NOT. 

  23   Q.   HAVE YOU THOUGHT ABOUT WHAT NETSCAPE WOULD BE CHARGING 

  24   CONSUMERS FOR BROWSING SOFTWARE TODAY HAD MICROSOFT NOT 

  25   TAKEN ACTIONS THAT YOU SAY, HARM CONSUMERS? 
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   1   A.   YES.  MORE THAN ZERO.

   2   Q.   MORE THAN ZERO.  AND YOU CAN'T BE ANY MORE SPECIFIC 

   3   ABOUT IT THAN THAT? 

   4   A.   NO.  IT WOULD DEPEND ON WHAT MICROSOFT CHARGED.  IT 

   5   WOULD DEPEND ON WHAT COMPETITION ON THE MERITS BETWEEN THE 

   6   TWO BROWSERS PRODUCED.

   7   Q.   DO YOU BELIEVE NETSCAPE WOULD HAVE DISTRIBUTED MORE 

   8   THAN 160 MILLION BROWSERS IN 1998 HAD MICROSOFT NOT ENGAGED 

   9   IN THESE ACTIONS? 

  10   A.   AND GOT THEM PAID FOR? 

  11             MR. LACOVARA, 160 MILLION BROWSERS DISTRIBUTED IN

  12   1998 MEANS THAT EACH USER OF THE WEB GOT--AS YOU SAID THIS 

  13   MORNING--GOT 1.6 BROWSERS.  THOSE BROWSERS AREN'T BEING 

  14   USED.  NOBODY IS USING 1.6 NETSCAPE BROWSERS.   

  15   Q.   I USE TWO IE BROWSERS. 

  16   A.   I UNDERSTAND THAT.  BUT--

  17   Q.   LET'S--LET ME, IF I CAN INTERRUPT YOU.  LOTS OF PEOPLE 

  18   USE MORE THAN ONE BROWSER; ISN'T THAT RIGHT? 

  19   A.   YES.  LOTS OF PEOPLE DO USE MORE THAN ONE BROWSER BUT 

  20   IT BEGGERS BELIEF TO SUPPOSE THAT THOSE 160 MILLION BROWSERS 

  21   ALL WENT INTO USE.

  22   Q.   I DIDN'T ASK YOU WHETHER THEY WOULD BE USED, DR. 

  23   FISHER.  I ASKED YOU WHETHER THEY WOULD HAVE DISTRIBUTED 

  24   MORE COPIES.   

  25   A.   I DO NOT BELIEVE THAT THEY WOULD HAVE DISTRIBUTED MORE 
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   1   COPIES.  I ASSUME THEY WOULD HAVE DISTRIBUTED LESS OR THEY

   2   MIGHT HAVE DISTRIBUTED LESS. 

   3   Q.   NETSCAPE HAD, ACCORDING TO YOUR DATA, ROUGHLY 80 

   4   PERCENT OF THE BROWSER MARKET IN 1996; IS THAT CORRECT? 

   5             YOU HAVE KNOWLEDGE YOU SAY TELLS YOU. 

   6   A.   EIGHTY PERCENT?

   7   Q.   THE FIRST QUARTER OF 1996. 

   8   A.   I DON'T REMEMBER.  I MEAN IT'S A HIGH NUMBER, TO BE 

   9   SURE, I JUST DON'T REMEMBER HOW HIGH. 

  10   Q.   COULD WE SHOW THE WITNESS ONE OF THE UIUC CHARTS, 

  11   PLEASE?

  12             I THINK 1954 IS THE ONE. 

  13             (DOCUMENT HANDED TO THE WITNESS.) 

  14   BY MR. LACOVARA: 

  15   Q.   OKAY.  ROUGHLY, 80--75, 80 PERCENT? 

  16   A.   IN THE FIRST PLACE, THIS BEGINS AS OF JANUARY 1997 AND

  17   IT'S ROUGHLY 75 PERCENT. 

  18   Q.   SO, EVEN LATER, JANUARY 1997, THEY HAD ROUGHLY 75 

  19   PERCENT. 

  20   A.   OF USAGE. 

  21   Q.   OF USERS.

  22   A.   USAGE. 

  23   Q.   USAGE.  NOW, DO YOU BELIEVE THAT HAD MICROSOFT NOT 

  24   TAKEN ACTIONS YOU DEEM PREDATORY, NETSCAPE WOULD STILL HAVE 

  25   75 TO 80 PERCENT? 
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   1   A.   I DON'T KNOW HOW MUCH THEY WOULD HAVE.  THAT'S AN

   2   INTERESTING QUESTION.  WAY MORE THAN THEY HAVE NOW. 

   3             IT WOULD, AS I SAY, HAVE DEPENDED UPON WHAT 

   4   COMPETITION ON THE MERITS BETWEEN THE TWO BROWSERS RESULTED 

   5   IN.  WE WILL NEVER KNOW. 

   6   Q.   AND--

   7   A.   MICROSOFT KEPT THAT FROM HAPPENING. 

   8   Q.   DO YOU BELIEVE THAT IF NETSCAPE HAD CONTINUED TO HAVE 

   9   80 PERCENT OF THE BROWSER MARKET, THERE WOULD HAVE BEEN NEW 

  10   ENTRANTS INTO THE OPERATING SYSTEM MARKET OTHER THAN THE 

  11   ONES WHO HAVE ENTERED IN THE LAST TWO YEARS ALREADY?

  12   A.   I DON'T THINK THAT THIS IS REALLY HARD.  I DON'T THINK 

  13   THAT IN THE PAST TWO YEARS THAT WOULD NECESSARILY HAVE 

  14   HAPPENED.  I DO BELIEVE THAT THERE WAS A DISTINCT 

  15   POSSIBILITY THAT IT WOULD HAPPEN AND THAT CERTAINLY THE 

  16   PROBABILITY IT WOULD HAPPEN HENCE FORWARD WOULD BE

  17   SUBSTANTIALLY HIGHER THAN IT IS NOW. 

  18             MR. LACOVARA:  I NOTHING FURTHER FOR THE WITNESS, 

  19   YOUR HONOR. 

  20             THE COURT:  ALL RIGHT, LET'S TAKE A 10-MINUTE 

  21   RECESS.

  22             THE CLERK:  ALL RISE. 

  23             [RECESS.] 

  24         FRANKLIN M. FISHER, PH.D., GOVERNMENT'S WITNESS, 

  25                         PREVIOUSLY SWORN 
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   1             THE COURT:  MR. BOIES?

   2             MR. BOIES:  THANK YOU, YOUR HONOR. 

   3                       REDIRECT EXAMINATION 

   4   BY MR. BOIES: 

   5   Q.   PROFESSOR FISHER, I'D LIKE TO BEGIN BY JUST FOLLOWING 

   6   UP QUICKLY ON A COUPLE OF POINTS THAT MR. LACOVARA WAS

   7   TALKING TO YOU ABOUT BEFORE HE COMPLETED. 

   8             HE HAD ASKED YOU A NUMBER OF QUESTIONS ABOUT 

   9   WHETHER THERE WAS CONSUMER HARM OR HARM TO CONSUMERS WITH 

  10   RESPECT TO A VARIETY OF MICROSOFT'S ACTIONS OTHER THAN THE 

  11   ACTIONS THAT ARE AT ISSUE IN THIS CASE.

  12             CAN YOU EXPLAIN WHY YOU CONCLUDE THAT THERE IS 

  13   CONSUMER HARM WITH RESPECT TO THE ISSUES THAT ARE PRESENT IN 

  14   THIS CASE COMPARED TO THE OTHER ISSUES THAT HE IDENTIFIED 

  15   FOR YOU? 

  16   A.   CERTAINLY.  THE ISSUES INVOLVED IN THIS CASE ARE ISSUES

  17   INVOLVING THE DESTRUCTION OR THE ATTEMPTED DESTRUCTION OF 

  18   COMPETITION AND THE MAINTENANCE OF THE OPERATING SYSTEM 

  19   MONOPOLY. 

  20             CONSUMERS ARE HARMED BY THE DESTRUCTION OF 

  21   COMPETITION.  THEY'RE HARMED BY THE MAINTENANCE OF A

  22   MONOPOLY.  THEY'RE NOT HARMED BY ACTS THAT ARE SIMPLY 

  23   COMPETITIVE IN THE SENSE OF BEING PROFIT-MAXIMIZING IN THEIR 

  24   OWN RIGHT. 

  25   Q.   AND WITH RESPECT TO THE ACTS THAT MR. LACOVARA WENT 
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   1   OVER WITH YOU, OTHER THAN THE ONES INVOLVED IN THIS CASE,

   2   ALTHOUGH YOU SAID YOU HADN'T STUDIED THOSE, DO YOU HAVE ANY 

   3   REASON TO BELIEVE THAT THOSE WERE NOT PROFIT-MAXIMIZING IN 

   4   THEIR OWN RIGHT? 

   5   A.   NO, I DON'T. 

   6   Q.   MR. LACOVARA ALSO SHOWED YOU--

   7             MR. BOIES:  AND MAYBE WE COULD PUT UP ON THE 

   8   SCREEN PAGE 54 FROM MR. ALLCHIN'S TESTIMONY ON FEBRUARY 1, 

   9   1999, LINES 4 AND 5. 

  10             BY MR. BOIES: 

  11   Q.   HE ASKED YOU ABOUT THE WINDOWS UPDATE FEATURE AND THE

  12   WINDOWS HELP CAPABILITY.  DO YOU RECALL THAT? 

  13   A.   YES. 

  14   Q.   AND HE ASKED YOU WHETHER YOU COULD GET THAT BY 

  15   COMBINING THE RETAIL VERSION OF WINDOWS 95 WITH IE4.  DO YOU 

  16   RECALL THAT?

  17   A.   YES. 

  18   Q.   AND I THINK ONE OF THE THINGS YOU SAID WAS IF YOU 

  19   COULDN'T, THAT WAS BECAUSE OF THE WAY THAT MICROSOFT HAD 

  20   PACKAGED THOSE FUNCTIONS. 

  21   A.   YES.

  22   Q.   AND HE ASKED YOU WHETHER YOU HAD ANY SUPPORT FOR THE 

  23   FACT THAT IT WOULD BE EASY FOR MICROSOFT TO HAVE PACKAGED IT 

  24   DIFFERENTLY, AND YOU CITED PROFESSOR FELTEN AND SOME OTHER 

  25   WITNESSES. 
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   1             I'D ALSO LIKE TO DIRECT YOUR ATTENTION TO SOME OF

   2   MR. ALLCHIN'S TESTIMONY AND SEE WHETHER THAT IS RELEVANT TO 

   3   YOUR ANALYSIS. 

   4             IN THAT CONNECTION, I'D LIKE YOU TO LOOK AT, 

   5   FIRST, PAGE 35 OF THE SAME DAY'S TESTIMONY, LINES 10 THROUGH 

   6   14.

   7             QUESTION:  "AND IT WAS ENTIRELY PRACTICAL FOR 

   8   YOU," MEANING MICROSOFT, "TO DELIVER THESE TWO PIECES OF 

   9   FUNCTIONALITY, IF THAT'S WHAT YOU WANT TO CALL THEM, 

  10   SEPARATELY, CORRECT, SIR?" 

  11             ANSWER:  "YES.  THAT'S THE WAY WE DO DEVELOPMENT.

  12   WE DEVELOP LOTS OF DIFFERENT PIECES CONCURRENTLY, 

  13   SEPARATELY." 

  14             MR. LACOVARA:  YOUR HONOR, I WOULD ASK THAT THE 

  15   WITNESS UNDER RULE 106 BE READ THE PRIOR QUESTION AND 

  16   ANSWER, SO THE FUNCTIONALITY BEING DISCUSSED IS CLEAR IN THE

  17   RECORD. 

  18             MR. BOIES:  CERTAINLY. 

  19   BY MR. BOIES: 

  20   Q.   IN FACT, IF WE GO BACK, PERHAPS TO THE TOP OF PAGE 34, 

  21   THE COURT ASKS THE QUESTION:  "WHAT I'M TRYING TO FIGURE OUT

  22   IS WHAT WILL WINDOWS 95, WITHOUT THE IE4 ON TOP, DO?  YOU 

  23   SAID YOU REPLACED OR YOU WERE INSERTING, IF YOU WILL, A HUGE 

  24   CHUNK OF CORE FILES WHEN YOU ADD IE4, AND IF YOU DON'T DO 

  25   THAT, WHAT WILL THE OPERATING SYSTEM DO?" 
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   1             THE WITNESS, "YOU SAW ANOTHER PART OF THE

   2   DEMONSTRATION, THAT WHAT WOULD HAVE BEEN LIKE, IT WAS PURE 

   3   WINDOWS 95 GOLD, MEANING THERE WAS NO IE TECHNOLOGY IN THAT 

   4   PACKAGE.  SO THE DEMONSTRATION LATER THAT YOU SAW EARLIER 

   5   THIS MORNING, WHICH WAS SHOWING NAVIGATOR ON TOP OF WINDOWS 

   6   95, WAS TRYING TO DEMONSTRATE THAT WITHOUT REPLACING THOSE

   7   CORE FILES, YOU COULDN'T GET CERTAIN IMPROVEMENTS, EVEN IF 

   8   YOU LOADED A SEPARATE BROWSER." 

   9             THE COURT, "BUT YOU COULD STILL GET TO THE 

  10   INTERNET, AS I RECALL." 

  11             THE WITNESS, "YES.  YOU CAN GET TO THE INTERNET BY

  12   OTHER FILES." 

  13             THE COURT, "ALL RIGHT.  IT WAS JUST A QUESTION 

  14   THAT I FELT I HAD TO ASK AT THIS POINT.  I DIDN'T MEAN TO 

  15   INTERRUPT." 

  16             QUESTION:  "AND YOU COULD GET TO THE INTERNET WITH

  17   WINDOWS 95 IF SOMEBODY LOADED ON NAVIGATOR, CORRECT, SIR?" 

  18             ANSWER:  "YES, BUT THINGS YOU DIDN'T GET WERE 

  19   THINGS LIKE THE ABILITY TO HAVE AN INTERNET SHORTCUT AND BE 

  20   ABLE TO CLICK ON THE DESKTOP.  THOSE THINGS REQUIRED 

  21   SOFTWARE THAT WAS NOT SHIPPED IN WINDOWS 95 IN THE RETAIL

  22   FIRST VERSION.  SO IT REQUIRED US TO ADD, CHANGE CERTAIN 

  23   FUNCTIONALITY IN ORDER TO HAVE THAT LEVEL OF FUNCTIONALITY 

  24   IN THE SYSTEM." 

  25             QUESTION:  "AND IT WAS ENTIRELY PRACTICAL FOR YOU 
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   1   TO DELIVER THESE TWO PIECES OF FUNCTIONALITY, IF THAT'S WHAT

   2   YOU WANT TO CALL THEM, SEPARATELY, CORRECT, SIR?" 

   3             ANSWER:  "YES.  THAT'S THE WAY WE DO DEVELOP 

   4   DEVELOPMENT.  WE DEVELOP LOTS OF DIFFERENT PIECES 

   5   CONCURRENTLY, SEPARATELY." 

   6             AND THEN GOING ON TO PAGE 39, BEGINNING AT LINE

   7   4--LET'S GO BACK TO THE QUESTION ON LINE 23 OF PAGE 38, 

   8   WHICH FOLLOWS THE PLAYING OF THE MICROSOFT DEMONSTRATION 

   9   TAPE. 

  10             QUESTION:  "AND AGAIN, ALL OF THAT COULD BE DONE 

  11   IN EXACTLY THE SAME WAY BY A USER WHO WAS USING A RETAIL

  12   VERSION OF WINDOWS 95 AND A RETAIL VERSION OF IE4 AS OPPOSED 

  13   TO WINDOWS 98, CORRECT?" 

  14             ANSWER:  "YES.  FOR EXACTLY THE SAME REASONS 

  15   BECAUSE IT REPLACES THE CORE OPERATING SYSTEM FILES." 

  16             QUESTION:  "AND WHEN YOU SAY IE REPLACES THE CORE

  17   OPERATING SYSTEM FILE, YOU ARE HERE REFERRING TO WHAT 

  18   HAPPENS WHEN YOU LOAD A RETAIL VERSION OF IE4 PURCHASED 

  19   SEPARATELY ONTO THE WINDOWS 95, CORRECT?" 

  20             ANSWER:  "IT DOESN'T MATTER HOW IT WAS PURCHASED. 

  21   IT'S JUST CODE.  SO IT DOESN'T MATTER.  IF YOU LOAD IE ON A

  22   SYSTEM, IT REPLACES THE WHOLE SERIES OF FILES.  IT'S PART OF 

  23   WINDOWS." 

  24             QUESTION:  "AND IT BECOMES, AS YOU PUT IT, PART OF 

  25   WINDOWS AS SOON AS IT'S LOADED, RIGHT, SIR?" 
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   1             ANSWER:  "NO, SIR.  THEY STARTED WITH CODE FROM

   2   WINDOWS AND MADE MODIFICATIONS OF THAT CODE, AND IT'S JUST A 

   3   DISTRIBUTION VEHICLE FOR THEM TO PUT IT ON, YOU KNOW, 

   4   WHETHER IT'S ON THE WEB OR IN RETAIL OR WHICHEVER." 

   5             QUESTION:  "EXACTLY.  IT'S JUST A DISTRIBUTION 

   6   VEHICLE, CORRECT, SIR?"

   7             ANSWER:  "IT'S THE SAME CODE OUT OF WINDOWS." 

   8             QUESTION:  "IT'S THE SAME CODE, AND ALL WE'RE 

   9   TALKING ABOUT ARE DIFFERENT DISTRIBUTION VEHICLES, IN YOUR 

  10   WORDS, CORRECT, SIR?" 

  11             "YES.  THAT'S WHAT I SAID.  YES."

  12             WHAT SIGNIFICANCE, IF ANY, DOES THAT HAVE TO YOUR 

  13   ANALYSIS, SIR? 

  14   A.   WELL, ACTUALLY, WE LOOKED AT THIS ALSO ON MONDAY, AND I 

  15   JUST FORGOT ABOUT IT. 

  16             WHAT IT SAYS IS THAT THE QUESTION OF WHETHER YOU

  17   GET ANYTHING DIFFERENT FROM IE4 AND WINDOWS 95 AS OPPOSED TO 

  18   WINDOWS 98 AND IE4, THAT TO THE EXTENT THAT YOU DON'T--AND 

  19   BY THE WAY, IT'S NOT CLEAR TO ME THAT YOU DON'T--THAT'S A 

  20   MATTER OF THE CHOICE THAT MICROSOFT MAKES AS TO HOW TO 

  21   DELIVER THE SOFTWARE INTO THE MACHINE.

  22   Q.   AND TO JUST FOCUS ON WINDOWS UPDATE OR THE WINDOWS HELP 

  23   CAPABILITY, ARE YOU AWARE OF ANY FACTS THAT WOULD INDICATE 

  24   THAT MICROSOFT CAN PERFECTLY, EFFICIENTLY DELIVER THOSE TWO 

  25   FUNCTIONS SEPARATE FROM WINDOWS 98? 
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   1   A.   WELL, MY UNDERSTANDING--IT'S LATE IN THE DAY, AND I MAY

   2   BE CONFUSED.  IT'S MY UNDERSTANDING THAT AS I BEGAN TO TELL 

   3   MR. LACOVARA THAT THOSE TWO FUNCTIONS YOU GET WITH IE5 AS 

   4   OPPOSED TO IE4, AND IE5 IS IN FACT DELIVERABLE SEPARATELY. 

   5                                 (GOVERNMENT'S EXHIBIT NOS. 

   6                                 2100 AND 2101 WERE MARKED FOR

   7                                 IDENTIFICATION.) 

   8   BY MR. BOIES: 

   9   Q.   LET ME ASK YOU TO TURN NEXT TO TWO EXHIBITS THAT HAVE 

  10   BEEN MARKED AS GOVERNMENT EXHIBIT 2100 AND GOVERNMENT 

  11   EXHIBIT 2101.

  12             MR. LACOVARA:  ARE YOU OFFERING THESE EXHIBITS? 

  13             MR. BOIES:  I WILL.  I WAS PLANNING TO LAY A 

  14   LITTLE BIT MORE FOUNDATION WITH THE WITNESS, BUT I WILL 

  15   OFFER THEM NOW IF YOU HAVE NO OBJECTION. 

  16             MR. LACOVARA:  YOUR HONOR, I OBJECT TO THOSE

  17   DOCUMENTS.  THEY ARE SUMMARIES, APPARENTLY, OF THE WITNESS' 

  18   TESTIMONY.  I CANNOT SEE HOW THEY CAN BE CONSTRUED AS 

  19   EVIDENCE.  THEY'RE NOT DEMONSTRATIVE EXHIBITS.  WE DON'T 

  20   HAVE A JURY PRESENT, AND THIS IS SUMMATION. 

  21             THE COURT:  IF HE WROTE THEM ON THE BOARD, THEY

  22   WOULD BE ADMISSIBLE, WOULDN'T THEY? 

  23             MR. LACOVARA:  PARDON? 

  24             THE COURT:  IF HE WROTE THEM ON THE BLACKBOARD OR 

  25   ON THE EASEL, THEY WOULD BE ADMISSIBLE, WOULDN'T THEY?  AND 
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   1   HE'S GOING TO VOUCH FOR THEM, I IMAGINE, AND--

   2             MR. LACOVARA:  IF THEY'RE BEING ADMITTED ONLY AS A 

   3   SUMMARY OF HIS ORAL TESTIMONY, THEN I HAVE NO OBJECTION. 

   4             THE COURT:  WELL, I ASSUME THAT'S WHAT THEY'RE 

   5   COMING IN AS. 

   6             MR. BOIES:  YES, YOUR HONOR.

   7             THE COURT:  ALL RIGHT. 

   8             AND DO YOU VOUCH FOR THEM, OR HAVE YOU SEEN THEM? 

   9             THE WITNESS:  YES, YOUR HONOR.  I'VE SEEN THEM. 

  10   ACTUALLY, I LISTED THE SEVEN POINTS ON 2100, I BELIEVE, ON 

  11   TUESDAY, SEPARATELY IN MY TESTIMONY, AND YES, I DO VOUCH FOR

  12   THEM. 

  13             THE COURT:  ALL RIGHT.  GOVERNMENT'S 2100 AND 2101 

  14   ARE ADMITTED.  THE OBJECTION IS OVERRULED. 

  15                                 (GOVERNMENT'S EXHIBIT NOS. 

  16                                 2100 AND 2101 WERE ADMITTED IN

  17                                 EVIDENCE.) 

  18   BY MR. BOIES: 

  19   Q.   PROFESSOR FISHER, COULD YOU IDENTIFY WHY YOU THOUGHT IT 

  20   WAS USEFUL TO PREPARE THESE EXHIBITS? 

  21   A.   WELL, YES.  I THINK IT'S IMPORTANT TO FOCUS ON WHAT THE

  22   CASE IS ABOUT AND ON WHAT THE IMPORTANT ISSUES ARE ABOUT. 

  23             MR. LACOVARA ASKED ME A LOT OF QUESTIONS ABOUT 

  24   THINGS THAT, HOWEVER INTERESTING, I REGARD AS BASICALLY 

  25   IRRELEVANT TO THE ISSUES AND THE ECONOMICS OF THIS CASE, AND 
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   1   I THOUGHT IT WAS A GOOD IDEA TO HAVE A SUMMARY OF THE THINGS

   2   THAT I DO THINK ARE RELEVANT. 

   3   Q.   IN THAT CONNECTION, LET ME DIRECT YOUR ATTENTION TO A 

   4   SUBJECT THAT MR. LACOVARA DISCUSSED WITH YOU IN SOME DETAIL, 

   5   WHICH WAS THAT OF THE SO-CALLED INFORMATION APPLIANCES.  DO 

   6   YOU RECALL THAT?

   7   A.   I DO. 

   8   Q.   AND IN THAT CONNECTION, I WOULD LIKE YOU TO LOOK AT 

   9   DEFENDANT'S EXHIBIT 2423 WHICH MR. LACOVARA USED WITH YOU. 

  10             AND AS I UNDERSTOOD MR. LACOVARA'S POINT, IT WAS 

  11   THAT THE PROJECTED DEVELOPMENT AND EXPANSION OF THESE

  12   INFORMATION APPLIANCES MIGHT IN SOME WAY AT SOME POINT IN 

  13   TIME AFFECT MICROSOFT'S MONOPOLY POWER OVER THE PERSONAL 

  14   COMPUTER OPERATING SYSTEM. 

  15             AND IN THAT CONNECTION, HE ASKED YOU TO LOOK AT, 

  16   AND MAYBE WE CAN PUT UP ON THE BOARD, A CHART THAT WAS ON

  17   PAGE 35 OF THIS EXHIBIT.  IN THAT CONNECTION, THE LINE THAT 

  18   HAS THE CIRCLES ON IT REPRESENTS INFORMATION APPLIANCES AND 

  19   THE LINE WITH THE SQUARES REPRESENTS DESKTOP PC'S.  DO YOU 

  20   SEE THAT? 

  21   A.   I DO.

  22   Q.   AND THIS CHART SHOWS THAT SOMEWHERE IN THE YEAR 2000 OR 

  23   2001, INFORMATION APPLIANCES OVERTAKE DESKTOP PC'S.  DO YOU 

  24   SEE THAT? 

  25   A.   I DO. 
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   1   Q.   NOW, FIRST, FROM AN ECONOMIC STANDPOINT, WHETHER OR NOT

   2   THIS IS ACCURATE FACTUALLY, DOES THIS HAVE ANYTHING TO DO 

   3   WITH THE ISSUE AS TO WHETHER MICROSOFT HAS MONOPOLY POWER 

   4   OVER PC OPERATING SYSTEMS TODAY OR INDEED WHETHER IT WILL 

   5   HAVE MONOPOLY POWER OVER PC OPERATING SYSTEMS IN THE YEAR 

   6   2000 OR 2001?

   7   A.   IT DOES NOT.  IT'S BASICALLY TOTALLY IRRELEVANT. 

   8   Q.   AND WHY IS THAT, SIR? 

   9   A.   MICROSOFT HAS MONOPOLY POWER OVER OPERATING SYSTEMS FOR 

  10   PC'S.  THE QUESTION OF THE INFLUENCE OF OTHER DEVICES, IN 

  11   THIS CASE INFORMATION APPLIANCE DEVICES, WOULD ONLY BECOME

  12   RELEVANT TO MICROSOFT'S MONOPOLY POWER OVER PC OPERATING 

  13   SYSTEMS IF IT DID ONE OF TWO THINGS, AND I DON'T THINK 

  14   EITHER ONE IS GOING TO HAPPEN. 

  15             ONE IS THAT INFORMATION APPLIANCE UNIT SHIPMENTS 

  16   WOULD BECOME SO BIG AND SO WIDESPREAD THAT PEOPLE

  17   WOULD--THAT IT WOULD DRIVE, AS IT WERE, PC'S OUT.  I SAID 

  18   SOMETHING THE OTHER DAY ABOUT THE MONOPOLY OVER HORSE AND 

  19   BUGGIES.  THIS CHART DOESN'T SHOW THAT.  THIS CHART SHOWS PC 

  20   SHIPMENTS GROWING AND CONTINUING TO GROW, AND IT MATCHES THE 

  21   OBVIOUSLY SENSIBLE PROPOSITION THAT PC'S ARE GOING TO

  22   CONTINUE TO BE IMPORTANT AND INDEED VERY IMPORTANT. 

  23             THE FACT THAT OTHER DEVICES ARE GOING TO BE 

  24   IMPORTANT, TOO, IS INTERESTING, BUT WE'RE NOT TALKING HERE, 

  25   BY THE WAY, ABOUT A MONOPOLY OF PC'S THEMSELVES.  WE'RE 
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   1   TALKING ABOUT A MONOPOLY OF OPERATING SYSTEMS FOR PC'S, AND

   2   TO BELIEVE THAT THIS HAS SOMETHING TO DO WITH ERODING 

   3   MICROSOFT'S MONOPOLY POWER IN OPERATING SYSTEMS, YOU WOULD 

   4   HAVE TO BELIEVE THAT SMALL CHANGES IN THE PRICE OF THE 

   5   OPERATING SYSTEM FOR PC'S WOULD CAUSE PEOPLE NO LONGER TO 

   6   BUY PC'S, BUT TO SHIP TO THESE OTHER DEVICES.

   7             THAT'S NOT WHAT THIS SUGGESTS, AND I DO NOT 

   8   BELIEVE THAT TO BE TRUE.  NOR DO I BELIEVE THAT--AND THIS 

   9   CHART DOESN'T SUGGEST IT--THAT THE INFORMATION APPLIANCES 

  10   ARE GOING TO ERODE THE--MICROSOFT'S MONOPOLY POWER OVER 

  11   OPERATING SYSTEMS FOR PC'S IN A DIFFERENT WAY, BY ERODING

  12   THE APPLICATION BARRIERS ENTRY, BY PRESENTING AN ALTERNATIVE 

  13   PLATFORM, AND IT DOESN'T SEEM TO ME TO HAVE ANYTHING TO DO 

  14   WITH THAT. 

  15             THE COURT:  DO YOU KNOW ANYTHING ABOUT THIS 

  16   ORGANIZATION THAT PRODUCED DEFENDANT'S 2423?

  17             THE WITNESS:  I DO, YOUR HONOR. 

  18             THE COURT:  WELL, WHAT CAN YOU TELL US ABOUT IT? 

  19             I'M INTRIGUED BY THE CHART SUCH AS THE ONE ON PAGE 

  20   26 THAT PREDICTS THAT BY THE YEAR 2002, THERE ARE GOING TO 

  21   BE MORE INTERNET GAMING DEVICES OUT THERE THAN NET TV'S OR

  22   INTERNET SMART HAND-HELD DEVICES OR ANYTHING ELSE.  I'M JUST 

  23   WONDERING HOW ANY ORGANIZATION WOULD BE ABLE TO MAKE A 

  24   PREDICTION LIKE THAT WITH A STRAIGHT FACE.  WHAT IS THE 

  25   ORGANIZATION? 
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   1             THE WITNESS:  YOUR HONOR, I WANT TO BE FAIR TO THE

   2   ORGANIZATION, IDC.  SO I SHOULD TELL YOU THAT WHILE I DO 

   3   KNOW QUITE A BIT ABOUT IT, MUCH OF WHAT I KNOW AND MUCH--THE 

   4   HARSH WORDS WHICH I WOULD HAVE TO SAY ABOUT IT GO BACK 30 

   5   YEARS. 

   6             IDC IS AND HAS BEEN FOR A VERY LONG TIME A

   7   COLLECTOR OF DATA ON COMPUTERS, DATA PROCESSING, AND SO 

   8   FORTH.  IT'S NOT SIMPLE TO COLLECT DATA ON THOSE THINGS 

   9   BECAUSE YOU'RE COLLECTING DATA ON LOTS OF DIFFERENT ITEMS. 

  10             WHEN I KNEW A GREAT DEAL ABOUT IDC, 30 YEARS AGO, 

  11   I THOUGHT THEIR METHODS WERE QUITE UNRELIABLE.  I HAVE NO

  12   REASON TO BELIEVE THAT THEIR METHODS ARE STILL UNRELIABLE, 

  13   BUT I DON'T KNOW AS MUCH ABOUT IT NOW AS I DID THEN. 

  14             THE COURT:  WELL, IS IT A COMMERCIAL ORGANIZATION? 

  15             THE WITNESS:  IT IS A COMMERCIAL ORGANIZATION.  IT 

  16   IS A WELL--

  17             THE COURT:  DO YOU SUBSCRIBE TO THEIR SERVICE? 

  18             THE WITNESS:  I DON'T, NO, BUT--I'M SORRY.  I 

  19   DON'T, COMMA.  NO, I DO NOT SUBSCRIBE, BUT IT IS A 

  20   WELL-RECOGNIZED DATA SOURCE IN THE BUSINESS. 

  21             HOW THEY MAKE THESE PARTICULAR PROGNOSTICATIONS, I

  22   DO NOT KNOW. 

  23             THE COURT:  ALL RIGHT.  THANK YOU. 

  24   BY MR. BOIES: 

  25   Q.   LET ME DIRECT YOUR ATTENTION TO THE PROGNOSTICATIONS 
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   1   THEMSELVES.

   2             FIRST, THIS CHART THAT MR. LACOVARA USED WITH YOU 

   3   REFERS TO UNIT SHIPMENTS; IS THAT CORRECT? 

   4   A.   YES. 

   5   Q.   AND IT REFERS ONLY TO CONSUMER-USED DESKTOP PC'S, 

   6   CORRECT, SIR?

   7   A.   THAT IS TRUE. 

   8   Q.   NOW, IF WE GO TO THE NEXT PAGE OF THIS EXHIBIT, WE SEE 

   9   A CHART--NO, I WANT TO HAVE THE WHOLE PAGE BECAUSE THERE IS 

  10   SOME TEXT THERE I WANT TO FOCUS ON. 

  11             IF WE GO TO THIS SECOND PAGE, AGAIN, THE PC LINE

  12   IS THE ONE WITH THE SQUARES.  THE INFORMATION APPLIANCES 

  13   LINE IS THE ONE WITH THE CIRCLES, BUT HERE, BECAUSE YOU'RE 

  14   TALKING ABOUT ALL PC, NOT JUST CONSUMERS, THE PC LINE IS 

  15   VERY MUCH HIGHER AND IS NEVER CROSSED BY THE INFORMATION 

  16   APPLIANCES LINE, CORRECT, SIR?

  17   A.   YES. 

  18   Q.   AND IF YOU LOOK UP AT THE TEXT RIGHT ABOVE IT, IT SAYS, 

  19   "WHEN VIEWED IN ITS ALL-ENCOMPASSING SCALE, WITH ALL FORM 

  20   FACTORS AND ALL CUSTOMER SEGMENTS, PC'S FAR OUT-SHIP 

  21   INFORMATION APPLIANCES ON A UNIT BASIS.  SEE FIGURE 8,"

  22   WHICH IS THE FIGURE WE'RE JUST LOOKING AT, "AND DWARF THE 

  23   MARKET ON A VALUE BASIS.  SEE FIGURE 9." 

  24             NOW LET'S TURN TO THE NEXT PAGE WHICH IS FIGURE 9, 

  25   WHICH MR. LACOVARA DID NOT SHOW YOU. 
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   1             AND AGAIN, HERE, THE LINE WITH THE CIRCLES IS THE

   2   LINE FOR INFORMATION APPLIANCES.  THE LINE WITH THE SQUARES 

   3   IS THE LINE FOR PC'S, AND THIS IS PC AND INFORMATION 

   4   APPLIANCE SHIPMENTS BASED ON VALUE OR REVENUE.  DO YOU SEE 

   5   THAT? 

   6   A.   I DO.

   7   Q.   WHAT DOES THIS CHART SHOW, SIR? 

   8   A.   ON ITS FACT, THIS CHART SHOWS THAT THE VALUE OF 

   9   SHIPMENTS FOR PC'S WAS AT THE BEGINNING OF THE CHART AND IS 

  10   PROJECTED TO BE AT THE END, IN THE FUTURE YEARS, FAR, FAR 

  11   GREATER THAN THE VALUE OF SHIPMENTS OF INFORMATION

  12   APPLIANCE--OF INFORMATION APPLIANCES.  AS THE TEXT SAYS, IT 

  13   IS GOING TO DWARF THAT. 

  14             WHAT IT SAYS IS THAT THE PC ISN'T GOING AWAY.  THE 

  15   PC IS GOING TO REMAIN EXTREMELY IMPORTANT.  MONOPOLY OVER PC 

  16   OPERATING SYSTEMS WILL, THEREFORE, CONTINUE TO BE IMPORTANT,

  17   AND WE'RE NOT TALKING ABOUT SOMETHING WHICH IS GOING TO 

  18   SERIOUSLY UPSET THAT MONOPOLY. 

  19   Q.   DOES THIS CHART OR THE PROJECTIONS THAT IT'S BASED ON 

  20   SUGGEST THAT INFORMATION APPLIANCES ARE GOING TO SOMEHOW 

  21   REPLACE THE PC?

  22   A.   CERTAINLY NOT. 

  23   Q.   NOW, YOU REFERRED IN YOUR TESTIMONY WHEN YOU WERE 

  24   TALKING TO MR. LACOVARA ABOUT A STATEMENT BY MR. GATES ON 

  25   THE SUBJECT OF THE PC, AND LET ME SEE IF I CAN FIND THAT AND 
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   1   PUT THAT IN FRONT OF YOU.

   2             MR. BOIES:  THAT'S GOVERNMENT EXHIBIT 2059, WHICH 

   3   I WOULD ASK THE WITNESS BE SHOWN AND I WOULD OFFER AT THIS 

   4   TIME. 

   5                                 (GOVERNMENT'S EXHIBIT NO. 2056 

   6                                 WAS MARKED FOR

   7                                 IDENTIFICATION.) 

   8             MR. LACOVARA:  NO OBJECTION. 

   9             THE COURT:  GOVERNMENT'S 2059 IS ADMITTED. 

  10                                 (GOVERNMENT'S EXHIBIT NO. 2059 

  11                                 WAS ADMITTED IN EVIDENCE.)

  12   BY MR. BOIES: 

  13   Q.   THERE IS A CHART HERE, TOO, THAT SAYS GOING STRONG, AND 

  14   IT SAYS, "DESPITE PUNDITS WHO HAD PREDICTED THE END OF 

  15   PERSONAL COMPUTERS, SALES CONTINUE TO RISE," AND IT SHOWS A 

  16   CONTINUING CHART INCREASE IN PC SHIPMENTS.  CORRECT, SIR?

  17   A.   YES. 

  18   Q.   AND THIS WAS AN ARTICLE WRITTEN BY MR. GATES AND 

  19   PUBLISHED IN NEWSWEEK MAGAZINE, CORRECT, SIR? 

  20   A.   IT IS. 

  21             THE COURT:  IT ALSO GIVES IDC AS ITS SOURCE.

  22             (LAUGHTER.) 

  23             MR. BOIES:  YES.  IT'S THE VALUE OF A GOOD SOURCE 

  24   THAT WILL BRING OUT NUMBERS, NO MATTER WHAT YOU WANT TO 

  25   PROVE. 

                                                                 71 

   1   BY MR. BOIES:

   2   Q.   NOW, TO BORROW A PHRASEOLOGY FROM MY GOOD FRIEND, MR. 

   3   LACOVARA, DO YOU UNDERSTAND THAT CHIEF EXECUTIVE OFFICERS 

   4   HAVE STATUTORY AND COMMON-LAW DUTIES TO TELL THE TRUTH WHEN 

   5   THEY ARE MAKING MATERIAL STATEMENTS ABOUT THEIR COMPANY AND 

   6   ITS FUTURE?

   7   A.   I'M NOT THE CHIEF EXECUTIVE OF CHARLES RIVER 

   8   ASSOCIATES.  OUR ATTORNEY, PARTICULARLY SINCE WE WENT 

   9   PUBLIC, HAS MADE THAT VERY CLEAR TO ALL THE DIRECTORS AND 

  10   OFFICERS. 

  11   Q.   AND--

  12             THE COURT:  THAT YOU OUGHT TO SPEAK THE TRUTH; IS 

  13   THAT RIGHT? 

  14             THE WITNESS:  YES, IN PUBLIC STATEMENTS.  WE CAN 

  15   LIE TO EACH OTHER. 

  16             (LAUGHTER.)

  17   BY MR. BOIES: 

  18   Q.   NOW, THE STATEMENTS THAT MR. GATES MAKES IN THIS 

  19   ARTICLE, ARE THOSE STATEMENTS CONSISTENT OR INCONSISTENT 

  20   WITH OTHER INFORMATION THAT YOU HAVE CONCERNING WHETHER THE 

  21   PC AND THE PC OPERATING SYSTEM ARE EXPECTED TO MAINTAIN AN

  22   IMPORTANT PLACE IN THE ECONOMY? 

  23   A.   THEY'RE CONSISTENT WITH INFORMATION ABOUT THE FACT THAT 

  24   PC IS VERY IMPORTANT, THE PC IS GOING TO REMAIN IMPORTANT. 

  25   Q.   I'D LIKE TO ASK YOU TO LOOK AT AN EXHIBIT THAT MR. 
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   1   LACOVARA USED WITH YOU, DEFENDANT'S EXHIBIT 2553, WHICH WAS

   2   AN ARTICLE ABOUT A SONY MACHINE THAT I THINK MR. LACOVARA 

   3   SUGGESTED MIGHT HAVE SOME RELEVANCE TO COMPETING WITH 

   4   WINDOWS. 

   5   Q.   AND IN THAT CONNECTION, I WOULD LIKE TO DIRECT YOUR 

   6   ATTENTION TO THE FIRST PAGE AND THE FIFTH AND SIXTH

   7   PARAGRAPHS ON THAT PAGE, IN WHICH SONY IS QUOTED AS SAYING 

   8   THAT IT EXPECTS TO SELL THIS PLAY STATION, WHICH IS WHAT IT 

   9   CALLS IT, FOR SUBSTANTIALLY LESS THAN $500 AND IT IS 

  10   DESCRIBED AS PERHAPS THE MOST STRIKING EXAMPLE YET OF A 

  11   COMING GENERATION OF POWERFUL COMPUTER PROCESSORS THAT ARE

  12   NOT DESIGNED FOR TRADITIONAL COMPUTERS; INSTEAD THEY ARE 

  13   ENGINEERED TO CONCENTRATE ALL THEIR CONSIDERABLE POWER ON 

  14   PERFORMING HIGHLY SPECIALIZED TASKS. 

  15             AND IT GOES ON TO SAY, "THE NEW SONY MACHINE WILL 

  16   NOT PROCESS TEXT OR CALCULATE A BUDGET, BUT IT WILL TAKE A

  17   GENERATION OF YOUNGSTERS TO THE THRESHOLD OF VIRTUAL 

  18   REALITY." 

  19             NOW, DOES THAT HAVE ANY RELEVANCE TO YOUR ANALYSIS 

  20   AS TO WHETHER THIS IS AN EFFECTIVE COMPETITOR TO WINDOWS? 

  21   A.   WELL, IT--I WORRY ABOUT MY GRANDCHILDREN BUT APART FROM

  22   THAT-- 

  23             (LAUGHTER.) 

  24             THE WITNESS:  --IT, YES.  THIS MACHINE HAS--IT'S A 

  25   SPECIALIZED MACHINE, IT'S AN OPERATING SYSTEM--HAS AN 
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   1   OPERATING SYSTEM.  IT'S NOT GOING ANYWHERE NEAR THE QUESTION

   2   OF TRYING TO OVERCOME THE APPLICATIONS BARRIER TO ENTRY. 

   3   THIS CAME UP IN CONNECTION WITH THE QUESTION, YOU MAY 

   4   RECALL, OF:  IF YOU HAVE PROGRAMMERS AND MONEY TO SPEND, 

   5   DOES THAT MEAN THAT YOU CAN JUST GO ANYWHERE IN THE SOFTWARE 

   6   BUSINESS AND, IN PARTICULAR, CAN YOU GO INTO COMPETITION

   7   WITH MICROSOFT IN ITS OPERATING SYSTEM? 

   8             THIS DOESN'T--THIS, WHAT THIS SUGGESTS IS THAT 

   9   THEY HAD PROGRAMMERS, THEY HAD MONEY TO SPEND.  TO SOME 

  10   EXTENT, ANYWAY, THEY CAN BUILD AN OPERATING SYSTEM.  BUT IT 

  11   HAS NOTHING WHATEVER TO DO WITH TRYING TO CRACK THE

  12   APPLICATIONS BARRIER TO ENTRY. 

  13             I--WELL. 

  14   BY MR. BOIES: 

  15   Q.   FOR THE RECORD-- 

  16   A.   BY THE WAY--I DIRECT YOUR ATTENTION TO THE LAST PAGE OF

  17   THIS THING.  THE SAME EXHIBIT, THE SECOND FULL PARAGRAPH. 

  18   "SONY EXECUTIVES WENT TO SOME PAINS TODAY TO ASSERT THAT 

  19   THEIR NEW MACHINE WAS NOT A COMPETITOR TO WINTEL, THE 

  20   COMBINATION OF THE MICROSOFT CORPORATION'S WINDOWS OPERATING 

  21   SYSTEM AND INTEL'S PENTIUM MICROPROCESSORS THAT DOMINATES

  22   THE PERSONAL COMPUTER INDUSTRY." 

  23   Q.   THANK YOU. 

  24             (LAUGHTER.) 

  25             MR. BOIES:  I WILL LEARN TO READ BEYOND THE FIRST 
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   1   PAGE.

   2             FOR THE RECORD, I WOULD LIKE TO PLACE BEFORE THE 

   3   WITNESS AND OFFER GOVERNMENT EXHIBITS NOS. 2082 AND 2083. 

   4             (DOCUMENT HANDED TO THE WITNESS.) 

   5                                 (GOVERNMENT EXHIBITS NOS. 2082 

   6                                 AND 2083 WERE MARKED FOR

   7                                 IDENTIFICATION.) 

   8             MR. BOIES:  THESE ARE SIMPLY ENLARGED AND SOMEWHAT 

   9   MORE READABLE VERSIONS OF THE CHARTS THAT APPEAR ON PAGE 36 

  10   AND 37 OF DEFENDANT'S EXHIBIT NO. 2423. 

  11             MR. LACOVARA:  ASSUMING, YOUR HONOR, THAT THEY ARE

  12   JUST ENLARGED XEROXES, WE WILL HAVE NO OBJECTION. 

  13             THE COURT:  ALL RIGHT. 

  14             WELL, THEN GOVERNMENT'S EXHIBITS NOS. 2082 AND 

  15   2083 ARE ADMITTED. 

  16                                 (GOVERNMENT'S EXHIBIT NOS.

  17                                 2082 AND 2083 WERE ADMITTED 

  18                                 INTO EVIDENCE.) 

  19   BY MR. BOIES: 

  20   Q.   LET ME TURN NEXT, PROFESSOR FISHER, TO LINUX.  AND I 

  21   THINK THAT IT MIGHT BE FAIR TO SAY THAT MR. LACOVARA WAS

  22   SUGGESTING IN SOME OF HIS QUESTIONS TO YOU TODAY THAT LINUX 

  23   EITHER WAS OR MIGHT BECOME AN EFFECTIVE COMPETITOR TO 

  24   WINDOWS. 

  25             DO YOU RECALL THOSE QUESTIONS? 
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   1   A.   I DO.

   2   Q.   AND FIRST, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 

   3   NO. 1378 THAT IS ALREADY IN EVIDENCE. 

   4   A.   OKAY. 

   5   Q.   AND THIS IS A JUNE 25, 1998, "PC WEEK" ARTICLE THAT 

   6   QUOTES MR. GATES CONCERNING HIS PROJECTION OF WINDOWS 98

   7   SALES. 

   8             AND DOWN AT THE BOTTOM OF THE PAGE, THE THIRD OR 

   9   FOURTH PARAGRAPH FROM THE BOTTOM, THE ARTICLE REFERRING TO 

  10   MR. GATES SAYS, "THE COMPETITION, MR. GATES SAID, IS 'THE 

  11   STATUS QUO AND STAYING WITH WHAT YOU ALREADY HAVE.'"

  12             AND THAT POPULAR NEWCOMERS, SUCH AS LINUX, POSE NO 

  13   THREAT TO WINDOWS.  "LIKE A LOT OF PRODUCTS THAT ARE FREE, 

  14   YOU GET A LOYAL FOLLOWING EVEN THOUGH IT IS SMALL; I HAVE 

  15   NEVER HAD A CUSTOMER MENTION LINUX TO ME", MR. GATES SAID. 

  16             NOW, AGAIN, KEEPING IN MIND MR. LACOVARA'S

  17   ADMONITION THAT EXECUTIVES MUST BE AWARE OF THEIR STATUTORY 

  18   AND COMMON-LAW DUTIES TO TELL THE TRUTH WHEN SPEAKING ABOUT 

  19   MATTERS OF MATERIALITY TO THEIR COMPANIES, WHAT 

  20   SIGNIFICANCE, IF ANY, DOES THIS STATEMENT HAVE TO YOUR 

  21   ANALYSIS OF THE EXTENT TO WHICH LINUX IS IMPORTANT IN THE

  22   OPERATING SYSTEM AREA? 

  23   A.   WELL, IT SUGGESTS THAT AT LEAST AS OF THAT DATE, ABOUT 

  24   A YEAR AGO, MR. GATES, WHO OUGHT TO KNOW, DID NOT REGARD IT 

  25   AS A SIGNIFICANT COMPETITOR. 
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   1   Q.   LET'S MOVE AHEAD A LITTLE BIT TO JANUARY 21, 1999, AND

   2   IN THAT CONNECTION I WOULD LIKE YOU TO LOOK AT GOVERNMENT 

   3   EXHIBIT NO. 1568. 

   4                                 (GOVERNMENT EXHIBIT NO. 1568 

   5                                 WAS MARKED FOR 

   6                                 IDENTIFICATION.)

   7             (DOCUMENT HANDED TO THE WITNESS.) 

   8   BY MR. BOIES: 

   9   Q.   AND THIS IS A WASHINGTON POST ARTICLE ABOUT LINUX AND I 

  10   WOULD LIKE TO BEGIN BY DIRECTING YOUR ATTENTION TO, AGAIN, 

  11   THE THIRD OR FOURTH PARAGRAPH FROM THE BOTTOM IN WHICH THE

  12   ARTICLE IS TALKING ABOUT AN INTERVIEW OF THE CHIEF EXECUTIVE 

  13   OFFICER OF RED HAT LINUX. 

  14             AND IT SAYS, ASKED WHETHER LINUX POSES A 

  15   COMPETITIVE THREAT TO MICROSOFT'S DOMINANCE OF THE DESKTOP 

  16   OPERATING SYSTEM MARKET, YOUNG CHORTLED.

  17             QUOTE:  "IT JUST TELLS YOU HOW DESPERATE MICROSOFT 

  18   IS FOR A COMPETITOR THAT THEY ARE HOLDING UP A SOFTWARE BOX 

  19   PRODUCED BY A 100 GUYS IN THE HILLS OF NORTH CAROLINA", HE 

  20   SAID. 

  21             QUOTE:  "WHO ARE THEY TRYING TO KID?"

  22             QUOTE:  "WE ARE ABSOLUTELY NOT A VIABLE COMPETITOR 

  23   AT THIS TIME, HE CONTINUED." 

  24             QUOTE:  "WE HAVE EVERY INTENTION OF BEING ONE BUT 

  25   HOW LONG WILL IT TAKE?  REALISTICALLY, IT WILL BE 20 YEARS." 
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   1             NOW, BEFORE ASKING YOU THE SIGNIFICANCE OF THAT, I

   2   WANT TO DIRECT YOUR ATTENTION TO THE SECOND PAGE OF THIS 

   3   DOCUMENT WHICH I DID READ TO THE SECOND PAGE. 

   4             AND AT THE TOP, THERE IS ANOTHER QUOTE FROM MR. 

   5   YOUNG THAT SAYS: QUOTE:  "WE ARE IN THE SERVER OPERATING 

   6   SYSTEM BUSINESS", YOUNG SAID.

   7             QUOTE:  "JUST BECAUSE WE EXIST DOESN'T MEAN 

   8   MICROSOFT DOESN'T HAVE A MONOPOLY WITH DESKTOP MACHINES. 

   9   IT'S LIKE A TELEPHONE COMPANY EXECUTIVE HOLDING UP A WALKIE- 

  10   TALKIE AND SAYING, THIS IS A COMPETITOR TO LOCAL PHONE 

  11   SERVICE."

  12             WHAT SIGNIFICANCE, IF ANY, DOES THAT HAVE TO YOUR 

  13   ANALYSIS AS TO WHETHER OR NOT LINUX, REGARDLESS OF WHAT 

  14   LINUX IS DOING IN THE SERVER AREA, IS A VIABLE AND EFFECTIVE 

  15   COMPETITOR IN THE OPERATING SYSTEM MARKET? 

  16   A.   WELL, THIS IS A PRINCIPLE PLAYER FOR LINUX AND WHAT HE

  17   IS SAYS IS, YOU KNOW, WE WOULD LIKE TO BE DOING IT, BUT IT'S 

  18   PURE FANTASY THAT WE'RE GOING TO BE A SERIOUS COMPETITOR TO 

  19   MICROSOFT IN THE DESKTOP/PC OPERATING SYSTEM BUSINESS ANY 

  20   TIME SOON. 

  21             AND I THINK THAT'S QUITE TRUE.

  22   Q.   NOW-- 

  23   A.   AND I THINK I SAID LAST JANUARY THAT I THOUGHT THE 

  24   NOTION THAT THEY WOULD BE IS A JOKE.  I DIDN'T CHORTLE.  BUT 

  25   I SEE THAT MR. YOUNG ALSO THINKS IT'S A JOKE. 
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   1   Q.   NOW, MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT IBM'S

   2   SUPPORT OF LINUX.  AND IN THAT CONNECTION, MOVING FORWARD IN 

   3   TIME TO MARCH 19, 1999, TWO OR THREE WEEKS AFTER THIS CASE 

   4   RECESSED, I WOULD LIKE YOU TO LOOK AT GOVERNMENT EXHIBIT NO. 

   5   2091, WHICH I WOULD OFFER. 

   6                                 (GOVERNMENT EXHIBIT NO. 2091

   7                                 WAS MARKED FOR 

   8                                 IDENTIFICATION.) 

   9             MR. LACOVARA:  NO OBJECTION, YOUR HONOR. 

  10             THE COURT:  GOVERNMENT EXHIBIT NO. 2091 IS 

  11   ADMITTED.

  12                                 (GOVERNMENT EXHIBIT NO. 2091 

  13                                 WAS ADMITTED INTO EVIDENCE.) 

  14             (DOCUMENT HANDED TO THE WITNESS.) 

  15   BY MR. BOIES: 

  16   Q.   LET ME DIRECT YOUR ATTENTION FIRST TO THE SECOND

  17   PARAGRAPH WHERE AN IBM SOFTWARE STRATEGIST IS QUOTED AS 

  18   SAYING:  QUOTE:  "WE SEE LINUX AS A SERVER PHENOMENON RIGHT 

  19   NOW, MORE THAN A DESKTOP PHENOMENON", SAID TONY OCCLESHAW, 

  20   IBM SOFTWARE STRATEGIST FOR EUROPE, THE MIDDLE EAST AND 

  21   AFRICA, HERE AT THE C/BIT TRADE SHOW.

  22             AND THEN DOWN TO THE NEXT PARAGRAPH: 

  23             QUOTE:  "THE LIMITING FACTOR FOR LINUX BREAKING 

  24   INTO THE DESKTOP AREA RIGHT NOW IS SIMPLY THE LACK OF 

  25   AVAILABLE APPLICATIONS WRITTEN FOR THE OPERATING SYSTEM", 
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   1   OCCLESHAW SAID.

   2             WHAT SIGNIFICANCE, IF ANY, DOES THAT HAVE TO YOUR 

   3   ANALYSIS OF WHETHER LINUX' EXISTENCE ELIMINATES MICROSOFT'S 

   4   OPERATING SYSTEM MONOPOLY? 

   5   A.   WELL, ACTUALLY DO YOU MIND READING THE FOLLOWING 

   6   PARAGRAPH, AS WELL?

   7   Q.   NO.  QUOTE:  "IT IS TECHNICALLY POSSIBLE TO INSTALL 

   8   LINUX ON AN IBM THINKPAD, SOMETHING THAT VISITORS TO IBM'S 

   9   STAND AT C/BIT CAN SEE", SAID CHRISTIAN HILDEBRANDT, HEAD OF 

  10   IBM'S PC GROUP IN GERMANY. 

  11             "BUT THERE ARE JUST NOT ENOUGH APPLICATIONS TO

  12   MAKE IT WORTHWHILE", HILDEBRANDT ADDED.   

  13             "WEB SERVERS ARE ONE OF THE MOST POPULAR USES FOR 

  14   LINUX RIGHT NOW", OCCLESHAW SAID. 

  15             "BUT USERS TEND TO DEPLOY LINUX FOR SMALLER, 

  16   SIMPLER TASKS RATHER THAN FOR HUGE, ENTERPRISE-SCALE

  17   TRANSACTIONS", HE SAID. 

  18   A.   WELL, WHAT THESE PEOPLE FROM IBM ARE SAYING IS A: LINUX 

  19   IS PRIMARILY A SERVER OPERATING SYSTEM.  AND, B: YES, IN 

  20   PRINCIPLE WE ARE INTERESTED IN IT AS A DESKTOP OPERATING 

  21   SYSTEM BUT THE FACT IS THAT IS NOT REALLY A PRACTICAL

  22   ALTERNATIVE TO WINDOWS.  AND THE INTERESTING POINT IS THEY 

  23   SAY THIS BECAUSE THEY OBSERVE SOMETHING THAT HAS TO DO WITH 

  24   THE APPLICATIONS BARRIER ENTRY. 

  25             THE LIMITING FACTOR IS THE LACK OF AVAILABLE 
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   1   APPLICATIONS WRITTEN FOR THE OPERATING SYSTEMS.  THERE ARE

   2   JUST NOT ENOUGH APPLICATIONS TO MAKE IT WORTHWHILE. 

   3   Q.   NOW, MR. LACOVARA SUGGESTED THAT THE DEVELOPMENT OF  

   4   JAVA-BASED APPLICATIONS AND WEB-BASED APPLICATIONS AND HE 

   5   MENTIONED SOMETHING ABOUT E-NOTES OR SOMETHING FROM LOTUS 

   6   AND I THINK MEANT TO SUGGEST TO YOU THAT THOSE DEVELOPMENTS

   7   OF THOSE KIND OF APPLICATIONS MEANT THAT THE APPLICATIONS 

   8   PROGRAMMING BARRIER ENTRY THAT YOU HAD TALKED ABOUT DIDN'T 

   9   MATTER ANY MORE. 

  10             WHAT RELEVANCE, IF ANY, DOES THIS ANALYSIS OF 

  11   LINUX HAVE TO THAT QUESTION?

  12   A.   MR. LACOVARA SUGGESTED THAT THESE WERE BEING WRITTEN 

  13   FOR LINUX.  IF THAT MEANT THAT THE APPLICATIONS BARRIER 

  14   DIDN'T MATTER ANY MORE, YOU WOULDN'T FIND THESE PEOPLE FROM 

  15   IBM SAYING THAT THE LACK OF APPLICATIONS FOR LINUX MAKES IT- 

  16   -THERE ARE JUST NOT ENOUGH APPLICATIONS TO MAKE IT

  17   WORTHWHILE; THAT IS WORTHWHILE TO INSTALL ON A THINKPAD. 

  18             YOU WOULD EXPECT THEM TO SEE A BIG FUTURE FOR 

  19   LINUX IN THE DESKTOP BUSINESS. 

  20   Q.   AND MR. LACOVARA ASKED YOU A NUMBER OF QUESTIONS AS TO 

  21   WHETHER YOU HAD MADE A SYSTEMATIC OR EMPIRICAL STUDY OF THE

  22   NUMBER OF WEB-BASED APPLICATIONS AND HE GAVE YOU SEVERAL 

  23   EXAMPLES AND ASKED YOU IF YOU KNEW HOW MANY OF THOSE 

  24   APPLICATIONS HAVE BEEN SHIPPED AND INSTALLED. 

  25             DO YOU RECALL THAT? 
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   1   A.   I DID.

   2   Q.   AND YOU SAID-- 

   3   A.   AND I DO RECALL THAT. 

   4   Q.   --YOU HAD NOT. 

   5   A.   YES. 

   6   Q.   DID YOU THINK THAT THAT KIND OF ANALYSIS WAS NECESSARY

   7   FOR PURPOSES OF THE OVERALL ANALYSIS THAT YOU WERE ENGAGED 

   8   IN? 

   9   A.   I DID NOT. 

  10   Q.   WHY NOT? 

  11   A.   BECAUSE IT APPEARS PLAIN TO ME AND THIS DOCUMENT

  12   SUGGESTS THAT IT'S TRUE, THAT HOWEVER INTERESTING THOSE 

  13   APPLICATIONS ARE THEY ARE NOWHERE NEAR ENOUGH TO OVERCOME 

  14   THE APPLICATIONS' BARRIER SYSTEM--APPLICATIONS BARRIER TO 

  15   ENTRY INTO OPERATING SYSTEMS FOR PCS. 

  16             WHETHER THEY COULD SOME DAY BECOME THAT?  THAT MAY

  17   BE TRUE.  IN THE CASE OF JAVA, MICROSOFT TOOK ACTIONS TO TRY 

  18   TO ENSURE THAT THAT WOULD NOT HAPPEN. 

  19             BUT THIS HAS NOTHING TO DO WITH THE PROPOSITION 

  20   THAT MICROSOFT HAD MONOPOLY POWER, MICROSOFT HAS MONOPOLY 

  21   POWER AND MICROSOFT IS LIKELY TO CONTINUE TO HAVE MONOPOLY

  22   POWER SO FAR AS ONE CAN SEE AHEAD. 

  23   Q.   IF THERE EXISTS A SUFFICIENT NUMBER OF PC OPERATING 

  24   SYSTEM-SPECIFIC APPLICATIONS THAT ARE OF SUFFICIENT 

  25   IMPORTANCE TO CUSTOMERS, DOES IT MATTER WHAT OTHER 
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   1   APPLICATIONS EXIST?

   2   A.   NO.   

   3   Q.   WHY NOT? 

   4   A.   BECAUSE THAT WILL--IT'S A LITTLE BIT LIKE IT CUTS TO 

   5   ASKING THE QUESTION, IF CUSTOMERS ARE INTERESTED IN DOING, 

   6   IN HAVING OTHER INFORMATION APPLIANCES, DOES THAT MEAN THAT

   7   THERE WON'T BE AN OPERATING SYSTEM MONOPOLY FOR PCS? 

   8             AND THE ANSWER TO BOTH QUESTIONS IS, NO.  SO LONG 

   9   AS PCS REMAIN AN IMPORTANT COMPUTING DEVICE, AND A DEVICE 

  10   WHICH HAS THE PROPERTY THAT YOU NEED THEM TO DO CERTAIN 

  11   APPLICATIONS AND THOSE APPLICATIONS ARE POPULAR; SO LONG AS

  12   THAT IS TRUE OPERATING SYSTEM, WINDOWS IS GOING TO MAINTAIN- 

  13   -SO LONG AS THAT IS TRUE, OKAY, THE APPLICATIONS' BARRIERS 

  14   TO ENTRY INTO OPERATING SYSTEMS FOR PCS WILL REMAIN 

  15   IMPORTANT. 

  16             ONE CANNOT IMAGINE IN THAT CIRCUMSTANCE THAT A

  17   CHANGE IN THE PRICE, A SMALL CHANGE IN THE PRICE OF THE 

  18   WINDOWS OPERATING SYSTEM IS GOING TO CAUSE A LOT OF PEOPLE 

  19   TO ABANDON PCS AND GO TO THESE OTHER DEVICES. 

  20   Q.   LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT NO. 

  21   2111, WHICH I WOULD OFFER AT THIS TIME.

  22                                 (GOVERNMENT EXHIBIT NO. 2111 

  23                                 WAS MARKED FOR 

  24                                 IDENTIFICATION.) 

  25             (DOCUMENT HANDED TO THE WITNESS.) 
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   1             MR. LACOVARA:  NO OBJECTION, YOUR HONOR.

   2             THE COURT:  WHAT IS THIS:  A WEB PAGE? 

   3             MR. BOIES:  YES.  THIS HAS BEEN DOWNLOADED FROM 

   4   THE "PC WEEK" OR ZDNET WEB PAGE.  IT IS AN ARTICLE FROM "PC 

   5   WEEK."  THE ARTICLE IS DATED MARCH 4, 1999.  IT WAS ACTUALLY 

   6   DOWNLOADED ON APRIL 13, 1999, BUT THE DATE OF THE ARTICLE IS

   7   MARCH 4. 

   8             THE COURT:  ALL RIGHT, GOVERNMENT EXHIBIT NO. 2111 

   9   IS ADMITTED INTO EVIDENCE. 

  10                                 (GOVERNMENT EXHIBIT NO. 2111 

  11                                 IS ADMITTED INTO EVIDENCE.)

  12   BY MR. BOIES: 

  13   Q.   NOW, THIS ARTICLE REPORTS ON AN INTERVIEW OF MICROSOFT 

  14   GROUP PRODUCT MANAGER, ED. MUTH. 

  15             DO YOU SEE THAT? 

  16   A.   I DO.

  17   Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE SECOND 

  18   PARAGRAPH OF THIS ARTICLE WHICH IS HEADED, "MICROSOFT 

  19   EXECUTIVE:  WHAT LINUX THREAT?" 

  20             AND THE SECOND PARAGRAPH SAYS, QUOTE:  "I SEE IT"- 

  21   -REFERRING TO LINUX--"AS MORE OF A THREAT TO UNIX.  LINUX IS

  22   A CHALLENGE, A COMPETITOR", MUTH SAID. 

  23             "THE MORE I STUDY LINUX, THE WEAKER I THINK THE 

  24   VALUE PROPOSITION IS TO CONSUMERS." 

  25             THEN GOING ON, THE NEXT PARAGRAPH:  "MUTH 
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   1   DELINEATED TWO MAIN TECHNICAL REASONS WHY HE BELIEVES LINUX

   2   WILL NOT SUCCEED WITH CORPORATE CUSTOMERS.  FIRST, A BROAD- 

   3   BASE OF SUPPORT FOR APPLICATIONS, ESPECIALLY OFF-THE-SHELF, 

   4   SHRINK-WRAPPED APPLICATIONS, IS NECESSARY FOR A MODERN 

   5   OPERATING SYSTEM, HE SAID." 

   6             DO YOU SEE THAT?

   7   A.   I DO. 

   8   Q.   AND WHAT SIGNIFICANCE, IF ANY, DOES THAT HAVE TO YOUR 

   9   ANALYSIS? 

  10   A.   WELL, THIS--WE BEGAN LOOKING AT DOCUMENTS WITH SOME 

  11   MATERIAL FROM MR. GATES AS OF A YEAR AGO LAST JUNE.  HE

  12   DIDN'T SEE LINUX AS MUCH OF A COMPETITOR.  NOW, WE'RE UP TO 

  13   MARCH OF THIS YEAR AND, YOU KNOW, PRESUMABLY A SERIOUS 

  14   MICROSOFT EXECUTIVE OR MICROSOFT EMPLOYEE IS BASICALLY 

  15   SAYING THE SAME THING. 

  16             AND HE'S ALSO GIVING AS ONE OF THE REASONS THAT

  17   THERE AREN'T ENOUGH APPLICATIONS.  A BROAD-BASE OF SUPPORT 

  18   FOR APPLICATIONS, ESPECIALLY OFF-THE-SHELF, SHRINK-WRAPPED 

  19   APPLICATIONS IS NECESSARY FOR A MODERN OPERATING SYSTEM. 

  20             AND THE CLEAR IMPLICATION IS THAT LINUX DOESN'T 

  21   HAVE THAT.

  22   Q.   LET ME TURN TO ANOTHER SUBJECT, PROFESSOR FISHER. 

  23             THE COURT:  YOU CAN BREAK AT ANY TIME YOU WISH TO 

  24   DO SO. 

  25             THIS WOULD BE A CONVENIENT TIME? 
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   1             MR. BOIES:  THIS WOULD BE A CONVENIENT TIME, YOUR

   2   HONOR. 

   3             THE COURT:  ALL RIGHT.  I AM INTERESTED IN WHETHER 

   4   OR NOT YOU INTEND TO REVISIT WHAT MR. LACOVARA VISITED 

   5   ORIGINALLY WITH PROFESSOR FISHER, NAMELY THE DOCUMENTS 

   6   PRODUCED POST-RECESS IN THE DISCOVERY PERIOD AND THE AOL,

   7   NETSCAPE TRANSACTION? 

   8             MR. BOIES:  YES, I DO, DO THAT, YOUR HONOR. 

   9             THE COURT:  THERE IS SOME VERY INTERESTING 

  10   INFORMATION IN THERE THAT I WOULD HOPE THAT YOU ARE GOING TO 

  11   REVISIT.

  12             MR. BOIES:  YES.  WE ARE GOING TO DEAL WITH THAT 

  13   AND I THINK I PROBABLY GOT ABOUT 20 MINUTES ON THAT AND 

  14   ABOUT MAYBE 20 MINUTES ON OTHER THINGS. 

  15             THE COURT:  ALL RIGHT. 

  16             I AM HOPEFUL THAT WE ARE GOING TO BE ABLE TO

  17   CONCLUDE THE CALENDAR TOMORROW MORNING FAIRLY EARLY.  AND, 

  18   SO, I AM SIMPLY GOING TO SAY 10 O'CLOCK AGAIN.  BUT IT IS 

  19   POSSIBLE THAT WE MAY RUN OVER A FEW MINUTES. 

  20             SEE YOU TOMORROW AT 10 O'CLOCK. 

  21             MR. BOIES:  THANK YOU.

  22             THE CLERK:  ALL RISE. 

  23             (WHEREUPON, AT 4:18 P.M., THE HEARING WAS 

  24   ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.) 

