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         1                    P R O C E E D I N G S

         2           THE COURT:  YOU WERE SAYING?

         3           MR. BOIES:  YES, THANK YOU, YOUR HONOR.

         4                 CONTINUED CROSS-EXAMINATION

         5  BY MR. BOIES:

         6  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

         7  A.   GOOD AFTERNOON, MR. BOIES.

         8           MR. BOIES, WOULD THIS BE A CONVENIENT TIME TO

         9  INTRODUCE THE CORRECTED VERSION OF DEFENDANT'S EXHIBIT

        10  2762?

        11  Q.   IT WOULD.

        12           THE COURT:  AS GOOD A TIME AS ANY.

        13           THE WITNESS:  IT SEEMED APPROPRIATE.  I DON'T

        14  KNOW WHO HAS IT.

        15  BY MR. BOIES:

        16  Q.   I DON'T.

        17  A.   AND IF I MAY--WELL, LET'S WAIT UNTIL IT'S PRODUCED.

        18  Q.   AND IF I COULD ASK WHICHEVER OF YOUR COLLEAGUES IS

        19  GOING TO PROVIDE THE CORRECTED VERSION, IF WE COULD GET

        20  THE BACKUP TO THIS AT THE SAME TIME, IT WOULD HELP.

        21  A.   COULD WE TURN OVER THE BACKUP SIMULTANEOUSLY, OR--AT

        22  THE BREAK?

        23           MR. LACOVARA:  WE WILL GET THEM THE BACKUP, AND

        24  IF YOU PREFER TO DO THIS--THERE IT IS.

        25  BY MR. BOIES:
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         1  Q.   AND PERHAPS WE COULD MARK THIS AS DEFENDANT'S EXHIBIT

         2  2762-A.

         3           THE COURT:  THEY MARKED IT 2805.

         4           MR. BOIES:  OKAY, WE CAN ASSOCIATE THEM.

         5           THE COURT:  ARE YOU WITHDRAWING 2762?

         6           MR. LACOVARA:  WE ARE, YOUR HONOR.

         7           THE COURT:  ALL RIGHT.

         8                         (DEFENDANT'S EXHIBIT NO. 2762 WAS

         9                          WITHDRAWN.)

        10  BY MR. BOIES:

        11  Q.   AND ASSUMING MR. LACOVARA'S ROLE FOR A MOMENT, SINCE

        12  YESTERDAY AFTERNOON HE ASSUMED MINE BRIEFLY, IS THIS A

        13  DOCUMENT THAT WAS PREPARED UNDER YOUR DIRECTION AND

        14  SUPERVISION, DEAN SCHMALENSEE?

        15  A.   YES, IT WAS.

        16  Q.   AND CAN YOU EXPLAIN WHAT THE DIFFERENCE IS BETWEEN

        17  DEFENDANT'S EXHIBIT 2805 AND DEFENDANT'S EXHIBIT 2762.

        18  A.   APART FROM DIFFERENCES IN PRESENTATION, THE

        19  SUBSTANTIVE DIFFERENCE IS THAT IN 2762 AN ERROR WAS MADE

        20  IN THAT THE NUMBER OF--THE TOTAL NUMBER OF MAIN BROWSERS

        21  IN USE THAT HAD BEEN DOWNLOADED IS GRAPHED, AND THE

        22  CORRESPONDING--SORRY, THE ESTIMATE OF THE TOTAL NUMBER OF

        23  MAIN BROWSERS IN USE THAT HAD BEEN OBTAINED WITH COMPUTER,

        24  AND THE CORRESPONDING CONFIDENCE INTERVALS ARE GRAPHED.

        25           AND IN 2805, THE CORRECT CELL IN THIS SPREADSHEET
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         1  IS USED, AND WE HAVE WHAT IT IS INTENDED TO BE SHOWN.  I

         2  WOULD SIMPLY NOTE THAT I BELIEVE THAT THE REASON THE SIX

         3  PEOPLE WHO CHECKED THIS MISSED IT IS THAT THE PATTERN IS

         4  THE SAME, THE CONFIDENCE INTERVALS ARE SLIGHTLY WIDER

         5  BECAUSE A SMALLER NUMBER OF PEOPLE ARE INVOLVED, BUT THE

         6  PATTERN IS IDENTICAL.  AND MY PRIOR TESTIMONY ON 2762

         7  APPLIES WORD FOR WORD TO 2805.

         8  Q.   WELL, SIR, LET'S JUST TEST THAT FOR A MOMENT.  FIRST,

         9  THE AVERAGE IN 2805 FOR NETSCAPE BROWSERS OBTAINED WITH

        10  COMPUTER IS 6 MILLION BROWSERS; IS THAT CORRECT?

        11  A.   THE FIGURE--YOU'RE REFERRING NOW TO THE LAST WHAT IS

        12  NOW 13-MONTH PERIOD?  THAT LOOKS APPROXIMATELY RIGHT, YES,

        13  SIR.

        14  Q.   IS THERE ANY WAY TO TELL FROM THIS GRAPH, OR DO YOU

        15  KNOW FROM THE WORK YOU DID OVER THE LUNCHEON RECESS, WHAT

        16  THAT NUMBER IS?

        17  A.   I'M SORRY, WHAT DO YOU MEAN BY WHAT THAT NUMBER IS?

        18  Q.   WELL, THE THIRD POINT ON THE CHART PURPORTS TO BE THE

        19  AVERAGE FROM MAY OF '98 THROUGH MAY OF '99 OF THE RESULTS

        20  OF THE MDC SURVEY, WHICH ASKED HOW MANY NETSCAPE BROWSERS

        21  WERE OBTAINED WITH THE COMPUTER; CORRECT?

        22  A.   CORRECT.

        23  Q.   AND THAT SORT OF LOOKS TO ME LIKE IT'S ABOUT 6

        24  MILLION, AND I TAKE IT IT LOOKS TO YOU LIKE IT'S ABOUT 6

        25  MILLION?
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         1  A.   THAT'S HOW IT LOOKS TO ME, YES, SIR.

         2  Q.   NOW, IF WE TRIED TO BE A LITTLE MORE PRECISE THAN

         3  THAT, CAN YOU TELL ME WHAT THE NUMBER IS?

         4  A.   I THINK I HAVE THE NUMBER WITH ME TO AT LEAST THREE

         5  DIGITS, AND THE NUMBER IS 6.18.  AND THAT'S THE ESTIMATE.

         6  Q.   THAT'S THE ESTIMATE.

         7  A.   WITH, OF COURSE, ERROR BANDS AROUND IT.

         8  Q.   OKAY.  NOW--AND WHAT WAS THE ESTIMATE FOR THAT SAME

         9  PERIOD IN DEFENDANT'S EXHIBIT 2762?

        10  A.   AS IT HAPPENS, I HAVE THAT NUMBER WITH ME ALSO, AND

        11  IT WAS 8.05.

        12  Q.   SO, A DIFFERENCE OF ABOUT 2 MILLION?

        13  A.   YES.  BUT, OF COURSE, WHAT I TESTIFIED TO WAS THE

        14  OBVIOUS UPWARD TREND, AND THAT'S TRUE IN BOTH EXHIBITS.

        15  Q.   NOW, WITH RESPECT TO WHAT YOU REFER TO AS THE OBVIOUS

        16  UPWARD TREND, DID YOU DO ANY EMPIRICAL STUDY, OTHER THAN

        17  RELYING ON THE MDC DATA, TO DETERMINE HOW USERS OF THE

        18  NETSCAPE BROWSER OBTAINED THEIR BROWSER?

        19  A.   I DID NOT.  I LOOKED AT A NUMBER OF DOCUMENTS.  THERE

        20  ARE DOCUMENTS THAT BEAR ON THIS, BUT THE MDC DATA WAS THE

        21  ONLY SOURCE OF WHICH I WAS AWARE--WHICH I AM AWARE--THAT

        22  PERMITS A SYSTEMATIC STUDY, AND SO THAT'S THE DATA SOURCE

        23  I USED.

        24  Q.   I WANT TO FOCUS IN ON THE WORDS THAT YOU USE THERE

        25  ABOUT A SYSTEMATIC STUDY, AND I WANT TO SEE IF THERE IS
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         1  SOMETHING THERE THAT I MAY NOT UNDERSTAND.

         2           YOU ARE AWARE OF OTHER SURVEYS THAT WERE RELIED

         3  ON BY MICROSOFT IN THE REGULAR COURSE OF ITS BUSINESS;

         4  CORRECT?

         5  A.   I HAVE--YES, I HAVE USED SURVEY DATA FROM, I THINK,

         6  IDC; USED BRIEFLY SOME ROPER-STARCH SURVEYS.  IT SEEMS TO

         7  HAVE SUBSCRIBED TO THE STANDARD INDUSTRY DATA SOURCES

         8  BASED ON SURVEYS.

         9  Q.   AND YOU AND YOUR STAFF AT NERA CONSIDERED USING WHAT

        10  YOU REFERRED TO AS THE ROPER-STARCH DATA, DID YOU NOT,

        11  SIR?

        12  A.   BRIEFLY.  IT SEEMED MOST CONSERVATIVE NOT--WELL, NOT

        13  CONSERVATIVE.  IT SEEMED EASIEST AND CLEANEST NOT TO MIX

        14  DATA FROM TWO DIFFERENT SOURCES.  WE EXAMINED, OF COURSE,

        15  WHETHER THE ROPER-STARCH DATA WERE IN LINE WITH THE MDC

        16  DATA.  AND FOR THE KEY ISSUE, THE NETSCAPE SHARE, THEY'RE

        17  VERY CLOSE, WHERE COMPARISON CAN BE MADE.  BUT IT SEEMED

        18  SIMPLEST SIMPLY TO USE MDC CONSISTENTLY.

        19  Q.   AND IS IT YOUR TESTIMONY THAT THE ONLY REASON THAT

        20  YOU USED THE MDC DATA, AS OPPOSED TO THE ROPER-STARCH

        21  DATA, WAS BECAUSE IT WAS SIMPLER, SIR?

        22  A.   THAT IS MY TESTIMONY, AND BECAUSE--JUST TO MAKE SURE

        23  WE CHARACTERIZE MY PREVIOUS ANSWER CORRECTLY--AND BECAUSE

        24  WE LOOKED AT THE ROPER-STARCH DATA'S IMPLICATION ON THE

        25  KEY QUESTION AT ISSUE, NETSCAPE'S SHARE.  FOR SMALLER
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         1  QUESTIONS WHERE SAMPLE SIZES ARE SMALLER, THERE MAY WELL

         2  BE DIFFERENCES BETWEEN ROPER-STARCH AND MDC WHERE

         3  COMPARISONS ARE POSSIBLE.  BUT FOR THE LARGE QUESTIONS

         4  THEY SEEMED--THEY WERE CONSISTENT.

         5           AND THE ROPER-STARCH DATA WERE ONLY AVAILABLE

         6  FOR, I THINK, THREE MONTHS, SO THEY COULDN'T HAVE BEEN

         7  USED FOR A COMPREHENSIVE COMPARISON.

         8  Q.   JUST TO UNDERSCORE THAT, THE ROPER-STARCH DATA WOULD

         9  NOT HAVE PERMITTED YOU TO DO THE KIND OF CHART YOU HAVE

        10  DONE IN 2762 AND 2805; CORRECT, SIR?

        11  A.   THAT'S CORRECT.

        12  Q.   AND ANOTHER THING ABOUT THE ROPER-STARCH DATA WAS

        13  THAT ROPER-STARCH EXPLICITLY WARNED ABOUT THE

        14  UNRELIABILITY OF CERTAIN OF THE QUESTIONS THAT WERE COMMON

        15  BOTH TO THE ROPER-STARCH AND TO THE MDC DATA; CORRECT,

        16  SIR?

        17  A.   I DON'T RECALL HAVING SEEN THAT, BUT I'M HAPPY--HAPPY

        18  TO LOOK AT INFORMATION ON THAT SUBJECT.

        19  Q.   IS YOUR TESTIMONY THAT NO ONE HAS EVER TOLD YOU ABOUT

        20  THAT?

        21  A.   I DON'T RECALL HAVING SEEN ROPER-STARCH DOCUMENTS IN

        22  THE COURSE OF THIS PROCEEDING.

        23  Q.   LET ME ASK YOU JUST A LITTLE BIT BROADER QUESTION.

        24  DID ANYONE FROM YOUR STAFF OR ANYONE FROM MICROSOFT EVER

        25  TELL YOU THAT ROPER-STARCH HAD RAISED QUESTIONS ABOUT THE
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         1  RELIABILITY OF THE WAY CERTAIN SURVEY QUESTIONS HAD BEEN

         2  FRAMED?

         3  A.   QUESTIONS BOTH THEY AND MDC USED?

         4  Q.   YES, SIR.

         5  A.   IF THEY DID, I DON'T RECALL IT AS I SIT HERE.

         6           MR. BOIES:  LET ME ASK THAT THE WITNESS BE SHOWN,

         7  AND I WOULD OFFER, GOVERNMENT EXHIBIT 2034.

         8           MR. LACOVARA:  MAY I INQUIRE OF COUNSEL, YOUR

         9  HONOR, SINCE THIS DOES NOT HAVE A BATES NUMBER ON IT--

        10           MR. BOIES:  THIS DOCUMENT WAS PRODUCED TO US AND

        11  PURSUANT TO A SUBPOENA IN THIS ACTION BY ROPER-STARCH, FOR

        12  REASONS THAT ONLY MICROSOFT CAN EXPLAIN.  IT WAS NOT

        13  PRODUCED BY MICROSOFT, ALTHOUGH IT INCLUDES E-MAILS TO OR

        14  FROM MICROSOFT.

        15           MR. LACOVARA:  AND YOUR REPRESENTATIONS ARE THESE

        16  WERE THE COMPLETE E-MAILS?

        17           MR. BOIES:  THIS WAS THE WAY IT WAS PRODUCED TO

        18  US.

        19           MR. LACOVARA:  NO OBJECTION ON THAT BASIS, YOUR

        20  HONOR.

        21           THE COURT:  DEFENDANT'S 2034 IS ADMITTED.

        22                         (DEFENDANT'S EXHIBIT NO. 2034 WAS

        23                          ADMITTED INTO EVIDENCE.)

        24  BY MR. BOIES:

        25  Q.   FIRST, DEAN SCHMALENSEE, HAVE YOU EVER SEEN THIS
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         1  BEFORE?

         2  A.   I DON'T BELIEVE SO, NO.

         3  Q.   DO YOU KNOW WHO ANY OF THE AUTHORS OR RECIPIENTS ARE?

         4  A.   I CAN CONJECTURE THAT KMEHTA, M-E-H-T-A, IS KUMAR

         5  MEHTA, THE INDIVIDUAL AT MICROSOFT WHO WAS RESPONSIBLE

         6  FOR--OPERATIONALLY RESPONSIBLE FOR THE SURVEY RESEARCH IN

         7  QUESTION FOR BOTH ROPER-STARCH AND MDC, AND WHOSE

         8  RESPONSIBILITY IT WAS TO PROVIDE THAT INFORMATION TO THE

         9  MICROSOFT CORPORATION.  THAT'S WHAT IT LOOKS LIKE.  AND I

        10  CERTAINLY DON'T KNOW ANY OF THE OTHERS.

        11  Q.   YOU DON'T KNOW, FOR EXAMPLE, JOHN MITCHELL?

        12  A.   AS I SIT HERE, I DON'T KNOW--I KNOW THE NAME, BUT I

        13  DON'T KNOW--I DON'T KNOW WHO JOHN MITCHELL WAS IN OCTOBER

        14  OF 1997, NO, SIR.

        15  Q.   DID JOHN MITCHELL PARTICIPATE IN PROVIDING DATA TO

        16  YOU AND TO NERA FOR USE IN THESE CHARTS THAT YOU'VE

        17  SPONSORED?

        18  A.   I DON'T KNOW.

        19  Q.   DID MR. MEHTA PROVIDE YOU AND NERA WITH DATA THAT YOU

        20  USED IN THESE CHARTS?

        21  A.   I DIDN'T, MR. BOIES, INQUIRE OF MY STAFF FROM WHOM AT

        22  MICROSOFT THEY RECEIVED THE MDC DATA, SO I CAN'T ANSWER

        23  THAT ANSWER.  IT'S PLAUSIBLE, GIVEN HIS RESPONSIBILITY,

        24  BUT I DON'T KNOW.

        25  Q.   OKAY.  AND IF YOU LOOK AT THE TOP OF THE E-MAIL ON
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         1  GOVERNMENT EXHIBIT 2034, THE E-MAIL FROM BRAD FAY TO

         2  MR. MEHTA, WITH A COPY TO JOHN MITCHELL, SAYS (READING):

         3                "JOHN AND I HAVE BEEN TALKING FURTHER ABOUT

         4           THIS QUESTION SEVEN.  WE THINK THE ISSUE RELATES

         5           TO THE QUESTION WORDING, `HOW DID YOU OBTAIN THAT

         6           BROWSER?'  SOME PEOPLE ARE INTERPRETING THE

         7           QUESTION AS BEING WHERE THEY GOT IT; OTHERS HOW

         8           THEY GOT IT; STILL OTHERS, FROM WHOM DID YOU GET

         9           IT.  A PERSON WHO GOT THE AOL BROWSER COULD

        10           ANSWER, `CAME WITH MY AOL SUBSCRIPTION,' OR THEY

        11           COULD ANSWER, `CAME IN THE MAIL,' OR `GOT IT AT

        12           WORK,' IF THEY COPIED A WORKPLACE AOL PROGRAM, OR

        13           THEY COULD EVEN HAVE DOWNLOADED IT IF THEY WERE

        14           UPGRADING FROM AN EARLIER AOL PROGRAM.  THEY

        15           MIGHT ALSO HAVE HAD IT BUILT INTO THEIR COMPUTER.

        16                HENCE, WE'VE GOT APPLES AND ORANGES HERE,

        17           DIFFERENT FRAMES REFERENCE, DEPENDING ON THE

        18           RESPONDENT.

        19                WE RECOMMEND THAT THE QUESTION BE REWRITTEN

        20           TO PROMPT ONLY FOR THESE MUTUALLY EXCLUSIVE

        21           CATEGORIES THAT WE CARE ABOUT:  IT WAS ON THE

        22           COMPUTER WHEN PURCHASED, IT WAS DOWNLOADED,

        23           BOUGHT WITH THE OPERATING SYSTEM, OR GOT IN SOME

        24           OTHER WAY.

        25                WHAT DO YOU THINK?  IF WE WANT TO MAKE
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         1           CHANGE FOR NOVEMBER, WE SHOULD MOVE QUICKLY."

         2           AND THAT WAS IN OCTOBER OF 1997; CORRECT, SIR?

         3  A.   YOU APPEAR TO HAVE READ IT CORRECTLY, YES.

         4  Q.   AND DID ANYONE TELL YOU--DOES THIS REFRESH YOUR

         5  RECOLLECTION THAT ANYONE TOLD YOU THAT ROPER-STARCH HAD

         6  RAISED QUESTIONS ABOUT THE RELIABILITY OF THE SURVEY

         7  QUESTIONS AS THEY WERE WRITTEN AT THAT TIME?

         8  A.   NO ONE TOLD ME THAT ROPER-STARCH, IN OCTOBER OF 1997,

         9  QUESTIONED THE WORDING OF ONE QUESTION, AND THAT MICROSOFT

        10  DECLINED, AS I GATHER THEY DID, TO REWRITE THE QUESTION AS

        11  SUGGESTED.  I WAS UNAWARE OF THAT CONVERSATION.

        12  Q.   IS THAT SOMETHING THAT YOU WOULD LIKE TO HAVE BROUGHT

        13  TO YOUR ATTENTION BEFORE DECIDING WHETHER OR NOT TO RELY

        14  ON SURVEY DATA USING THE QUESTION THAT MICROSOFT DECLINED

        15  TO CHANGE?

        16  A.   NO.  I'M NOT A SPECIALIST IN WRITING SURVEYS.  I

        17  RELIED ON PROFESSOR ERIKSON TO REVIEW THIS, TO REVIEW THE

        18  PROCEDURES.  IT IS CERTAINLY CONSISTENT WITH MY EXPERIENCE

        19  THAT PEOPLE INVOLVED IN SURVEYS DEBATE WORDING.

        20  MICROSOFT, IN THE ORDINARY COURSE OF BUSINESS, DECIDED TO

        21  STAY WITH THE WORDING THEY STAYED WITH.  THEY HAD REASONS.

        22  I DON'T KNOW WHAT THEY ARE.  THIS WOULD NOT HAVE BEEN

        23  SOMETHING ON--THAT I WOULD HAVE FELT COMPETENT, FRANKLY,

        24  TO EVALUATE, BASED ON JUST THIS LITTLE BIT OF INFORMATION.

        25  Q.   WELL, IF YOU HAD RECEIVED THIS, AS YOU PUT IT, LITTLE
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         1  BIT OF INFORMATION, WOULD YOU HAVE WANTED TO ASK MORE

         2  QUESTIONS LIKE "WHY DID THEY DECIDE NOT TO CHANGE THE

         3  QUESTION," WHETHER THE DECISION NOT TO CHANGE THE QUESTION

         4  HAD ANYTHING TO DO WITH WHAT ELSE WAS HAPPENING AT THE END

         5  OF OCTOBER OF 1997?

         6  A.   IF I HAD SEEN THIS, I, NO DOUBT, WOULD HAVE ASKED

         7  THAT QUESTION.  I DIDN'T SEE IT.  I DIDN'T ASK THE

         8  QUESTION.  I DON'T CONSIDER IT PARTICULARLY MATERIAL.

         9  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 2025,

        10  WHICH I WOULD OFFER.  AND WHICH, AGAIN, IS AN E-MAIL CHAIN

        11  BETWEEN PEOPLE AT MICROSOFT AND PEOPLE AT, I BELIEVE,

        12  ROPER-STARCH WHICH WAS PRODUCED TO US BY ROPER-STARCH, BUT

        13  INSOFAR AS I KNOW, NOT PRODUCED BY MICROSOFT.

        14           MR. LACOVARA:  MAY I CONFER WITH COUNSEL, YOUR

        15  HONOR?

        16           THE COURT:  SURE.

        17           (PAUSE.)

        18           MR. LACOVARA:  NO OBJECTION.

        19           THE COURT:  GOVERNMENT'S 2025 IS ADMITTED INTO

        20  EVIDENCE.

        21                         (GOVERNMENT'S EXHIBIT NO. 2025 WAS

        22                          ADMITTED INTO EVIDENCE.)

        23  BY MR. BOIES:

        24  Q.   IS THIS A DOCUMENT YOU HAVE SEEN BEFORE, DEAN

        25  SCHMALENSEE?
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         1  A.   NO, I HAVE NOT SEEN THIS DOCUMENT BEFORE.

         2  Q.   DO YOU KNOW WHO JIN PARK IS?

         3  A.   JIN PARK IS A--IS OR WAS A RESEARCHER AT NERA.

         4  Q.   AND MR. PARK SAYS HE WORKS WITH NICK NICHOLS.  DO YOU

         5  KNOW WHO NICK NICHOLS IS?

         6  A.   NICK NICHOLS IS AN ECONOMIST AT NERA, A VICE

         7  PRESIDENT, I BELIEVE, AT NERA.

         8  Q.   AND DID MR. PARK AND MR. NICHOLS WORK WITH YOU IN

         9  PREPARING THE MDC DATA THAT YOU HAVE RELIED ON IN YOUR

        10  TESTIMONY?

        11  A.   YES.

        12  Q.   AND WERE YOU AWARE OF THE DISCUSSIONS THAT ARE

        13  INCLUDED IN THIS E-MAIL?

        14  A.   IF YOU GIVE ME A MOMENT, MR. BOIES--IT IS THREE

        15  SINGLE-SPACED PAGES--TO COMPLETE LOOKING AT THE DOCUMENT.

        16  Q.   CERTAINLY.  AND WHEN YOU HAVE FINISHED, LET ME KNOW.

        17           (WITNESS REVIEWS DOCUMENT.)

        18  A.   I WAS NOT AWARE OF THIS E-MAIL.  I WAS AWARE

        19  THAT--AND DISCUSSED WITH MY COLLEAGUES--THE DESIRE TO

        20  ACQUIRE THE RAW DATA, AS IT WERE, THE INDIVIDUAL

        21  RESPONSES.  BUT THE DETAILS OF THIS I WAS UNAWARE OF.

        22  Q.   AND THE REFERENCE TO ACQUIRING THE RAW DATA OCCURS

        23  THROUGHOUT HERE, BUT BEGINS WITH THE E-MAIL ON THE THIRD

        24  PAGE, WHICH IS DATED JULY 11, 1998, AT 12:15 P.M.;

        25  CORRECT?
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         1  A.   RIGHT.

         2  Q.   AND THAT'S AN E-MAIL FROM NERA TO MR. MEHTA; CORRECT?

         3  A.   CORRECT, SPECIFICALLY FROM ALBERT NICHOLS AT NERA TO

         4  MR. MEHTA.

         5  Q.   AND IT TALKS ABOUT IDENTIFYING THE, QUOTE, MAIN,

         6  CLOSED QUOTE, BROWSER BASED ON HOURS OF USE FROM DIFFERENT

         7  LOCATIONS, AND THE BROWSERS USED FROM THOSE LOCATIONS.  DO

         8  YOU SEE THAT?

         9  A.   YES.

        10  Q.   DID NERA IMPLY THAT APPROACH, IN WHOLE OR IN PART, IN

        11  CONSTRUCTING THE CHARTS THAT YOU HAVE INTRODUCED IN

        12  EVIDENCE CONCERNING WHAT WAS OR WAS NOT A MAIN OR PRIMARY

        13  BROWSER?

        14  A.   WELL, THAT'S NOT AN APPROACH, MR. BOIES.  THAT'S AN

        15  EXAMPLE OF SOMETHING THAT HE THINKS HE CAN DO WITH THE RAW

        16  DATA, AND I DON'T--WHAT THE EARLIER STUFF IS, IS A LITTLE

        17  UNCLEAR.  WE CERTAINLY DID FOCUS ON THE MAIN BROWSER IN

        18  OUR ANALYSIS, SO THAT APPROACH PRECISELY WAS APPLIED.  IT

        19  WAS, AS I RECALL, THE MAIN BROWSER WAS SELECTED BY THE

        20  RESPONDENT RATHER THAN SELECTED BY HOURS OF USE.

        21           I'M FINISHED.

        22  Q.   OKAY.  MY QUESTION, WHICH YOU BEGAN TO ADDRESS BUT I

        23  DON'T THINK FINISHED AT THE END, WAS:  YOU HAVE SAID THAT

        24  YOU USED THE APPROACH OF TAKING THE RESPONDENT'S

        25  CHARACTERIZATION TO DETERMINE WHAT WAS THE MAIN BROWSER;
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         1  CORRECT?

         2  A.   IT'S MY RECOLLECTION, YES.

         3  Q.   NOW, DID YOU ALSO PREPARE CHARTS BASED ON THE

         4  APPROACH THAT IS IDENTIFIED HERE WHICH IS IDENTIFYING WHAT

         5  THE MAIN BROWSER WAS BASED ON HOURS OF USE?

         6  A.   I DIDN'T.  AND THIS IS AGNOSTIC ABOUT WHETHER IT'S

         7  POSSIBLE TO DO THAT, ALTHOUGH IT EXPRESSES THE

         8  POSSIBILITY.  I DON'T KNOW WHETHER THE MDC DATA PERMITTED

         9  THAT.  IN ANY CASE, I DIDN'T SEE ANY SUCH CHARTS.

        10  Q.   DID YOU TRY, OR DID NERA TRY TO DO THAT?

        11  A.   I SIMPLY DON'T KNOW.  IT'S NOT OBVIOUS THAT THAT'S

        12  SUPERIOR OR INFERIOR TO THE WAY IT WAS DONE.  I DON'T KNOW

        13  WHETHER THEY TRIED TO DO IT OR WHETHER THE DATA SUPPORTED

        14  IT.

        15           MY EXPECTATION WOULD BE, I KNOW I ASKED THE

        16  QUESTION ABOUT HOW MAIN BROWSER WAS DETERMINED.  AND I

        17  WOULD BE SURPRISED IF THE DATA MADE IT POSSIBLE TO DO THIS

        18  WAY, IN LIGHT OF THE CONVERSATIONS I HAD, BUT I CAN'T SAY

        19  FOR AN ABSOLUTE CERTAINTY THAT IT WAS IMPOSSIBLE TO USE

        20  THIS APPROACH.  IT WAS NOT USED.

        21  Q.   WHO TOLD YOU THAT THEY DIDN'T THINK THEY COULD USE

        22  THIS APPROACH, OR WHO TOLD YOU WHATEVER THEY TOLD YOU THAT

        23  LED YOU TO BELIEVE THAT IT WAS UNLIKELY THAT THIS APPROACH

        24  COULD BE USED?

        25  A.   I DIDN'T INQUIRE ABOUT THIS SPECIFIC APPROACH,

                                                           18

         1  MR. BOIES.  IT HAS NO OBVIOUS MERIT OVER THE APPROACH THAT

         2  WAS USED.  I ASKED HOW WAS THE MAIN BROWSER IDENTIFIED IN

         3  THESE DATA, AND I RECEIVED THE ANSWER THAT USERS INDICATED

         4  WHAT THEIR MAIN BROWSER WAS.  AND I REMEMBER TALKING ABOUT

         5  THAT, AND--BUT I DON'T RECALL DISCUSSING THIS PARTICULAR

         6  APPROACH.

         7           NOR IS IT OBVIOUS, AS I SAID.  WHY WOULD IT HAVE

         8  ANY ADVANTAGE?

         9  Q.   WELL, DEAN SCHMALENSEE, THE PEOPLE AT NERA WERE

        10  CERTAINLY TALKING ABOUT USING THIS APPROACH.  WOULDN'T YOU

        11  WANT TO KNOW WHETHER USING THIS OTHER APPROACH CAME OUT

        12  WITH QUITE DIFFERENT RESULTS FROM USING THE APPROACH THAT

        13  YOU USED?

        14  A.   IT'S COMPLICATED, MR. BOIES.  ASKING PEOPLE TO RECALL

        15  HOURS OF USE RAISES A WHOLE SET OF ISSUES ABOUT

        16  RELIABILITY.  I'M NOT A SURVEY EXPERT.  I'M JUST SAYING

        17  IT'S NOT OBVIOUS ON ITS FACE THAT THAT'S A SUPERIOR

        18  APPROACH.

        19           IN FACT, MY INSTINCT WOULD BE NOT TO USE IT JUST

        20  BECAUSE WHO KEEPS TRACK OF HOW MANY HOURS THEY USED WHICH

        21  BROWSER, BUT I DID NOT INQUIRE, AND IT'S FULL STOP.

        22  Q.   OKAY.  LET'S SEE IF WE COULD REACH AGREEMENT.  YOU

        23  DID NOT INQUIRE, AND NO ONE EVER RAISED THIS ISSUE WITH

        24  YOU, INSOFAR AS YOU'RE AWARE; CORRECT?

        25  A.   I DID NOT INQUIRE, "IS THERE ANY WAY TO DO THE MAIN
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         1  BROWSER?"  I DO NOT RECALL ANYONE RAISING THE POSSIBILITY

         2  OF AN ALTERNATIVE APPROACH WITH ME.

         3  Q.   AND INSOFAR AS YOU'RE AWARE, NERA NEVER DID

         4  ALTERNATIVE CALCULATIONS.  THAT'S YOUR TESTIMONY NOW;

         5  CORRECT?

         6  A.   I'M UNAWARE OF ANY.  IF THEY MAY HAVE DONE THEM, I'M

         7  UNAWARE OF THEM.

         8  Q.   WELL, IF THEY HAD DONE THEM IN SUPPORT OF YOUR

         9  TESTIMONY, WOULD YOU HAVE EXPECTED THEM TO MAKE THEM KNOWN

        10  TO YOU?

        11  A.   IF AN ALTERNATIVE APPROACH MADE A MATERIAL DIFFERENCE

        12  IN THE RESULTS, I WOULD HAVE EXPECTED TO HAVE SEEN IT,

        13  YES.

        14  Q.   DID YOU PERSONALLY LOOK AT THE SURVEY QUESTIONS THAT

        15  WERE ACTUALLY USED?

        16  A.   I HAVE LOOKED AT THEM, AND I DON'T REMEMBER WHEN I

        17  FIRST DID SO, BUT YOU WILL RECALL I DID IT ON THE STAND ON

        18  THE OTHER DAY.  I HAD DONE IT BEFORE THEN.  WHEN IN THE

        19  PAST I FIRST DID IT, I DON'T RECALL.

        20  Q.   BUT YOU HAD DONE IT BEFORE PUTTING IT IN YOUR REPORT?

        21  A.   I BELIEVE SO, BUT I CAN'T BE ABSOLUTELY POSITIVE.  I

        22  MAY HAVE SIMPLY ASKED PEOPLE WHAT THE QUESTIONS SAID

        23  RATHER THAN INSPECT THE QUESTIONNAIRES DIRECTLY, BUT I

        24  THINK I SAW THE QUESTIONNAIRES.

        25  Q.   DID YOU PERSONALLY LOOK AT ANY OF THE RESULTS OF THE
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         1  SURVEYS?

         2  A.   I'M NOT SURE WHAT YOU MEAN BY "RESULTS."  I HAVE

         3  LOOKED AT THE RAW DATA.

         4  Q.   YOU HAVE LOOKED AT THE RAW DATA.  THAT'S REALLY MY

         5  QUESTION.

         6  A.   I'M SORRY, LET ME BE A LITTLE CLEAR.  BY RAW DATA

         7  HERE IS SORT OF RESPONDENT BY RESPONDENT.  THAT I HAVE NOT

         8  LOOKED AT.  I HAVE LOOKED AT TABULATIONS OF IT, SO I

         9  HAVEN'T LOOKED AT THE INDIVIDUAL RESPONSES.

        10  Q.   OKAY.  WHEN YOU'VE LOOKED AT TABULATIONS, THOSE

        11  TABULATIONS HAVE BEEN PREPARED BY PEOPLE AT NERA WORKING

        12  IN CONJUNCTION WITH PEOPLE AT MICROSOFT; IS THAT CORRECT?

        13  A.   I AM UNAWARE THAT PEOPLE AT MICROSOFT PLAYED ANY ROLE

        14  IN PRODUCING THOSE TABULATIONS.  NERA OBTAINED THE RAW

        15  DATA, AS THIS INDICATES.  AND IT'S MY UNDERSTANDING THAT

        16  NERA DID THE TABULATIONS.  I DON'T THINK THERE WAS ANY

        17  INTERACTION WITH MICROSOFT ON THE ISSUE OF TABULATION.

        18  Q.   SO, IT IS YOUR TESTIMONY THAT THE EXHIBITS THAT YOU

        19  JUST LOOKED AT IN TERMS OF GOVERNMENT EXHIBIT 2034 AND

        20  2025 THAT GO BACK AND FORTH BETWEEN MR. MEHTA AND OTHERS

        21  AT MICROSOFT AND PEOPLE AT NERA, DID NOT RELATE TO THE

        22  TABULATIONS?

        23  A.   NO.  I THOUGHT I CHARACTERIZED THEM IN MY PREVIOUS

        24  ANSWERS.  MR. NICHOLS ASKS FOR THE RAW DATA, AND THEN

        25  THERE IS A LOT OF BACK AND FORTH ABOUT WHERE ARE THE RAW
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         1  DATA, AND THE FINAL WORD IS WE ARE GOING TO USE THE MDC

         2  DATA.

         3           THERE WAS, OF COURSE, INTERACTION REGARDING

         4  OBTAINING THE DATA.  THERE WAS, NO DOUBT, INTERACTION

         5  REGARDING THE FORMATTING AND ALL THE USUAL MECHANICAL

         6  ISSUES THAT ARISE, BUT IN TERMS OF PERFORMING THE

         7  TABULATIONS, IT IS MY UNDERSTANDING THOSE WERE DONE AT

         8  NERA BY NERA PEOPLE, AND CHECKED BY NERA PEOPLE.

         9  Q.   FOR EXAMPLE, IF YOU LOOK AT GOVERNMENT EXHIBIT 2025

        10  FROM KUMAR MEHTA TO JIN PARK, WHO IS SOMEBODY AT NERA, AND

        11  BRAD FAY, WHO IS AT ROPER-STARCH, ON THE SUBJECT OF

        12  BROWSER-USAGE DATA, DO YOU SEE THAT?

        13  A.   I'M SORRY, ARE YOU AT THE TOP, OR WHERE ARE YOU?

        14  Q.   IT'S THE MIDDLE E-MAIL ON THE FIRST PAGE, DATED JULY

        15  14, 1998, AT 2:44 P.M.

        16  A.   YES, I HAVE THAT.

        17  Q.   AND THIS GOES FROM SOMEBODY AT MICROSOFT TO SOMEBODY

        18  AT ROPER-STARCH, SAYING "BRAD," REFERRING TO BRAD FAY AT

        19  ROPER-STARCH, "CAN YOU OR JOHN PLEASE HELP THEM"--AND THAT

        20  "THEM" THERE IS NERA; CORRECT, SIR?

        21  A.   I WOULD ASSUME SO.  I CAN'T IMAGINE WHO ELSE IT COULD

        22  BE.

        23  Q.   I CAN'T EITHER.

        24           "CAN YOU OR JOHN PLEASE HELP NERA OUT WITH

        25  BROWSER DATA?  THEY"--AND THAT AGAIN IS NERA; CORRECT,
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         1  SIR?

         2  A.   THAT'S HOW I READ IT.

         3  Q.   --"ARE HELPING US"--AND THE "US" THERE IS MICROSOFT;

         4  CORRECT, SIR?

         5  A.   CORRECT.

         6  Q.   --"FORMULATE A RESPONSE FOR THE DEPARTMENT OF JUSTICE

         7  CASE."

         8           DO YOU SEE THAT?

         9  A.   YES.

        10  Q.   AND THEN THE NEXT E-MAIL IS FROM MR. FAY TO MR. MEHTA

        11  AND SOMEBODY AT NERA; CORRECT?

        12  A.   THAT'S CORRECT.

        13  Q.   AND IT TALKS ABOUT HOW MUCH CERTAIN THINGS WILL COST

        14  AND WHAT IS AVAILABLE, AND ENDS, "LET US KNOW HOW YOU WANT

        15  TO PROCEED.  WE LOOK FORWARD TO BEING OF ASSISTANCE."

        16  A.   YES.

        17  Q.   AND THEN THE NEXT E-MAIL FROM MR. MEHTA TO NERA AND

        18  ROPER-STARCH SAYS, "I THINK WE ARE JUST GOING TO USE THE

        19  MDC DATA.  I THINK WE CAN GET BY WITHOUT USING THE ROPER

        20  DATA.  WILL LET YOU KNOW IF THIS CHANGES."

        21           CORRECT?

        22  A.   THAT'S WHAT IT SAYS.

        23  Q.   NOW, DOES THAT SUGGEST TO YOU, SIR, THAT MR. MEHTA

        24  WAS INVOLVED WITH NERA IN MAKING THE DECISIONS AS TO WHAT

        25  KIND OF DATA TO USE?
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         1  A.   MR. MEHTA WAS OBVIOUSLY PART OF THE--PART OF THE

         2  CONVERSATION.  MR. MEHTA WAS CLEARLY THE GO-BETWEEN TO

         3  ROPER-STARCH, SINCE MR. MEHTA HAD CONTRACTED WITH THEM.

         4           WHETHER THERE WERE CONVERSATIONS BETWEEN

         5  MR. MEHTA AND PEOPLE AT NERA THAT AREN'T REFLECTED IN THIS

         6  THREAD, OBVIOUSLY, I DON'T KNOW.  IT COULD WELL BE THAT

         7  ALL THAT HAPPENED WAS MR. NICHOLS CALLED MR. MEHTA AND

         8  SAID, "I DON'T THINK SO, IT'S SIMPLER NOT TO USE IT.  THE

         9  TABULATIONS ARE IN LINE.  IT'S CLEANER JUST TO USE THE MDC

        10  DATA," AND MR. MEHTA SENT THIS--SENT THIS E-MAIL.  I DON'T

        11  KNOW.

        12  Q.   AND JUST TO EMPHASIZE THAT "YOU DON'T KNOW," THAT

        13  SPECULATION AS TO WHAT MR. NICHOLS MIGHT OR MIGHT NOT HAVE

        14  SAID, YOU DON'T HAVE ANY REASON IN THE WORLD TO BELIEVE

        15  MR. NICHOLS ACTUALLY SAID WHAT YOU HYPOTHESIZED, DO YOU,

        16  SIR?

        17  A.   I DISCUSSED WHETHER WE WERE GOING TO USE THE

        18  ROPER-STARCH DATA WITH MR. NICHOLS AT THE TIME.  WHAT I

        19  JUST SAID IS CONSISTENT WITH THOSE CONVERSATIONS, BUT I DO

        20  NOT KNOW THE DETAILS OF HIS COMMUNICATION WITH MR. MEHTA,

        21  NO.

        22  Q.   NOT ONLY DO YOU NOT KNOW THE DETAILS, YOU DON'T KNOW

        23  IF HE EVEN HAD THE CONVERSATION THAT YOU'RE PURPORTING TO

        24  SUMMARIZE, DO YOU?

        25  A.   AS I SIT HERE, I CANNOT TESTIFY THAT HE HAD THAT
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         1  CONVERSATION.

         2  Q.   OKAY.

         3  A.   IT IS MY UNDERSTANDING THAT THE DECISION WAS NERA'S

         4  DECISION, BUT I CANNOT GIVE YOU E-MAIL SUPPORTING THAT.

         5  Q.   LET ME ASK YOU TO LOOK AT A DOCUMENT THAT HAS BEEN

         6  MARKED AS GOVERNMENT EXHIBIT 2347, WHICH IS A TABULATION

         7  THAT WE HAVE PREPARED BASED ON SOME OF THE MDC DATA THAT

         8  YOU RELIED ON.

         9           MR. LACOVARA:  I OBJECT TO THIS UNLESS MR. BOIES

        10  CAN LAY SOME FOUNDATION.  IF WE COULD DO THAT, AND WE

        11  COULD DO IT THROUGH THE WITNESS, THAT'S FINE.

        12           MR. BOIES:  I HAVEN'T OFFERED IT YET.

        13           MR. LACOVARA:  YOU ARE GOING TO ASK QUESTIONS

        14  ABOUT IT.

        15           MR. BOIES:  I AM, IN PART TO SEE IF I COULD LAY A

        16  FOUNDATION.

        17  BY MR. BOIES:

        18  Q.   DEAN SCHMALENSEE, IS IT YOUR UNDERSTANDING THAT THE

        19  MDC SURVEY ASKS RESPONDENTS WHETHER THEY HAVE USED AN

        20  ONLINE SERVICE SUCH AS AMERICA ONLINE, COMPUSERVE, PRODIGY

        21  OR THE MICROSOFT NETWORK?

        22  A.   WELL, WHEN YOU SAY THE "MDC SURVEY," IT'S MY

        23  UNDERSTANDING THAT SINCE AUGUST 1996, WHICH IS THE FIRST

        24  MONTH SHOWN HERE, IT HAS ASKED THAT AS A SCREENING

        25  QUESTION, INDEED.
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         1  Q.   OKAY.

         2  A.   WE INTRODUCED THAT SURVEY.

         3  Q.   AND DOES THE MDC SURVEY--IN MY QUESTIONS I'M GOING TO

         4  REFER TO THE PERIOD OF AUGUST '96 THROUGH AUGUST OF '97.

         5  A.   OKAY.

         6  Q.   IS IT YOUR UNDERSTANDING THAT THE MDC SURVEY, DURING

         7  THAT PERIOD, ALSO ASKED PEOPLE WHETHER OR NOT THEY HAD

         8  USED THE INTERNET?

         9  A.   YES.

        10  Q.   AND IF THEY USED THE INTERNET, IT THEN ASKED THEM

        11  WHAT THEY HAD USED TO ACCESS THE INTERNET; CORRECT?

        12  A.   I DON'T HAVE IT IN FRONT OF ME, BUT THAT'S CONSISTENT

        13  WITH MY RECOLLECTION, YES.

        14  Q.   NOW, WERE THERE PEOPLE WHO RESPONDED TO THE MDC

        15  SURVEY THAT THEY HAD NOT USED AN ONLINE SERVICE SUCH AS

        16  AMERICA ONLINE, COMPUSERVE, PRODIGY OR THE MICROSOFT

        17  NETWORK, ANSWERED "NO" TO THAT QUESTION, BUT THEN ANSWERED

        18  "YES" TO THE QUESTION AS TO WHETHER OR NOT THEY HAD

        19  ACCESSED THE INTERNET; AND THEN WHEN ASKED HOW THEY HAD

        20  ACCESSED THE INTERNET, THEY SAID THEY HAD DONE SO BY USING

        21  AOL, COMPUSERVE, PRODIGY, OR THE MICROSOFT NETWORK?

        22  A.   APART FROM THIS DOCUMENT, WHICH SUGGESTS AN ANSWER TO

        23  THAT QUESTION, I DON'T KNOW.

        24  Q.   DID YOU EVER CHECK IT?

        25  A.   I DID NOT CHECK FOR WHETHER ALL RESPONDENTS WERE
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         1  CONSISTENT.  THERE, OF COURSE, WERE A NUMBER OF OTHER

         2  CONSISTENCY CHECKS ONE MIGHT RUN.  I DIDN'T DO THEM.

         3  Q.   ASSUMING THAT THIS DOCUMENT WAS RIGHT, THAT PEOPLE

         4  DID GIVE THESE INCONSISTENT RESPONSES AND DID SO TO A

         5  SIGNIFICANT DEGREE, IS THAT SOMETHING YOU WOULD HAVE LIKED

         6  TO HAVE KNOWN?

         7  A.   MR. BOIES, CAN YOU EXPLAIN THIS DOCUMENT TO ME SO I

         8  UNDERSTAND IT, SO I CAN ANSWER THAT QUESTION?

         9  Q.   I WILL TRY, ALTHOUGH I HAD HOPED THAT THE HEADINGS

        10  MADE IT SELF-EXPLANATORY.

        11           IT SHOWS THE MONTHS OF THE MDC SURVEY FROM AUGUST

        12  OF '96 THROUGH AUGUST OF '97.  AND THEN IT TALKS ABOUT THE

        13  RESPONDENTS THAT RESPONDED "NO" TO THE QUESTION AS TO

        14  WHETHER THEY HAD USED AN OLS SUCH AS AMERICAN ONLINE,

        15  COMPUSERVE, PRODIGY OR THE MICROSOFT NETWORK, OKAY?

        16  A.   THAT'S THE COLUMN HEADED "NUMBER OF RESPONDENTS"?

        17  THOSE ARE THE ONES WHO SAID "NO"?

        18           YOU SEE, MY CONFUSION IS THE FOOTNOTES APPEAR TO

        19  BE MISPLACED.  IF FOOTNOTE ONE APPLIES TO THE COLUMN

        20  HEADED "NUMBER OF RESPONDENT"--WELL, NO, I'M NOT SURE.

        21  Q.   THESE ARE PEOPLE WHO SAID NO, THEY DID NOT USE OLS,

        22  BUT YES, THEY DID ACCESS THE INTERNET.

        23  A.   I ASSUMED THOSE PEOPLE TO BE THE PEOPLE IN THE

        24  CENTER, YES.

        25  Q.   WHERE IT SAYS "NUMBER OF RESPONDENTS."
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         1           THIS IS NOT ROCKET SCIENCE, SIR.

         2  A.   I'M NOT TRYING TO BE DIFFICULT, MR. BOIES.  I JUST

         3  WANT TO BE SURE I UNDERSTAND.  IT SAYS "NUMBER OF

         4  RESPONDENTS" IN TWO PLACES.  THERE IS--THE NUMBER OF

         5  RESPONDENTS ON THE LEFT, IF I UNDERSTAND CORRECTLY, IS

         6  PROBABLY THE NUMBER WHO SAID "NO" TO "DID YOU USE AN

         7  ONLINE SERVICE IN THE PAST TWO WEEKS?"  THE NUMBER OF

         8  RESPONDENTS IN THE NEXT FOUR COLUMNS IS PROBABLY THOSE

         9  WHO, IN A SUBSEQUENT QUESTION, SAID--THEY GAVE THE

        10  INCONSISTENT RESPONSE.  I WANT TO BE SURE I UNDERSTAND THE

        11  DOCUMENT.

        12  Q.   WELL, JUST TO WALK YOU THROUGH THE DOCUMENT, THERE IS

        13  FIRST THE COLUMN THAT SAYS "MONTH," AND UNDER "MONTH" IT

        14  SAYS "AUGUST '96, SEPTEMBER 1996," ALL THE WAY DOWN TO

        15  AUGUST OF 1997; CORRECT?

        16  A.   WE ARE OKAY THERE, YES, SIR.

        17  Q.   THERE IS THEN A COLUMN THAT SAYS "NUMBER OF

        18  RESPONDENTS."  DO YOU SEE THAT?

        19  A.   I DO.

        20  Q.   AND THE FIRST NUMBER IS 88.  THE NEXT NUMBER IS 278?

        21  A.   YES.

        22  Q.   AND THAT IS--AND THERE IS AN ENTRY IN THAT COLUMN FOR

        23  EACH OF THE MONTHS LISTED; CORRECT?

        24  A.   THAT'S CORRECT.

        25  Q.   AND THEN THERE IS A FOOTNOTE THAT SHOWS THAT FOR THE
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         1  FIRST THREE MONTHS THAT ARE LISTED, FOOTNOTE ONE--DO YOU

         2  SEE?

         3  A.   I SEE IT.

         4  Q.   IT SAYS, "RESPONDENT ANSWERED `NO' TO QUESTION S8A,

         5  OLS ACCESS IN THE PAST TWO WEEKS; AND `YES' TO QUESTION

         6  S8B, INTERNET ACCESS IN THE PAST TWO WEEKS."

         7           DO YOU SEE THAT?

         8  A.   I SEE THAT FOOTNOTE.

         9  Q.   OKAY.  AND THAT ATTACHES TO THE FIRST THREE MONTHS;

        10  CORRECT?

        11  A.   THAT FOOTNOTE ATTACHES TO THE FIRST THREE MONTHS,

        12  THAT'S CORRECT.

        13  Q.   AND IS IT YOUR UNDERSTANDING THAT THAT'S THE WAY

        14  THOSE QUESTIONS WERE ASKED IN AUGUST OF 1996, SEPTEMBER OF

        15  1996, AND NOVEMBER OF 1996?

        16  A.   WELL, I DON'T HAVE A FINE COLLECTION OF QUESTION

        17  NUMBERING, BUT THAT IS CONSISTENT WITH MY RECOLLECTION,

        18  ABSOLUTELY.

        19  Q.   OKAY.  AND THEN, ALTHOUGH YOU MAY NOT REMEMBER THE

        20  PRECISE MONTH THAT THIS HAPPENED--

        21  A.   RIGHT.

        22  Q.   --IS IT YOUR UNDERSTANDING THAT AT SOME POINT

        23  QUESTION S8B, AS TO WHETHER THERE HAD BEEN INTERNET ACCESS

        24  IN THE PAST TWO WEEKS, WAS BROKEN UP INTO S8B, S8C, AND

        25  S8D, REFERRING SPECIFICALLY TO INTERNET ACCESS IN THE PAST
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         1  TWO WEEKS FROM HOME, WORK, OR SCHOOL?

         2  A.   YES, I THINK THAT'S RIGHT.

         3  Q.   AND FOOTNOTE TWO, WHICH APPLIES TO DECEMBER OF '96

         4  THROUGH AUGUST OF 1997, SAYS, "RESPONDENT ANSWERED `NO' TO

         5  QUESTION S8A, OLS ACCESS IN THE PAST TWO WEEKS; AND `YES'

         6  TO QUESTION S8B, S8C OR S8D, INTERNET ACCESS IN THE PAST

         7  TWO WEEKS FROM HOME, WORK OR SCHOOL"; CORRECT?

         8  A.   THAT'S CORRECT, YEP.

         9  Q.   OKAY.  THEN MOVING TO THE NEXT ONE, AND THAT'S HEADED

        10  "NUMBER OF RESPONDENTS WHO SAID THEY HAD NOT ACCESSED AN

        11  OLS SUCH AS AMERICA ONLINE"--

        12  A.   I'M SORRY, MR. BOIES, MY CONFUSION COMES FROM THAT

        13  FIRST COLUMN.

        14  Q.   OKAY.

        15  A.   THE COLUMN THAT JUST SAYS "NUMBER OF RESPONDENTS."

        16  IS THAT THE SAMPLE SIZE, OR IS THAT WHAT PURPORTS TO BE

        17  THE NUMBER OF INCONSISTENT RESPONSES?  THAT'S WHAT I DON'T

        18  GET.

        19           MR. LACOVARA:  YOUR HONOR, MAY I CONFER WITH

        20  MR. BOIES FOR A MOMENT?

        21           THE COURT:  SURE.

        22           MR. LACOVARA:  YOUR HONOR, I SUGGESTED WE MIGHT

        23  WANT TO PUT A COPY OF THE SURVEYS IN FRONT OF THE WITNESS

        24  SO IF HE'S GOING TO BE VOUCHING FOR THIS DOCUMENT, SEE IF

        25  THE QUESTIONS IN THE SURVEYS ARE, IN FACT, AS THE DOCUMENT
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         1  IN SHORTHAND REPRESENTS.

         2           MR. BOIES:  THAT'S FINE.

         3           THE COURT:  FINE.  LET'S TAKE A BRIEF RECESS.

         4           OH, YOU'VE GOT ONE HERE?

         5           MR. BOIES:  WE HAVE DEFENDANT'S EXHIBIT 2552,

         6  WHICH IS THE FIRST OF THE SURVEYS, WHICH I SHALL HAND UP

         7  TO THE WITNESS.

         8  BY MR. BOIES:

         9  Q.   DEAN SCHMALENSEE, MR. LACOVARA SUGGESTS THAT IT MIGHT

        10  CLARIFY YOUR THINKING, AND CLARIFY ANY CONFUSION THAT

        11  EXISTS, IF I SAID TO YOU THAT THE FOOTNOTES THAT APPEARED

        12  NEXT TO THE MONTH COULD EQUALLY WELL APPEAR NEXT TO THE

        13  NUMBER IN THE COLUMN "NUMBER OF RESPONDENTS."  WOULD THAT

        14  MAKE IT CLEAR?

        15  A.   THAT'S WHAT I THOUGHT WAS THE CASE, MR. BOIES, YEAH.

        16  Q.   OKAY.

        17  A.   THAT WILL HELP.

        18  Q.   OKAY.  SO THAT THOSE FOOTNOTES APPLY TO THE MONTH AND

        19  TO THE NUMBER OF RESPONDENTS.

        20           WITH THAT CLARIFICATION, DO YOU UNDERSTAND THE

        21  CHART?

        22  A.   I BELIEVE I DO.

        23  Q.   OKAY.

        24  A.   MAY I TRY A SUMMARY AND SEE IF I HAVE IT?

        25  Q.   SURE.
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         1  A.   WHAT I WAS TRYING TO DO WAS TO MAKE SURE I UNDERSTOOD

         2  THE PERCENTAGES IN THE RIGHT-HAND COLUMN.  AND I TAKE IT

         3  THAT WHAT WE HAVE HERE IS THAT, IN TOTAL, 1350 PEOPLE OVER

         4  THESE 13 MONTHS SAID THEY USED THE INTERNET BUT DIDN'T USE

         5  AN ONLINE SERVICE.  AND THEN 264, 20 PERCENT OF THEM LATER

         6  ON, WHEN ASKED HOW THEY HAD GOTTEN TO THE INTERNET, SAID

         7  THEY USED AN ONLINE SERVICE, AND THEY LISTED THE ONES

         8  INDICATED.

         9           DO I UNDERSTAND FINALLY?

        10  Q.   YES.

        11  A.   THANK YOU.

        12  Q.   OKAY.  THANK YOU.

        13  A.   I'M NOT TRYING TO BE DIFFICULT, SIR.

        14  Q.   NOW, ASSUMING THAT THE FACTS ARE AS WE BOTH READ THIS

        15  EXHIBIT, IS THAT SOMETHING THAT YOU WOULD HAVE WANTED TO

        16  KNOW IN ASSESSING WHETHER AND THE EXTENT TO WHICH IT MAKES

        17  SENSE TO RELY ON THE MDC DATA?

        18  A.   MR. BOIES, IT WOULD HAVE BEEN INTERESTING, BUT AGAIN,

        19  I'M NOT AN EXPERT ON SURVEY DESIGN.  I AM AWARE THAT

        20  PEOPLE GIVE INCONSISTENT RESPONSES TO SURVEYS, AND I AM

        21  NOT SUFFICIENTLY EXPERT IN WHAT'S RELEVANT HERE TO KNOW

        22  HOW TO ASSESS THAT.

        23  Q.   ALL RIGHT, SIR.  IS IT POSSIBLE WITH THE BACKUP THAT

        24  YOU HAVE TO DETERMINE WHETHER OR NOT THIS IS ACCURATE?  IN

        25  OTHER WORDS, I JUST PRESENTED IT TO YOU, YOU DIDN'T
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         1  PRODUCE THIS EXHIBIT, BUT YOU'VE RELIED ON THE MDC DATA.

         2  IS IT POSSIBLE FOR YOU TO CHECK WHETHER THIS IS ACCURATE

         3  OR NOT?

         4  A.   IF I UNDERSTAND IT CORRECTLY, THE DATA SOURCE, THE

         5  DATASET THAT NERA HAS, IT OUGHT TO BE POSSIBLE TO CHECK

         6  THIS, YES.

         7  Q.   WOULD YOU BE PREPARED TO DO THAT OVERNIGHT?

         8  A.   I WOULD BE PREPARED TO ASK NERA IF THEY COULD DO IT

         9  OVERNIGHT, AND IF THE ANSWER IS "YES," TO REACT IN THE

        10  MORNING.

        11  Q.   OKAY.  AND IF THEY CAN'T DO IT OVERNIGHT, IF YOU WILL

        12  JUST TURN OVER THE DATASET TO US, WE WILL.

        13  A.   I THINK YOU HAVE THEM, SIR, BUT I WILL ASK.

        14  Q.   OKAY.  LET ME COME BACK TO THIS AFTER YOU'VE HAD A

        15  CHANCE TO CHECK IT, BUT ACCEPTING THAT YOU'RE NOT A SURVEY

        16  EXPERT AND THE OTHER QUALIFICATIONS THAT YOU GAVE, JUST IN

        17  TERMS OF YOUR OWN KNOWLEDGE ABOUT STATISTICS--AND YOU

        18  CONSIDER YOURSELF AN EXPERT IN STATISTICS, DO YOU NOT,

        19  SIR?

        20  A.   I CONSIDER MYSELF TO AT LEAST ONCE HAVE BEEN

        21  REASONABLY COMPETENT IN STATISTICS.  WHETHER, AS I SIT

        22  HERE, I COULD GO THROUGH ENOUGH TO PROVE MYSELF AN EXPERT,

        23  WE WOULD HAVE TO SEE, BUT ONCE REASONABLY COMPETENT, I

        24  WILL TAKE.

        25  Q.   OKAY.  BASED ON WHATEVER RESIDUAL COMPETENCE THAT
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         1  EXISTS IN THIS AREA, CAN YOU TELL ME WHETHER THE FACT THAT

         2  A 20-PERCENT FIGURE OF INCONSISTENT RESPONSES EXIST WOULD

         3  BE SOMETHING THAT YOU WOULD CONSIDER OF STATISTICAL

         4  SIGNIFICANCE?

         5           MR. LACOVARA:  OBJECTION, YOUR HONOR.  ASSUMES A

         6  FACT THAT IS NOT IN EVIDENCE.  THERE IS NO FOUNDATION.  IF

         7  MR. BOIES WOULD LIKE TO ASK THE WITNESS TO ASSUME THE

         8  ACCURACY OF THE DOCUMENT AND REPHRASE, I WILL NOT OBJECT.

         9  BY MR. BOIES:

        10  Q.   THAT'S WHAT I MEANT TO BE DOING, AND DEAN

        11  SCHMALENSEE, I THOUGHT I HAD, BUT I MAKE EXPLICIT THAT YOU

        12  HAVE NOT CHECKED THE ACCURACY OF THIS DOCUMENT.  I'M

        13  ASKING YOU, FOR THE PURPOSE NOW OF ANSWERING AN EXPERT

        14  QUESTION, TO ASSUME THAT APPROXIMATELY 20 PERCENT OF THE

        15  PEOPLE WHO SAID THAT THEY DID NOT ACCESS THE INTERNET

        16  THROUGH AN OLS SUCH AS AMERICA ONLINE, COMPUSERVE, PRODIGY

        17  OR THE MICROSOFT NETWORK, BUT DID ACCESS THE INTERNET,

        18  LATER SAID THAT THE WAY THEY ACCESSED THE INTERNET WAS

        19  THROUGH AOL, COMPUSERVE, MSN OR PRODIGY.

        20           IF THAT WERE THE CASE, IS THAT SOMETHING THAT YOU

        21  THINK WOULD BE STATISTICALLY SIGNIFICANT IN ANALYZING THE

        22  APPROPRIATENESS OF RELYING ON THE MDC DATA?

        23  A.   IT WOULD DEPEND INEVITABLY, MR. BOIES, ON THE EXACT

        24  QUESTION TO BE ASKED.  IT'S A LITTLE HARD TO GO MUCH

        25  BEYOND THAT.
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         1           AGAIN, I WOULD ALSO NEED TO BE GUIDED BY PEOPLE

         2  WHO KNOW MORE ABOUT SURVEYS--OBVIOUSLY, SURVEYS OF THIS

         3  KIND ARE ROUTINELY USED BY AMERICAN CORPORATIONS IN THE

         4  ORDINARY COURSE OF BUSINESS--WHETHER, IN FACT, IT'S THE

         5  CASE THAT THE SECOND RESPONSE OR THE FIRST RESPONSE IS

         6  NORMALLY MUCH MORE ACCURATE AND ONE CAN PLAUSIBLY USE ONE

         7  OR THE OTHER.

         8           I SIMPLY DON'T KNOW.  I SIMPLY DON'T KNOW.  IT'S

         9  SOMETHING THAT I KNOW ARISES IN SURVEYS ROUTINELY THAT

        10  PEOPLE GIVE INCONSISTENT RESPONSES, BUT IT'S NOT A PURELY

        11  STATISTICAL QUESTION.  AND EVEN IF IT IS, TO THE EXTENT IT

        12  IS A STATISTICAL QUESTION, IT DEPENDS ON THE INFERENCE

        13  BEING MADE.

        14  Q.   I NOW ASK YOU A QUESTION THAT'S PROBABLY NOT VERY

        15  RELEVANT TO ANYTHING OTHER THAN MY REPUTATION, BUT I HAVE

        16  BEEN REFERRING IN THESE QUESTIONS TO AMERICA ONLINE, AND

        17  YOU WILL NOTE THAT THAT COMES FROM THE MDC QUESTIONS,

        18  WHICH IS NOT TO SAY THAT I BLAME MDC FOR MY PRIOR USE OF

        19  THAT TERM, BUT JUST THAT IT IS NOT UNIQUE.

        20  A.   I'M SORRY, IS THERE A QUESTION?

        21  Q.   NO.

        22  A.   OKAY.

        23  Q.   LET ME GO ON TO ANOTHER SUBJECT, AND WE WILL COME

        24  BACK TO THIS AFTER NERA HAS HAD AN OPPORTUNITY TO CHECK

        25  THIS.
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         1           AND IN THAT CONNECTION, I WANT TO GO BACK TO THE

         2  EXHIBITS THAT MR. LACOVARA USED WITH YOU TODAY.  AND DO

         3  YOU HAVE UP THERE DEFENDANT'S EXHIBIT 2803, WHICH IS APP'S

         4  ONLINE?

         5  A.   YEAH, ONE OF THOSE USED THIS MORNING?

         6  Q.   YES.

         7  A.   YES, I DO.

         8  Q.   DID YOU RELY ON THIS DOCUMENT IN REACHING ANY OF YOUR

         9  CONCLUSIONS, SIR?

        10  A.   I RELIED ON IT FOR THE TESTIMONY I GAVE ABOUT IT,

        11  WHICH IS THAT A COMPANY CALLED "APP'S ONLINE" PURPORTS TO

        12  OFFER THIS FUNCTIONALITY ON THE WEB.

        13  Q.   MR. LACOVARA SAID HE WAS OFFERING THIS DOCUMENT TO

        14  SHOW WHAT APP'S ONLINE, A PROFIT-MAKING COMPANY, WAS

        15  SAYING.

        16           DO YOU KNOW WHETHER APP'S ONLINE MAKES ANY

        17  PROFITS?

        18  A.   I THINK MR. LACOVARA PROBABLY INTENDED TO SAY A

        19  COMPANY THAT WOULD LIKE TO MAKE PROFITS AS OPPOSED TO A

        20  DEDICATED NONPROFIT.

        21           I DO NOT KNOW WHETHER APP'S ONLINE, LIKE MOST

        22  INTERNET COMPANIES, LOSES MONEY.

        23  Q.   DO YOU KNOW WHETHER IT HAS ANY REVENUE AT THE PRESENT

        24  TIME?

        25  A.   GIVEN, I THINK, ITS BUSINESS MODEL WHICH INVOLVED

                                                           36

         1  FREE TRIAL USAGE, THOUGH I MAY BE WRONG IN THAT REGARD, IT

         2  MAY NOT HAVE REVENUES AT THE PRESENT TIME, LIKE MANY

         3  INTERNET COMPANIES.

         4  Q.   IT MAY WELL NOT HAVE--BUT MY QUESTION--

         5  A.   I DO NOT KNOW.

         6  Q.   --IS WHETHER YOU KNOW.

         7  A.   I DON'T KNOW.

         8  Q.   DO YOU KNOW HOW MANY EMPLOYEES IT HAS?

         9  A.   NO, I DO NOT.

        10  Q.   HAVE YOU EVER USED ANY SERVICE OF APP'S ONLINE?

        11  A.   I PERSONALLY HAVEN'T.  I DO KNOW, THOUGH, THIS E-MAIL

        12  GOES ON TO INCLUDE SOME MATERIAL FROM LOTUS THAT OBVIOUSLY

        13  IS A PROFIT-MAKING COMPANY THAT TALKS ABOUT THIS PRODUCT.

        14  I DON'T KNOW WHETHER IT MENTIONS APP'S ONLINE OR NOT, BUT

        15  MENTIONS THE TEAM-ROOM PRODUCT, AND LOTUS DOES HAVE A LOT

        16  OF EMPLOYEES.

        17  Q.   YES, LOTUS DOES, BUT THIS WAS NOT FROM THE LOTUS WEB

        18  SITE, WAS IT, SIR?

        19  A.   NO.  WELL, THE FIRST FEW PAGES AREN'T.  THE LAST FEW

        20  PAGES ARE.  THIS IS FROM APP'S ONLINE WHICH USES LOTUS

        21  SOFTWARE.  AT LEAST IT CLAIMS TO OFFER THIS FEATURE.

        22  Q.   YES, THAT WAS GOING TO BE MY NEXT QUESTION.  DO YOU

        23  KNOW WHETHER APP'S ONLINE HAS ACTUALLY OFFERED THAT

        24  FEATURE YET?

        25  A.   I KNOW ONLY THAT IT CLAIMS WHAT IT CLAIMS.  IF IT
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         1  CLAIMS TO OFFER IT, THAT'S WHAT I KNOW.  IF IT DOESN'T, I

         2  HAVEN'T CHECKED.

         3  Q.   OKAY.  I ASKED YOU WHETHER YOU PERSONALLY EVER USED

         4  ANY SERVICE OF APP'S ONLINE.

         5           DO YOU KNOW ANYONE WHO HAS USED ANY SERVICE OF

         6  APP'S ONLINE?

         7  A.   I HAVEN'T HAD THAT CONVERSATION WITH A LARGE NUMBER

         8  OF PEOPLE.  I MAY WELL KNOW SOMEONE WHO HAS USED THIS

         9  SERVICE, BUT NO ONE HAS EVER TOLD ME THAT THEY USED THIS

        10  SERVICE.

        11  Q.   TO ASK A MORE PRECISE QUESTION, IS THERE ANYBODY THAT

        12  YOU CAN IDENTIFY WHO YOU KNOW OR BELIEVE HAS USED THIS

        13  SERVICE?

        14  A.   NO, SIR.

        15  Q.   OKAY.  YOU SAID EARLIER TODAY THAT THERE WAS AN

        16  ENORMOUS ACTIVITY PRODUCING WEB-BASED APPLICATIONS.

        17           HOW MUCH MONEY IS SPENT ANNUALLY AT THE PRESENT

        18  TIME ON DEVELOPING WEB-BASED APPLICATIONS?

        19  A.   MR. BOIES, I DON'T RECALL USING THE WORD "ENORMOUS,"

        20  ALTHOUGH PERHAPS I DID.  WELL, I WILL ACCEPT THAT AS AN

        21  ASSUMPTION.  I DO NOT KNOW HOW MUCH MONEY IS INVOLVED, NO,

        22  SIR.

        23  Q.   DO YOU KNOW APPROXIMATELY?

        24  A.   NO, AND I'M NOT CLEAR THAT IT'S THE RIGHT MEASURE,

        25  FRANKLY.  A NUMBER OF GRADUATES OF MY SCHOOL HAVE STARTED
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         1  ONLINE STARTUP COMPANIES WITH RELATIVELY LITTLE MONEY.

         2  ONE OF THE FEATURES OF THIS BUSINESS IS THAT IT'S NOT A

         3  HUGELY CAPITAL-INTENSIVE BUSINESS, SO I COULD PROBABLY

         4  NAME SEVERAL STARTUPS THAT HAVE VIRTUALLY NO MONEY

         5  INVOLVED.  BUT I DON'T KNOW THE ANSWER AS TO HOW MUCH

         6  MONEY.

         7  Q.   DO YOU KNOW HOW MUCH MONEY IS SPENT DEVELOPING

         8  APPLICATIONS FOR THE WINDOWS OPERATING SYSTEM?

         9  A.   I DON'T RECALL HAVING SEEN AN ESTIMATE OF THAT

        10  QUANTITY.

        11  Q.   DID YOU EVER MAKE ANY EFFORT TO STUDY OR ASCERTAIN OR

        12  ESTIMATE WHAT THE RELATIONSHIP WAS BETWEEN HOW MUCH MONEY

        13  WAS SPENT ON DEVELOPING APPLICATIONS FOR WINDOWS AND HOW

        14  MUCH MONEY WAS SPENT DEVELOPING WHAT YOU REFERRED TO AS

        15  WEB-BASED APPLICATIONS?

        16  A.   I HAVEN'T MADE THAT ATTEMPT.  I DON'T THINK IT COULD

        17  BE DONE RELIABLY.  NOR DO I THINK IT WOULD BE RELEVANT.

        18  Q.   DO YOU BELIEVE THAT THERE WILL COME A TIME IN THE

        19  FUTURE WHEN PEOPLE SPEND AS MUCH EFFORT DEVELOPING

        20  WEB-BASED APPLICATIONS AS THEY DO DEVELOPING APPLICATIONS

        21  FOR WINDOWS?

        22  A.   I'M NOT A PROPHET, MR. BOIES.  IT COULD HAPPEN.  IT'S

        23  CONSISTENT WITH A GOOD DEAL OF WRITING.  I DON'T KNOW

        24  WHETHER IT WILL.  IT'S CONSISTENT WITH CURRENT TRENDS.

        25  TRENDS HAVE A WAY OF NOT ALWAYS CONTINUING.  I CANNOT, AS
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         1  I SIT HERE, REPRESENT THAT I KNOW WHAT WILL HAPPEN IN THIS

         2  REGARD IN THE FUTURE.

         3  Q.   HAVE YOU MADE A JUDGMENT OR REACHED AN OPINION AS TO

         4  WHAT YOU THINK WILL HAPPEN IN THE FUTURE IN THIS REGARD?

         5  A.   AS REGARDS DOLLARS OF DEVELOPMENT EFFORT, NO.  THE

         6  WINDOWS PLATFORM WILL BE ATTRACTIVE.  IT IS VERY CLEAR TO

         7  ME, THOUGH, THAT IN RELATIVE TERMS, THERE WILL BE A SHIFT

         8  OF WHERE PEOPLE DO THEIR COMPUTATION, THEIR COMPUTING

         9  ACTIVITY, WHERE PROCESSING IS DONE FROM THE DESKTOP TO THE

        10  SERVER.  WITH THAT, ONE WOULD EXPECT TO SEE A SHIFT IN

        11  DEVELOPMENT DOLLARS.

        12           BUT AS I SAY, I'M NOT A PROPHET.  A LOT OF PEOPLE

        13  ARE BETTING ON THAT.  THERE IS A LOT OF RESEARCH AT MIT

        14  AND ELSEWHERE GOING IN THAT DIRECTION, BUT ONE

        15  EXTRAPOLATES CURRENT TRENDS WITH SOME HAZARD IN THIS

        16  BUSINESS, AND AS I SAY, I'M NOT A PROPHET.

        17  Q.   AND I DON'T WANT YOU TO PROPHESIZE BEYOND YOUR KIN,

        18  SIR.  I'M JUST TRYING TO FIGURE OUT WHETHER YOU MADE A

        19  JUDGMENT AS PART OF YOUR ANALYSIS THAT YOU HAVE TESTIFIED

        20  TO AS TO WHETHER OR NOT THAT'S GOING TO HAPPEN, AND IF SO,

        21  WHEN.

        22  A.   I HAVEN'T MADE A JUDGMENT.  IT COULD HAPPEN.  IT

        23  COULD HAPPEN REASONABLY SOON.  SOME NEW DEVELOPMENT COULD

        24  REVERSE THE TREND.  SOME NEW DEVELOPMENT COULD SPEED IT

        25  UP.  I SIMPLY DON'T KNOW A WAY TO COME TO A REASONED
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         1  CONCLUSION ON THAT POINT.

         2  Q.   OKAY.  YOU WERE ALSO ASKED ABOUT DEFENDANT'S EXHIBIT

         3  1428, WHICH RELATED TO QUICKEN.

         4           DO YOU HAVE EXHIBIT 1428 UP THERE?

         5  A.   YES, I DO.

         6  Q.   IN ORDER TO RUN QUICKEN, DO YOU NEED TO HAVE A

         7  COMPUTER SYSTEM?

         8  A.   YES.

         9  Q.   AND DO YOU NEED TO HAVE AN OPERATING SYSTEM FOR THAT

        10  COMPUTER SYSTEM?

        11  A.   IN ORDER TO RUN QUICKEN TODAY, YOU NEED A COMPUTER

        12  SYSTEM WITH AN OPERATING SYSTEM, THAT'S CORRECT.

        13  Q.   LET ME ASK YOU NEXT TO LOOK AT DEFENDANT'S EXHIBIT

        14  2796, WHICH RELATES TO YAHOO.  AND THERE WERE A NUMBER OF

        15  SERVICES THAT YOU REFERRED TO THAT ARE LISTED IN HERE;

        16  PERHAPS THE THIRD PAGE.  "YAHOO PROPERTIES."  DO YOU SEE

        17  THAT?

        18  A.   YES.  THAT'S THE SIXTH PAGE.

        19  Q.   SIXTH PAGE.

        20  A.   YES.

        21  Q.   NOW, FIRST, HAVE YOU EVER PERSONALLY ACCESSED A

        22  YAHOO?

        23  A.   I HAVE USED YAHOO AS A SEARCH ENGINE.  I HAVE NEVER

        24  USED YAHOO FOR THESE PROPERTIES.

        25  Q.   WHEN YOU USED YAHOO AS A SEARCH ENGINE, HAVE YOU USED
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         1  YOUR PC TO ACCESS AT YAHOO?

         2  A.   YES.

         3  Q.   IN ORDER TO USE THE SERVICES THAT ARE HERE UNDER

         4  YAHOO PROPERTIES, DO YOU NEED TO HAVE A PC?

         5  A.   IT'S MY UNDERSTANDING THAT YOU NEED TO HAVE A BROWSER

         6  THAT MEETS CERTAIN SPECIFICATIONS.  NOW, WHETHER WHICH

         7  ARRAY OF BROWSERS USE--ARE USABLE HERE, I'M NOT SURE I

         8  KNOW FOR CERTAIN, BUT YOU NEED--AT PRESENT YOU NEED A

         9  COMPUTER.  YOU MAY BE ABLE TO ACCESS IT FROM A WINDOWS CE

        10  HANDHELD.  I DON'T KNOW THAT, BUT YOU NEED SOME DEVICE

        11  CAPABLE OF DOING COMPUTATION.  IT MAY BE POSSIBLE TO GET

        12  TO SOME OF THIS FROM A PALM.  I DON'T KNOW THAT EITHER,

        13  BUT YOU NEED SOMETHING THAT HAS AN OPERATING SYSTEM ON IT

        14  AT PRESENT, AS FAR AS I KNOW.

        15  Q.   HAVE YOU, IN THE COURSE OF THE WORK THAT YOU HAVE

        16  DONE, REACHED A JUDGMENT OR A CONCLUSION AS TO THE EXTENT

        17  TO WHICH YOU THINK THE PERSONAL COMPUTER OPERATING SYSTEM

        18  WILL CONTINUE TO BE AN IMPORTANT BUSINESS GOING FORWARD

        19  INTO THE FUTURE?

        20  A.   YOU TEMPT ME TO PROPHESY AGAIN, MR. BOIES.

        21  Q.   NO, I'M NOT TRYING TO TEMPT YOU TO DO SOMETHING YOU

        22  HAVE NOT ALREADY DONE.  WHAT I'M ASKING YOU IS WHETHER, AS

        23  PART OF THE WORK THAT YOU HAVE DONE, IN REACHING THE

        24  CONCLUSIONS THAT YOU HAVE TESTIFIED THAT YOU HAVE REACHED,

        25  HAVE YOU REACHED SUCH A CONCLUSION OR FORMED SUCH A VIEW?
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         1  A.   WHETHER THE PC BUSINESS--THE DESKTOP COMPUTER

         2  BUSINESS, IF YOU WILL--WILL CONTINUE TO BE IMPORTANT GOING

         3  FORWARD?  IS THAT THE QUESTION?  I'M SORRY.

         4  Q.   THAT WASN'T ACTUALLY MY QUESTION BECAUSE I FOCUSED ON

         5  THE OPERATING SYSTEM, BUT LET ME START WITH THE PC

         6  BUSINESS BECAUSE, AS I THINK, ONE LEADS TO THE OTHER.

         7  A.   FROM EVERYTHING I HAVE SEEN, AT LEAST FOR SOME NUMBER

         8  OF YEARS--AND IT WOULD BE HARD TO SAY HOW MANY--WHILE

         9  THERE WOULD BE MANY WAYS TO ACCESS THE INTERNET AND DO A

        10  LOT OF COMPUTATION THAT WAY, A LOT OF WORK WILL BE DONE ON

        11  THE DESKTOP USING DESKTOP EQUIPMENT.  HOW MUCH, HOW FAST,

        12  HOW THE TRENDS WILL GO, I DON'T KNOW, BUT IT SEEMS

        13  APPARENT TO ME THAT FOR SOME TIME TO COME, THAT WILL BE AN

        14  IMPORTANT BUSINESS.

        15           MR. BOIES:  IS THIS A CONVENIENT POINT TO TAKE A

        16  RECESS?

        17           THE COURT:  YES.

        18           (BRIEF RECESS.)

        19           THE COURT:  ALL RIGHT.

        20  BY MR. BOIES:

        21  Q.   DEAN SCHMALENSEE, I WOULD LIKE TO BEGIN NOW WITH

        22  DEFENDANT'S EXHIBIT 2440, WHICH I BELIEVE IS THE DOCUMENT

        23  FROM THE GOLDMAN, SACHS DUE-DILIGENCE WORK THAT YOU WERE

        24  GOING TO REVIEW OVER THE LUNCHEON RECESS.

        25           MR. LACOVARA:  YOUR HONOR, MAY I APPROACH
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         1  COUNSEL?

         2           THE COURT:  SURE.

         3           (PAUSE.)

         4           MR. BOIES:  MR. LACOVARA REMINDS ME THAT THIS IS

         5  UNDER SEAL, AND I SO REMIND THE WITNESS.

         6  BY MR. BOIES:

         7  Q.   AND AM I CORRECT THAT THIS IS THE DOCUMENT FROM WHICH

         8  YOU DERIVE THE 22 PERCENT NUMBER THAT YOU REFERRED TO IN

         9  YOUR TESTIMONY?

        10  A.   YES, IT MAY APPEAR ELSEWHERE, BUT I BELIEVE IT DOES

        11  APPEAR HERE.

        12  Q.   ARE YOU AWARE OF ANY OTHER DOCUMENTS IN WHICH THAT

        13  NUMBER APPEARS?

        14  A.   I DON'T HAVE A COMPREHENSIVE INVENTORY OF DOCUMENTS

        15  IN MY HEAD.  I SIMPLY SAID IT MAY APPEAR ELSEWHERE.  I

        16  DON'T KNOW.

        17  Q.   I--

        18  A.   I CAN'T POINT TO ONE.

        19  Q.   OKAY.  NOW, I ASKED YOU BEFORE LUNCH WHETHER THIS WAS

        20  A DOCUMENT THAT YOU HAD HAD AN OPPORTUNITY TO READ ALL THE

        21  WAY THROUGH, AND YOU SAID YOU NEEDED TO CHECK THAT, AND

        22  THAT YOU WOULD.

        23           HAVE YOU HAD AN OPPORTUNITY TO CONFIRM WHETHER OR

        24  NOT THIS WAS A DOCUMENT YOU HAD AN OPPORTUNITY TO READ ALL

        25  THE WAY THROUGH?
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         1  A.   I CERTAINLY HAD AN OPPORTUNITY.  I DIDN'T READ THE

         2  ENTIRE DOCUMENT, HADN'T READ IT BEFORE LUNCH, AND I HAVE

         3  NOT READ IT NOW.  THERE IS AN AWFUL LOT OF NUMERICAL AND

         4  TECHNICAL DETAIL IN THE BACK, IN PARTICULAR, WHICH I HAVE

         5  NOT READ.

         6  Q.   DID YOU READ ALL THE TEXT?

         7  A.   ALL THE TEXT?  NO.

         8  Q.   YOU WERE TELLING ME BEFORE LUNCH ABOUT HOW WHEN A

         9  COMPANY LIKE GOLDMAN, SACHS PREPARED SOMETHING LIKE THIS,

        10  THEY TAKE IT VERY SERIOUSLY.  AND I TAKE IT THE POINT OF

        11  THAT IS THAT AS A RESULT OF THAT, YOU WOULD TEND TO RELY

        12  ON WHAT YOU FIND IN A DOCUMENT LIKE THIS; IS THAT FAIR?

        13  A.   I TEND TO TAKE IT VERY SERIOUSLY.  OF COURSE, IF IT'S

        14  INCONSISTENT WITH OTHER INFORMATION, I WOULD WEIGH IT

        15  APPROPRIATELY, BUT I TAKE THIS DOCUMENT SERIOUSLY, YES.

        16  Q.   LET ME ASK YOU TO TURN TO THE PAGE THAT BEARS THE

        17  BATES NUMBER THAT ENDS 1746, AND PARTICULARLY THE SECTION

        18  THAT'S UNDER THE HEADING "PRODUCT QUALITY."  AND THE

        19  REFERENCE TO "O" THERE IS A REFERENCE TO ODYSSEY OR

        20  NETSCAPE; IS THAT CORRECT, SIR?

        21  A.   THAT'S HOW I WOULD INTERPRET IT, YES.

        22  Q.   AND IS THE CONCLUSION ABOUT NETSCAPE'S CLEAR

        23  EXCELLENCE IN BROWSER ARCHITECTURE THAT IS REFERRED TO

        24  HERE SOMETHING THAT YOU WOULD AGREE WITH?

        25           MR. LACOVARA:  OBJECTION, YOUR HONOR.  I DON'T
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         1  THINK MR. BOIES IS PERMITTED TO INQUIRE ABOUT A SPECIFIC

         2  TEXT ON THE PUBLIC RECORD, FOR THE VERY REASON THAT HE

         3  RAISED AT THE BENCH CONFERENCE.  IT'S A SEALED DOCUMENT.

         4           MR. BOIES:  YOUR HONOR, I WOULD PROPOSE THAT THE

         5  ENTIRE PARAGRAPH UNDER "PRODUCT QUALITY" BE UNSEALED.  I

         6  CAN'T THINK OF ANY REASON--

         7           THE COURT:  I'M INCLINED TO DO THAT.  THE ONLY

         8  QUESTION IS HOW MUCH MORE ARE YOU GOING TO ASK ON THIS

         9  UNSEAL?

        10           MR. BOIES:  JUST THIS PARAGRAPH ON PRODUCT

        11  QUALITY WILL BE SUFFICIENT, YOUR HONOR.

        12           AND I WILL TALK TO MR. LACOVARA OVER THE EVENING

        13  RECESS, AND WE WILL TRY TO RESOLVE ANY OTHER ISSUES.

        14           THE COURT:  IT MAY BE THAT A CONSIDERABLE PORTION

        15  OF IT COULD AND SHOULD BE UNSEALED, BUT--

        16           MR. LACOVARA:  MAY WE APPROACH, YOUR HONOR?

        17           THE COURT:  SURE.

        18           (BENCH CONFERENCE.)

        19           MR. LACOVARA:  I TEND TO AGREE WITH MR. BOIES

        20  THERE ARE LARGE PART OF THESE DOCUMENTS THAT COULD BE

        21  UNSEALED.  THE ONLY CONCERN I HAVE IS, AOL'S COUNSEL HAS

        22  INSISTED ON SOME PRIOR NOTICE AND OPPORTUNITY TO BE HEARD,

        23  AND I DON'T WANT TO BE IN THE POSITION WHERE EITHER THE

        24  GOVERNMENT OR MICROSOFT--

        25           THE COURT:  WE HAVE NOBODY FROM AOL HERE TODAY?
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         1           MR. LACOVARA:  WE HAVE REQUESTED THAT THEY HAVE

         2  SOMEONE IN THE COURTROOM JUST FOR THIS SITUATION, AND THEY

         3  DECLINED THAT INVITATION.

         4           THE COURT:  MAYBE I WILL EXTEND THE INVITATION.

         5  WHERE ARE THEY?  WHO'S LOCAL?

         6           MR. LACOVARA:  JOE SIMS AT THE JONES, DAY FIRM IN

         7  WASHINGTON IS THE LAWYER INVOLVED.  I WANT TO MAKE SURE WE

         8  DON'T STEP ON ANY TOES.

         9           MR. BOIES:  I THINK MR. LACOVARA MAKES A FAIR

        10  POINT.  I WILL PASS THIS QUESTION RIGHT NOW, YOUR HONOR.

        11           THE COURT:  LET ME PUT IN A CALL TO JONES, DAY.

        12  WHAT IS HIS NAME?

        13           MR. LACOVARA:  JOE SIMS.

        14           THE COURT:  S-I-M-M-S?

        15           MR. LACOVARA:  ONE "M."

        16           THE COURT:  TELL HIM TO GET SOMEBODY DOWN HERE.

        17           MR. LACOVARA:  OKAY.  CAN YOU MOVE IT TO TOMORROW

        18  MORNING?

        19           MR. BOIES:  I COULD MOVE IT TO TOMORROW MORNING.

        20           THE COURT:  ALL RIGHT.  WELL, I'M GOING TO UNSEAL

        21  THIS ONE PARAGRAPH, AND THEN WE ARE GOING TO--IF YOU ARE

        22  GOING TO GO FURTHER IN IT, WE WILL HAVE HIM DOWN TOMORROW

        23  MORNING.

        24           (END OF BENCH CONFERENCE.)

        25           THE COURT:  ALL RIGHT.  YOU ARE INQUIRING ABOUT
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         1  THE PARAGRAPH UNDER THE SUBHEAD "PRODUCT QUALITY," AND I'M

         2  GOING TO UNSEAL THAT ENTIRE PARAGRAPH FOR THE TIME BEING.

         3  AND I TAKE IT YOU WILL DEFER ANY FURTHER EXAMINATION ABOUT

         4  DEFENDANT'S EXHIBIT 2440 UNTIL TOMORROW MORNING WHEN WE

         5  HAVE AN AOL REPRESENTATIVE IN COURT?

         6           MR. BOIES:  YES, YOUR HONOR.

         7           THE COURT:  ALL RIGHT.

         8  BY MR. BOIES:

         9  Q.   JUST FOR CONTEXT, DEAN SCHMALENSEE, IN ADDITION TO A

        10  REFERENCE TO "O" OR NETSCAPE HERE, THERE IS ALWAYS A

        11  REFERENCE TO "Z."  WHAT DO YOU UNDERSTAND THE REFERENCE TO

        12  "Z" TO REFER TO?

        13  A.   Z, AS I UNDERSTAND IT, REFERS IN THIS SET OF

        14  DOCUMENTS TO ZEUS, WHICH IS CODE FOR SUN.

        15  Q.   OKAY.  AND THIS PARAGRAPH SAYS, IN ITS ENTIRETY UNDER

        16  THE HEADING "PRODUCT QUALITY," SUN PRAISED NETSCAPE'S

        17  DIRECTORY SERVER AND EMERGING E-COMMERCE PRODUCTS AS WELL

        18  AS ITS CERTIFICATE SERVER.  `O,' OR NETSCAPE, NOT

        19  SURPRISINGLY, ALSO HAS CLEAR EXCELLENCE IN BROWSER

        20  ARCHITECTURE AND HTML DISPLAY."

        21           DO YOU SEE THAT?

        22  A.   I DO.

        23  Q.   DO YOU AGREE WITH THE CONCLUSION OF GOLDMAN, SACHS

        24  HERE, THAT NETSCAPE HAS CLEAR EXCELLENCE IN BROWSER

        25  ARCHITECTURE AND HTML DISPLAY?
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         1  A.   I DON'T HAVE A TECHNICAL EVALUATION OF NETSCAPE'S

         2  ARCHITECTURE.  IT'S HARD TO KNOW WHAT EXACTLY IS INTENDED

         3  HERE, BUT IT'S NOT INCONSISTENT WITH MY UNDERSTANDING.

         4           I MUST ALSO SAY THE WAY IT'S WRITTEN HERE, IT'S

         5  NOT CLEAR THE EXTENT TO WHICH THAT'S GOLDMAN'S CONCLUSION

         6  OR SUN'S CONCLUSION.  I DON'T KNOW WHETHER "Z" CARRIES

         7  OVER FROM THE PREVIOUS SENTENCE.  BUT IT'S NOT

         8  INCONSISTENT WITH MY UNDERSTANDING.

         9  Q.   LET ME ASK YOU TO TURN NEXT TO DEFENDANT'S EXHIBIT

        10  2792, WHICH WAS THE EXHIBIT THAT MR. LACOVARA USED WITH

        11  YOU RELATING TO THE SUN DEVELOPER CONNECTION.

        12  A.   I HAVE IT.

        13  Q.   THE REFERENCE HERE THAT MR. LACOVARA USED, OR ONE OF

        14  THE REFERENCES HE USED WITH YOU, WAS A REFERENCE TO THE

        15  SUN DEVELOPER CONNECTION HAVING A MILLION MEMBERS.  DO YOU

        16  RECALL THAT?

        17  A.   YES.

        18  Q.   HOW MANY OF THOSE MEMBERS DEVELOP PROGRAMS TO BE USED

        19  ON PC OPERATING SYSTEMS?

        20  A.   THERE'S NO WAY I CAN ANSWER THAT QUESTION.  I DO

        21  KNOW, AS A GENERAL MATTER, THAT WRITING FOR MULTIPLE

        22  OPERATING SYSTEMS IS COMMON, BUT I HAVE NO WAY OF COMING

        23  UP WITH AN ESTIMATE FOR SUN DEVELOPERS, IN PARTICULAR.

        24  Q.   DO YOU UNDERSTAND--EVEN IF YOU DON'T UNDERSTAND THE

        25  NUMBERS, DO YOU UNDERSTAND THAT SUN'S HARDWARE PRODUCTS
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         1  ARE PREDOMINANTLY HARDWARE PRODUCTS THAT RELATE TO A

         2  PARTICULAR AREA?

         3  A.   YOU'VE LOST ME, MR. BOIES.  SUN'S HARDWARE PRODUCTS

         4  RUN SOLARIS, WHICH IS A UNIX FLAVOR.  SUN HAS WORK

         5  STATIONS AND SERVERS.

         6  Q.   YES, WORK STATIONS AND SERVERS.  THAT'S THE POINT I'M

         7  TRYING TO MAKE.

         8  A.   I'M SORRY.

         9  Q.   THE DEVELOPMENT WORK THAT IS GOING ON HERE, THE

        10  SOFTWARE DEVELOPMENT WORK THAT'S GOING ON HERE,

        11  PREDOMINANTLY RELATES TO THE WORK STATIONS AND SERVER

        12  PRODUCTS THAT SUN MANUFACTURES; CORRECT, SIR?

        13  A.   IT'S A LITTLE HARD, MR. BOIES, TO KNOW THAT, SINCE IT

        14  WAS ANNOUNCED AT THE JAVAONE CONFERENCE EXACTLY WHO'S

        15  DOING WHAT, AND WHETHER THE JAVA--WHETHER THE SUN

        16  DEVELOPER CONNECTION PROGRAM IS PRIMARILY FOR SOLARIS OR

        17  FOR JAVA.  I WOULD BE SURPRISED IF IT'S PRIMARILY SOLARIS.

        18  I WOULD NEED TO READ THIS DOCUMENT, WHICH I'M GUESSING YOU

        19  WOULD RATHER I NOT DO SINCE IT'S FAIRLY LENGTHY, TO SEE IF

        20  I COULD DECIDE WHETHER THERE IS INFORMATION HERE AS TO

        21  WHETHER IT'S PRIMARILY SUN OR PRIMARILY--SOLARIS PRIMARILY

        22  OR JAVA PRIMARILY, BUT I DO NOTE THAT IT'S IN THERE.  IT

        23  CARRIES THE JAVA LOGO.  IT'S ON THE JAVA PAGE AND SUN'S

        24  WEB SITE.  I WOULD BE HAPPY TO READ THROUGH IT AND SEE IF

        25  I COULD TELL WHETHER IT'S MOSTLY JAVA OR MOSTLY SOLARIS,
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         1  BUT I CAN'T AS I LOOK AT IT.  IT LOOKS TO BE HEAVILY JAVA.

         2  Q.   IS THIS A DOCUMENT THAT YOU READ BEFORE, SIR?

         3  A.   I HAVE LOOKED THROUGH IT.  I HAVE NOT READ IT

         4  CLOSELY.

         5  Q.   LET ME APPROACH IT THIS WAY:  JAVA IS USED TO WRITE

         6  PROGRAMS THAT WILL RUN BOTH ON SERVERS AND ON PERSONAL

         7  COMPUTER SYSTEMS; CORRECT?

         8  A.   JAVA IS USED FOR A WIDE RANGE OF THINGS.  IT'S HOW MY

         9  SON FIRST LEARNED COMPUTER PROGRAMMING.  IT'S USED TO RUN

        10  ON A WIDE ARRAY OF PLATFORMS.  THAT, OF COURSE, IS ONE OF

        11  ITS IMPORTANT SELLING FEATURES FROM SUN.

        12  Q.   AND PROGRAMS THAT ARE WRITTEN IN JAVA WILL RUN ON

        13  MULTIPLE PC OPERATING SYSTEMS; CORRECT?

        14  A.   THEY WILL RUN ON ANY OPERATING SYSTEM, PC OPERATING

        15  SYSTEM, WORK STATION OPERATING SYSTEM, SERVER OPERATING

        16  SYSTEM, IF THE JAVA VIRTUAL MACHINE AND ANY OTHER--JAVA

        17  RUNTIME ENVIRONMENT AND ANY OTHER REQUISITE SOFTWARE IS

        18  PRESENT, IT'S MY UNDERSTANDING.

        19  Q.   NOW, IN ORDER FOR A JAVA PROGRAM TO RUN ON AN

        20  OPERATING SYSTEM, THE OPERATING SYSTEM HAS TO HAVE A JVM,

        21  OR JAVA VIRTUAL MACHINE; CORRECT?

        22  A.   IT NEEDS TO--I DON'T THINK THAT'S QUITE RIGHT,

        23  MR. BOIES.  A JAVA VIRTUAL MACHINE NEEDS TO BE PRESENT ON

        24  THE MACHINE.  I THINK, FOR INSTANCE, IF IT'S THERE BECAUSE

        25  SOMEBODY HAS A NETSCAPE, IF IT'S THERE BECAUSE THE
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         1  OPERATING SYSTEM HAS IT, OR IF IT'S THERE BECAUSE IN THE

         2  FUTURE AOL HAS DISTRIBUTED IT, ALL THAT MATTERS IS IT'S

         3  THERE.  IT DOESN'T, AS I UNDERSTAND IT, HAVE TO BE PART OF

         4  THE OPERATING SYSTEM.  IT SIMPLY HAS TO BE PRESENT.

         5  Q.   ACCEPTING YOUR PHRASEOLOGY OF IT, YOU HAVE TO HAVE A

         6  JVM PRESENT?

         7  A.   THAT'S MY UNDERSTANDING, YES, SIR.

         8  Q.   AND MICROSOFT HAS A JVM THAT IT DISTRIBUTES; CORRECT?

         9  A.   THAT'S CORRECT.

        10  Q.   AND SUN HAS A JVM THAT IT DISTRIBUTES; CORRECT?

        11  A.   THAT'S CORRECT.

        12  Q.   AND ARE THERE DIFFERENCES BETWEEN THOSE TWO JVM'S

        13  SUCH THAT PROGRAMS WRITTEN FOR ONE WILL NOT RUN ON THE

        14  OTHER?

        15  A.   THAT DOESN'T EMIT A SIMPLE YES-OR-NO ANSWER.  MY

        16  UNDERSTANDING IS THAT BOTH OF THEM ARE AT LEAST INTENDED

        17  TO RUN PROGRAMS THAT CONFORM TO SUN'S PURE JAVA STANDARDS.

        18  IT IS POSSIBLE ON THE MICROSOFT JVM TO UTILIZE FEATURES OF

        19  THE WINDOWS ENVIRONMENT.  AND IF THOSE FEATURES ARE

        20  UTILIZED, THE PROGRAM WILL NOT RUN ON THE SUN MACHINE, BUT

        21  ANYONE WRITING PURE JAVA BY THE WHOLE "WRITE ONCE, RUN

        22  ANYWHERE" PROMISE OF JAVA, PURE JAVA SHOULD RUN ANYWHERE

        23  ON ANY JVM.

        24  Q.   SO, IT'S YOUR TESTIMONY AND YOUR UNDERSTANDING THAT

        25  IF YOU WRITE TO PURE JAVA, THAT PROGRAM WILL RUN ON A SUN
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         1  JVM OR ON A MICROSOFT JVM; IS THAT YOUR TESTIMONY?

         2  A.   THAT'S MY UNDERSTANDING, ASSUMING THEY CONFORM T THE

         3  STANDARDS OF THEIR LICENSE WITH SUN THAT I BELIEVE

         4  REQUIRES THAT, OR AT LEAST INTENDS TO REQUIRE THAT.

         5  Q.   AND IF--I WANT TO CLARIFY YOUR TESTIMONY.  IF A

         6  PROGRAM IS WRITTEN FOR THE MICROSOFT JVM, IS IT YOUR

         7  TESTIMONY THAT UNDER SOME CIRCUMSTANCES IT WILL NOT RUN ON

         8  A SUN OR NON-MICROSOFT JVM?

         9  A.   WELL, MAY I ATTEMPT TO CLARIFY?  I CAN'T QUITE GIVE

        10  THAT A YES OR NO, BECAUSE WRITTEN FOR THE MICROSOFT JVM, I

        11  THINK, DOESN'T--DOESN'T QUITE CAPTURE WHAT I SAID EARLIER,

        12  SO LET ME TRY TO PHRASE IT, IF I MAY, AND SEE IF THIS

        13  ANSWERS THE QUESTION YOU HAVE IN MIND.

        14           IT IS MY UNDERSTANDING THAT IN THE JAVA

        15  DEVELOPMENT ENVIRONMENT THAT MICROSOFT OFFERS, DEVELOPERS

        16  HAVE A CHOICE OF USING SOME FEATURES THAT WILL CREATE A

        17  PROGRAM THAT WILL RUN, AS FAR AS I KNOW, ONLY ON WINDOWS.

        18  IF THEY DO NOT USE THOSE FEATURES, THE PROGRAM SHOULD RUN

        19  ON THE SUN JVM.  I'M NOT AN EXPERT IN THIS, BUT THAT IS MY

        20  UNDERSTANDING.

        21  Q.   HAVE YOU REVIEWED SO-CALLED FIRST-WAVE AGREEMENTS

        22  THAT MICROSOFT ENTERS INTO WITH SOFTWARE SUPPLIERS?

        23  A.   I DON'T BELIEVE I HAVE SEEN ANY SUCH AGREEMENT,

        24  MR. BOIES.

        25  Q.   DO YOU KNOW WHAT I'M TALKING ABOUT WHEN I REFER TO A
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         1  FIRST-WAVE AGREEMENT?

         2  A.   MICROSOFT HAS HAD A NUMBER OF DIFFERENT KINDS OF

         3  AGREEMENTS WITH SOFTWARE DEVELOPERS OVER THE YEARS.  I

         4  WOULD ASSUME THAT A FIRST-WAVE AGREEMENT INVOLVES SOME

         5  SORT OF ACCESS RIGHTS, BUT I DON'T KNOW PRECISELY HOW THE

         6  TERM IS USED TODAY OR WHENEVER THE AGREEMENT WAS WRITTEN.

         7  Q.   I'M NOT ASKING YOU TO ASSUME ANYTHING.  I'M JUST

         8  REALLY ASKING WHETHER YOU KNOW OR HAVE EVER HEARD OF A

         9  FIRST-WAVE AGREEMENT.

        10  A.   I HEARD THE TERM, BUT AS I SAY, I HAVE HEARD TERMS

        11  ATTACHED TO A NUMBER OF KINDS OF RELATIONSHIPS, AND I

        12  DON'T NOW HAVE ANY PARTICULAR ASSOCIATION WITH IT.

        13  Q.   HAVE YOU HEARD OF AGREEMENTS, REGARDLESS OF HOW

        14  THEY'RE CHARACTERIZED, IN WHICH MICROSOFT ASKS INDEPENDENT

        15  SOFTWARE VENDORS TO MAKE THE MICROSOFT JVM THE DEFAULT JVM

        16  FOR THEIR PROGRAMS?

        17  A.   I'M NOT SURE I WOULD KNOW TECHNICALLY WHAT THAT

        18  MEANS.  I DON'T--I'M UNAWARE OF ANY AGREEMENT THAT

        19  REQUIRES SOFTWARE DEVELOPERS USING JAVA TO WRITE JAVA

        20  PROGRAMS THAT WON'T RUN ON ANY OTHER JVM'S, WHICH IS ALL

        21  THAT WOULD MATTER.  AND I WOULD BE HAPPY TO LOOK AT THIS

        22  AGREEMENT AND SEE IF IT SAYS THAT, OR LOOK AT AN

        23  AGREEMENT, BUT I'M UNAWARE OF ANY AGREEMENTS THAT HAVE

        24  THAT EFFECT.

        25  Q.   I WANT TO BE SURE THAT YOUR ANSWER IS MEETING MY
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         1  QUESTION.  MY QUESTION WAS WHETHER YOU WERE AWARE OF ANY

         2  AGREEMENTS IN WHICH MICROSOFT ASKED INDEPENDENT SOFTWARE

         3  VENDORS TO MAKE THE MICROSOFT JVM THE DEFAULT JVM.

         4           AND DO I UNDERSTAND THAT YOUR ANSWER TO THAT

         5  QUESTION IS YOU JUST DON'T KNOW WHAT THAT WOULD MEAN?

         6  A.   I DON'T KNOW WHAT THAT WOULD MEAN IN TERMS OF WHETHER

         7  IT WOULD IMPOSE ANY REQUIREMENT ON THE VENDOR TO WRITE

         8  PROGRAMS THAT WOULDN'T RUN ON NON-MICROSOFT SYSTEMS.  IT

         9  COULD BE A REQUIREMENT TO DISTRIBUTE MICROSOFT'S JVM IF

        10  THEY ARE TO DISTRIBUTE A JVM, BUT BEYOND THAT, I DON'T

        11  KNOW WHAT THAT MIGHT MEAN.  IT'S CLEARLY A TECHNICAL TERM

        12  OF ART, AND I CAN'T INTERPRET IT AS I SIT HERE.

        13  Q.   YOU TESTIFIED ON DIRECT EXAMINATION THAT YOU READ THE

        14  TESTIMONY OF MR. EUBANKS.  DO YOU RECALL THAT?

        15  A.   I HAVE, YES.

        16  Q.   AND THAT YOU RELIED ON THAT TESTIMONY; CORRECT?

        17  A.   YES.

        18  Q.   DO YOU RECALL HIM TESTIFYING ABOUT THIS SUBJECT?

        19  A.   I HONESTLY DON'T.  I DIDN'T RELY ON THAT PORTION OF

        20  HIS TESTIMONY.

        21  Q.   LET ME ASK YOU TO LOOK AT PAGE 19 OF THE JUNE 16,

        22  1999, AFTERNOON TRANSCRIPT, WHICH IS A REFERENCE TO

        23  PARAGRAPH THREE OF THE SYMANTEC FIRST-WAVE AGREEMENT.

        24  A.   PAGE 19?

        25  Q.   PAGE 19, LINES 14 THROUGH 17.
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         1           AND I BELIEVE THIS DOCUMENT IS UNDER SEAL, BUT WE

         2  WERE PERMITTED TO REFER TO PARAGRAPH THREE, AND IT SAYS

         3  THERE--PARAGRAPH THREE SAYS THAT "IF THE APPLICATION

         4  SYMANTEC IS WRITING IS WRITTEN IN JAVA, THE MICROSOFT

         5  VIRTUAL MACHINE FOR JAVA WILL BE THE DEFAULT VIRTUAL

         6  MACHINE, AND AFC WILL BE USED FOR UI ELEMENTS."

         7           DO YOU SEE THAT?

         8  A.   I SEE IT.

         9  Q.   AND IS IT YOUR TESTIMONY YOU SIMPLY DON'T KNOW WHAT

        10  THAT MEANS, ONE WAY OR THE OTHER?

        11           MR. LACOVARA:  OBJECTION, YOUR HONOR.  THE

        12  WITNESS IS ASKED TO SHOW--IS SHOWN A COPY OF THE DOCUMENT

        13  TO TESTIFY ABOUT WHAT IT MEANS.  MR. BOIES HAS IT, IS

        14  THERE ANY REASON WHY HE CAN'T GIVE--

        15           MR. BOIES:  I DON'T HAVE ANY OBJECTION TO THE

        16  WITNESS BEING GIVEN THE DOCUMENT UNDER SEAL.  AND IF YOU

        17  HAVE A COPY OF THE DOCUMENT, PUT IT IN FRONT OF THE

        18  WITNESS.  WE QUOTED THE PARAGRAPH THAT RELATES TO IT.  IT

        19  IS IN THE TESTIMONY OF MR. EUBANKS, WHO HE SAID HE RELIED

        20  ON.  BUT IF YOU WANT TO GIVE HIM A DOCUMENT, I DON'T HAVE

        21  ANY OBJECTION TO IT.

        22           MR. LACOVARA:  I DO NOT HAVE IT HANDY.  AND

        23  YOU'RE ASKING HIM ABOUT DEFINED TERMS IN THE DOCUMENT.  I

        24  THINK IT'S FAIR, SINCE MR. EUBANKS ANSWERED THE QUESTION,

        25  HAD IT IN FRONT OF HIM, THAT THE WITNESS IS NOW SO REMOVED
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         1  FROM THE TESTIMONY, THAT HE BE GIVEN THE SAME OPPORTUNITY.

         2           MR. BOIES:  IF THE DOCUMENT IS HANDED OUT, I

         3  DON'T HAVE ANY PROBLEM.  I DON'T HAVE A COPY RIGHT HERE,

         4  YOUR HONOR.  WE QUOTED THE LANGUAGE, AND HE SAYS HE RELIES

         5  ON MR. EUBANKS'S TESTIMONY.

         6           THE COURT:  WELL, EXPLORE HIS KNOWLEDGE.  THE

         7  OBJECTION IS OVERRULED.  IF HE DOESN'T HAVE ANY KNOWLEDGE

         8  OF IT, HE CERTAINLY IS FREE TO SAY SO.

         9  BY MR. BOIES:

        10  Q.   FIRST, DID YOU READ THIS PORTION OF MR. EUBANKS'S

        11  TESTIMONY?

        12  A.   YES.

        13  Q.   DO YOU REMEMBER READING THIS PORTION?

        14  A.   I DON'T HAVE AN EXPLICIT RECOLLECTION OF READING THIS

        15  PORTION, BUT I READ THE WHOLE TESTIMONY--THAT I

        16  REMEMBER--FROM START TO FINISH, AND I READ THIS.

        17  Q.   AND DID YOU UNDERSTAND WHAT THIS MEANT WHEN YOU READ

        18  IT THE FIRST TIME?

        19  A.   NO.

        20  Q.   DID YOU--

        21  A.   CERTAINLY DIDN'T UNDERSTAND THE LAST PART, AFC WOULD

        22  BE USED FOR UI ELEMENTS.

        23  Q.   WELL, LET'S LEAVE THAT PART ASIDE BECAUSE I DON'T

        24  REALLY NEED THAT PART FOR RIGHT NOW.

        25  A.   GOOD.
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         1  Q.   DID YOU UNDERSTAND WHAT IT MEANT ABOUT IF THE

         2  APPLICATIONS SYMANTEC IS WRITING IS WRITTEN IN JAVA, THE

         3  MICROSOFT VIRTUAL MACHINE FOR JAVA WILL BE THE DEFAULT

         4  VIRTUAL MACHINE?  DID YOU UNDERSTAND WHAT THAT MEANT?

         5  A.   NO.  I HAVE ASKED ABOUT THE ENVIRONMENT IN WHICH

         6  PROGRAMMERS WRITE IN JAVA ON WINDOWS.  I UNDERSTAND SOME

         7  OF THE ISSUES--A LITTLE BIT ABOUT THE ISSUES IN THE SUN

         8  CASE.  THIS DID NOT APPEAR TO BE INCONSISTENT WITH MY

         9  UNDERSTANDING, BUT ALSO, AS I UNDERSTAND THAT

        10  CIRCUMSTANCE, DID NOT APPEAR TO BE A RELEVANT ISSUE, SO I

        11  DIDN'T INQUIRE FURTHER.

        12           THE COURT:  IT LOOKS TO ME AS IF WE ARE TALKING

        13  ABOUT GOVERNMENT EXHIBIT 2071, WHICH IS THE MICROSOFT

        14  SYMANTEC EXHIBIT.

        15           MR. BOIES:  YES, YOUR HONOR.  I THINK THAT'S THE

        16  ONE WE ARE TALKING ABOUT, AND I DON'T THINK EITHER ONE OF

        17  US HAS IT RIGHT HANDY.

        18           THE COURT:  ALL RIGHT.

        19           MR. BOIES:  WE HAVE PEOPLE ON EACH SIDE LOOKING

        20  FURIOUSLY FOR IT.

        21           THE COURT:  IF YOU ARE GOING TO PURSUE THE LINE

        22  OF QUESTIONING, WE OUGHT TO TRACK DOWN A COPY.

        23           MR. BOIES:  OKAY.  I WILL PASS THIS FOR NOW.  IF

        24  WE CAN FIND IT THIS AFTERNOON, I WILL COME BACK TO IT.  IF

        25  I CAN'T, I WILL COME BACK TO IT TOMORROW MORNING.
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         1  BY MR. BOIES:

         2  Q.   LET ME TURN, DEAN SCHMALENSEE, TO THE QUESTION OF THE

         3  APPLICATIONS PROGRAMMING BARRIER TO ENTRY ABOUT WHICH YOU

         4  TESTIFIED.

         5           AND YOU WERE ASKED BY MR. LACOVARA TO EXPLAIN

         6  YOUR UNDERSTANDING OF THE NATURE OF THE PLAINTIFFS'

         7  CONTENTION THAT THERE WAS SUCH A BARRIER.  DO YOU RECALL

         8  THAT?

         9  A.   YES.

        10  Q.   AND YOU TOLD MR. LACOVARA THAT PLAINTIFFS AND THEIR

        11  ECONOMISTS POSE IT AS SORT OF A CHICKEN-AND-EGG PROBLEM

        12  THAT WOULD FACE A POTENTIAL ENTRANT.  DO YOU RECALL THAT?

        13  A.   YES.

        14  Q.   NOW, IT'S NOT JUST PLAINTIFFS AND THEIR ECONOMISTS

        15  THAT REFER TO THIS AS A CHICKEN-AND-EGG PROBLEM, IS IT,

        16  SIR?

        17  A.   OTHERS MAY HAVE USED THE SAME TERMINOLOGY.  IT

        18  WOULDN'T PARTICULARLY SURPRISE ME.  IT IS, OF COURSE, A

        19  SOLUBLE PROBLEM, BUT IT WOULDN'T SURPRISE ME IF OTHERS

        20  HAVE USED THE SAME TERMINOLOGY.

        21  Q.   WELL, IT'S NOT JUST THAT OTHERS HAVE USED THAT

        22  TERMINOLOGY.  YOU HAVE USED THAT TERMINOLOGY, HAVE YOU

        23  NOT, SIR?

        24  A.   FOR THIS INDUSTRY, I MAY HAVE.  IT WOULD SURPRISE ME,

        25  BUT I WOULD BE HAPPY TO--I USED THAT TERMINOLOGY IN OTHER
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         1  INDUSTRIES.

         2  Q.   YOU USED THAT TERMINOLOGY IN THIS INDUSTRY, HAVEN'T

         3  YOU, SIR?

         4  A.   YOU WILL NEED TO REFRESH MY RECOLLECTION, MR. BOIES.

         5  Q.   LET ME ASK YOU TO LOOK AT YOUR DIRECT TESTIMONY IN

         6  THIS CASE, PARAGRAPH 100.

         7           THE COURT:  I THINK HE'S ABOUT TO DO SO.

         8           THE WITNESS:  I THOUGHT HE MIGHT.

         9  BY MR. BOIES:

        10  Q.   AND I WOULD DIRECT YOUR ATTENTION TO PARAGRAPH 100,

        11  WHICH BEGINS, "PROVIDERS OF OPERATING SYSTEMS FACE THE

        12  CHICKEN-AND-EGG PROBLEM THAT CHARACTERIZES MANY

        13  NETWORK-BASED INDUSTRIES.  CONSUMERS WILL NOT USE AN

        14  OPERATING SYSTEM IF THERE ARE NOT ENOUGH APPLICATIONS

        15  WRITTEN TO IT.  ISV'S WILL NOT WRITE APPLICATIONS SOFTWARE

        16  FOR AN OPERATING SYSTEM UNLESS THEY EXPECT ENOUGH

        17  CONSUMERS TO USE THAT OPERATING SYSTEM."

        18           DO YOU SEE THAT, SIR?

        19  A.   YES, I DO.

        20  Q.   AND I TAKE IT YOU AGREED WITH THAT AT THE TIME THAT

        21  YOU WROTE IT IN YOUR DIRECT TESTIMONY?

        22  A.   I AGREED WITH IT THEN, AND I AGREE WITH IT NOW.  THE

        23  ISSUE ISN'T IS THERE A CHICKEN-AND-EGG PROBLEM.  THE ISSUE

        24  IS, IS IT SOLUBLE IN PRACTICE, AND OBVIOUSLY IT IS.

        25  Q.   NOW, WHEN YOU SAY IS IT SOLUBLE IN PRACTICE AND
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         1  OBVIOUSLY IT IS, DID YOU UNDERTAKE A STUDY OF THE EXTENT

         2  TO WHICH APPLICATIONS PROGRAMS FOR WINDOWS WERE DIFFERENT

         3  IN QUANTITY AND QUALITY FROM APPLICATIONS PROGRAMS FOR

         4  OTHER ALTERNATIVE OPERATING SYSTEMS?

         5  A.   I THINK THERE MAY BE SOME NUMBERS IN THE DIRECT

         6  TESTIMONY ON NUMBERS OF APPLICATIONS.  THAT, OF COURSE, IS

         7  NOT THE QUESTION POSED BY THIS PROBLEM, BUT I THINK THERE

         8  ARE SOME NUMBERS.

         9  Q.   AT THE TIME OF YOUR DEPOSITION AND AT THE TIME OF

        10  YOUR ORIGINAL TESTIMONY IN THIS COURT, IT WAS YOUR VIEW,

        11  WAS IT NOT, SIR, THAT A LACK OF APPLICATIONS WAS A REASON

        12  WHY THERE WERE NO, AT THE PRESENT TIME, NO VIABLE

        13  COMPETITIVE ALTERNATIVES FOR OEM'S IN TERMS OF THE

        14  DECISION TO LOAD OR NOT TO LOAD WINDOWS?

        15  A.   NOT NECESSARILY ACCEPTING THE PRECISE WORDING BECAUSE

        16  I'M NOT SURE IF I SAID EXACTLY THAT, THAT'S BROADLY

        17  CONSISTENT WITH MY TESTIMONY, YES.

        18  Q.   NOW, WOULD THAT TESTIMONY CONTINUE TO BE TRUE TODAY;

        19  THAT IS, WOULD YOU CONTINUE TO BELIEVE THAT THAT TESTIMONY

        20  THAT YOU GAVE A FEW MONTHS AGO WOULD BE TRUE TODAY AS

        21  WELL?

        22  A.   AS I'VE INDICATED, THINGS HAVE CHANGED IN THE LAST

        23  SIX MONTHS.  AND SAYING THERE ARE NO VIABLE COMMERCIAL

        24  ALTERNATIVES TO WINDOWS, I THINK, IS LESS TRUE THAN IT

        25  WAS.  OEM'S ARE LOADING LINUX NOW IN NUMBERS THAT THEY
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         1  WEREN'T SIX MONTHS AGO.

         2           NONETHELESS, FOR A LARGE OEM MAKING A CHOICE,

         3  CHOOSING A SINGLE SYSTEM, I BELIEVE WINDOWS, AT PRESENT,

         4  IS THE ONLY VIABLE ALTERNATIVE AT PRESENT.

         5  Q.   NOW, WITH RESPECT TO LINUX--

         6  A.   I SHOULD CLARIFY, THOUGH, OF COURSE, OEM'S NEED NOT

         7  MAKE SUCH A CHOICE.

         8  Q.   NO, THEY'RE FREE TO MAKE AN UNVIABLE CHOICE.

         9  A.   NO, THEY'RE FREE TO SELL MULTIPLE OPERATING SYSTEMS

        10  AS, FOR INSTANCE, DELL DOES AND OTHERS DO.

        11  Q.   WELL, SIR, IF THEY WERE TO LOAD MULTIPLE OPERATING

        12  SYSTEMS ON A SINGLE COMPUTER IN ORDER TO GIVE CONSUMERS A

        13  CHOICE OF OPERATING SYSTEMS, IS THERE ANYTHING IN

        14  MICROSOFT'S CONTRACTS THAT WOULD IMPEDE THAT?

        15  A.   I WASN'T REFERRING TO LOADING MULTIPLE OPERATING

        16  SYSTEMS ON THE SAME MACHINE.  I WAS REFERRING TO LOADING

        17  MULTIPLE OPERATING SYSTEMS ON MULTIPLE MACHINES AS DELL

        18  LOADS LINUX IF YOU ASK FOR IT, AS IBM PLANS TO MAKE

        19  AVAILABLE THAT FACILITY.

        20           WHETHER MICROSOFT'S CONTRACTS ALLOW YOU TO LOAD

        21  AN ADDITIONAL SYSTEM WITH WINDOWS ON THE SAME MACHINE, I

        22  HAVEN'T LOOKED INTO IT.  I DON'T KNOW THAT IT'S

        23  PARTICULARLY RELEVANT, BUT NOT SOMETHING I HAVE LOOKED

        24  INTO.

        25  Q.   YOU DON'T THINK IT'S RELEVANT?  IS THAT WHAT YOU

                                                           62

         1  SAID?

         2  A.   I THINK THE MARKET--FROM EVERYTHING I KNOW, THE

         3  MARKET FOR OPERATING FOR COMPUTERS WITH MULTIPLE OPERATING

         4  SYSTEMS IS RELATIVELY SMALL.  I AM AWARE THAT MACHINES ARE

         5  SOLD THAT WAY.  I AM AWARE THAT THE BE OPERATING SYSTEM,

         6  IN PARTICULAR, TENDS TO BE SOLD THAT WAY.  IT IS A

         7  RELATIVELY SMALL PART OF THE MARKET, AND MY UNDERSTANDING

         8  IS MOST USERS ARE GOING TO WANT A MACHINE WITH A SINGLE

         9  OPERATING SYSTEM.  SO, I HAVEN'T INQUIRED WHETHER THERE

        10  ARE CONTRACTUAL ISSUES.

        11  Q.   OKAY.  IF MICROSOFT HAD CONTRACTUAL REQUIREMENT THAT

        12  REQUIRED OEM'S TO LOAD WINDOWS AS THE DEFAULT OPERATING

        13  SYSTEM, IF IT LOADED MORE THAN ONE OPERATING SYSTEM, WOULD

        14  THAT RAISE ANY COMPETITIVE CONCERNS, OR ANTICOMPETITIVE

        15  CONCERNS, IN YOUR MIND?

        16  A.   NOT AS I SIT HERE, SIMPLY BECAUSE I HAVE SEEN NO

        17  EVIDENCE THAT THERE IS A LARGE DEMAND FOR SYSTEMS

        18  CONFIGURED WITH MULTIPLE OPERATING SYSTEMS WITH AN

        19  ALTERNATIVE DEFAULT.  IF THE CONTRACTS READ THAT WAY,

        20  AGAIN, I DON'T KNOW HOW--HOW--HOW THE, IF YOU WILL, CLAUSE

        21  GOT THERE, WHETHER MICROSOFT OFFERS IT AND NO OEM'S OBJECT

        22  OR SOME OTHER PROCESS.  IN ANY CASE, THIS IS A SIDESHOW, I

        23  BELIEVE, WITH TWO OPERATING SYSTEM MACHINES.

        24           SO, AS I SIT HERE, I BELIEVE THE AMOUNT OF

        25  COMMERCE AFFECTED IS SUFFICIENTLY SMALL AS NOT TO RAISE AN
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         1  ANTITRUST PROBLEM, BUT I'M HAPPY TO SEE EVIDENCE TO THE

         2  CONTRARY.

         3  Q.   LET ME FOCUS ON WHAT YOU WERE TALKING ABOUT, WHICH

         4  WAS A MANUFACTURER THAT LOADS WINDOWS ON SOME MACHINES AND

         5  LINUX ON OTHER MACHINES.

         6           AND DOES THAT INCLUDE A SITUATION IN WHICH IT IS

         7  LOADING WINDOWS ON DESKTOPS AND LINUX ON SERVERS?

         8  A.   THAT'S POSSIBLE.  IT'S ALSO POSSIBLE THAT

         9  MANUFACTURERS COULD LOAD LINUX ON DESKTOPS, AS SOME DO.

        10  Q.   NOW, WHAT MANUFACTURERS LOAD LINUX ON DESKTOPS?

        11  A.   THERE IS A LONG LIST OF SMALL FIRMS.  THE LEADING

        12  DESKTOP VENDOR, I BELIEVE, IS A FIRM CALLED "VA RESEARCH,"

        13  IN WHICH INTEL HAS RECENTLY INVESTED.  THE LARGEST FIRM

        14  THAT I'M AWARE OF THAT PRE-LOADS ON DESKTOPS, I BELIEVE,

        15  IS DELL.

        16           IBM ADVERTISES THAT IT WILL--I BELIEVE WHAT IBM

        17  IS DOING THESE DAYS IS DESKTOPS AND LAPTOPS, MAKING

        18  AVAILABLE WITHOUT AN OPERATING SYSTEM, SO A USER CAN

        19  INSTALL LINUX HIMSELF OR HERSELF.  BUT THE LARGE FIRM THAT

        20  PRE-INSTALLS ON DESKTOPS THAT COMES TO MIND IS DELL.

        21  Q.   YOU SAID THAT IBM MAKES AVAILABLE DESKTOPS AND

        22  LAPTOPS WITHOUT ANY OPERATING SYSTEM; IS THAT WHAT YOU

        23  JUST SAID?

        24  A.   TO THE BEST OF MY UNDERSTANDING, THAT IBM, AT

        25  PRESENT, DOESN'T PRE-INSTALL, AND I'M NOT SURE--THE LAST
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         1  TIME I CHECKED THE IBM WEB SITE FOR THIS INFORMATION, IT

         2  WAS UNCLEAR WHETHER THEY WERE YET OFFERING LAPTOPS IN THIS

         3  CONFIGURATION WITH LINUX SUPPORT OR WHETHER THEY

         4  WERE--MERELY INDICATED THEIR INTENTION TO DO SO, SO I

         5  DON'T KNOW WHETHER THEY ARE DOING IT YET.

         6  Q.   I'M TRYING TO DISTINGUISH BETWEEN TWO THINGS THAT YOU

         7  SAID.  ONE IS THAT YOU SAID THAT SOME MANUFACTURERS ARE

         8  PRE-LOADING LINUX ON DESKTOPS; CORRECT?

         9  A.   CORRECT.

        10  Q.   AND SECOND, YOU HAVE SAID THAT AT LEAST IBM IS

        11  SELLING DESKTOPS AND LAPTOPS WITHOUT ANY OPERATING SYSTEM,

        12  AND LETTING THE CUSTOMER SIMPLY LOAD AN OPERATING SYSTEM;

        13  CORRECT?

        14  A.   THAT'S MY UNDERSTANDING, ALTHOUGH I'M NOT SURE, AS I

        15  TRIED TO INDICATE, THAT THEY ARE YET DOING IT FOR LAPTOPS.

        16  AGAIN, I PERSONALLY CHECKED THE IBM INFORMATION RECENTLY,

        17  AND THERE IS A HEADLINE THAT SAYS LOTS OF LINUX SUPPORT,

        18  COMING SOON, AND ALL OF THIS, BUT IT'S A LITTLE UNCLEAR

        19  WHEN YOU, IF YOU WILL PARDON THE PHRASE, "DRILL DOWN"

        20  EXACTLY WHAT'S BEING DELIVERED NOW AND WHAT'S BEING

        21  PLANNED.

        22  Q.   IS IT YOUR UNDERSTANDING THAT IBM HAS ANNOUNCED THAT

        23  IT PLANS TO MAKE DESKTOPS AND LAPTOPS AVAILABLE WITHOUT

        24  ANY OPERATING SYSTEM SO THAT THE USER CAN SIMPLY ADD

        25  WHATEVER OPERATING SYSTEM THEY WANT?
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         1  A.   I WOULDN'T GO THAT FAR, MR. BOIES.  IT IS MY

         2  UNDERSTANDING--AND THIS I HAVE SEEN--THAT IBM HAS

         3  ANNOUNCED LINUX SUPPORT.

         4  Q.   WHAT DOES LINUX SUPPORT MEAN, SIR?

         5  A.   WELL, THAT, SIR, IS WHAT I HAVE BEEN TRYING TO FIGURE

         6  OUT.  AND FRANKLY, AS I LOOK AT THE IBM MATERIAL, IT IS

         7  UNCLEAR--AND I HAVE HAD STAFF LOOK INTO IT--IT IS UNCLEAR

         8  WHETHER THEY PLAN TO PRE-LOAD, WHETHER THEY HAVE DEFINITE

         9  INTENTIONS TO PRE-LOAD, OR WHETHER THEY PLAN TO SELL

        10  WITHOUT OPERATING SYSTEMS AND SAY, "BUT WE HAVE VERIFIED

        11  THAT THIS WORKS WITH EITHER CALDERA OR RED HAT.  THEY--IF

        12  YOU CHECK THE WEB SITE, THERE IS A LOT OF DISCUSSION OF

        13  LINUX.  IT SAYS COMING ON THINKPAD.  AND WHEN YOU TRY TO

        14  FIGURE OUT WHAT THAT MEANS, IT'S A LITTLE CLEAR AT THIS

        15  STAGE.  THERE WAS, OF COURSE, NO INDICATION OF IBM LINUX

        16  SUPPORT SIX MONTHS AGO.

        17  Q.   HAVE YOU MADE ANY STUDY OR ANALYSIS TO TRY TO PROJECT

        18  OR ESTIMATE HOW MANY PC'S WILL COME PRE-LOADED WITH LINUX

        19  AT ANY TIME IN THE FUTURE?

        20  A.   I HAVEN'T ATTEMPTED TO DO SUCH A STUDY, NO, SIR.

        21  Q.   HAVE YOU ATTEMPTED TO MAKE ANY ESTIMATE AS TO HOW

        22  MANY PC'S ARE BEING LOADED WITH LINUX NOW?

        23  A.   WELL, THAT WOULD REQUIRE A FAIRLY COMPLICATED SURVEY.

        24  I HAVEN'T ATTEMPTED TO DO IT.

        25           I HAVE, OF COURSE, RELIED ON NUMBERS OF LINUX
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         1  USERS THAT APPEAR IN THE PRESS AS INDICATIVE OF ORDERS OF

         2  MAGNITUDE, BUT--AND I DISCUSSED SOME OF THEM, BUT I

         3  HAVEN'T CONDUCTED AN INDEPENDENT SURVEY, AND THAT WOULDN'T

         4  BE NECESSARY.

         5  Q.   AND WHEN YOU REFER TO THE NUMBER OF LINUX USERS, DOES

         6  THAT INCLUDE LINUX USERS WHO ARE USING LINUX FOR SERVER

         7  APPLICATIONS OR FUNCTIONS AND PEOPLE WHO ARE USING LINUX

         8  AS A DESKTOP OPERATING SYSTEM?

         9  A.   THE AVAILABLE DATA CLEARLY INCLUDE BOTH SERVERS AND

        10  DESKTOPS.  AND CERTAINLY MY UNDERSTANDING IS THAT THERE

        11  IS--THE BULK OF THEM AT PRESENT ARE SERVERS, ALTHOUGH THE

        12  MIX IS CHANGING, AS IS WIDELY REPORTED IN THE PRESS.

        13  Q.   AND DO YOU KNOW WHAT OR APPROXIMATELY WHAT THE

        14  BREAKDOWN IS BETWEEN SERVER USAGE AND DESKTOP USAGE OF

        15  LINUX AT THE PRESENT TIME?

        16  A.   AT THE PRESENT TIME, I DON'T KNOW THAT I HAVE SEEN A

        17  RECENT BREAKDOWN, SO I DON'T HAVE, AS I SIT HERE, A SHARP

        18  UNDERSTANDING.  ALTHOUGH I'M HAPPY TO INQUIRE OF STAFF IF

        19  SUCH DATA ARE AVAILABLE.

        20  Q.   WHAT IS THE MOST RECENT ONE THAT YOU HAVE SEEN?

        21  ACCEPTING THAT YOU HAVEN'T SEEN ANYTHING RECENTLY, WHAT

        22  WAS THE LAST ONE YOU SAW THAT SHOWED A BREAKDOWN BETWEEN

        23  SERVERS AND DESKTOPS IN TERMS OF LINUX USAGE?

        24  A.   I HAVE A RECOLLECTION OF SEEING A NUMBER AROUND THE

        25  START OF--AROUND THE TIME OF MY TESTIMONY, I DON'T RECALL
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         1  WHAT IT WAS.  I HAVE GIVEN YOU MY QUALITATIVE

         2  UNDERSTANDING, WHICH IS THE BULK HAS BEEN SERVERS THAT THE

         3  RELATIVE IMPORTANCE OF DESKTOPS IS RISING, BUT THE

         4  MAJORITY ARE STILL SERVERS.  AND I'M GOING TO BE ABLE TO

         5  RECALL SPECIFIC NUMBERS BEYOND THAT.

         6           BUT AS I SAID, I WOULD BE HAPPY TO CHECK.

         7  Q.   LET ME TRY TO CLARIFY WHAT YOU SAID BEFORE ABOUT WHAT

         8  YOU THOUGHT IBM WAS DOING OR MIGHT BE DOING OR WAS SAYING

         9  IT WAS GOING TO DO.

        10           I HEARD YOU WERE SAYING--AND CORRECT ME IF I'M

        11  WRONG--THAT YOU THOUGHT IBM WAS EITHER OFFERING OR

        12  PLANNING TO OFFER DESKTOPS AND LAPTOPS WITHOUT ANY

        13  OPERATING SYSTEM.  DID I MISUNDERSTAND YOU?

        14  A.   YOU DIDN'T, MR. BOIES, BUT YOU ALSO HEARD A NOTE OF

        15  UNCERTAINTY.  I PERSONALLY WENT TO THE IBM WEB SITE AND

        16  TRIED TO FIGURE OUT WHAT IT WAS THAT IBM MEANT WHEN ON ONE

        17  PAGE OF THEIR WEB SITE IT SAYS "LINUX THINKPADS, COMING

        18  SOON."  WHAT IS THAT?  AND IT IS NOT CLEAR THAT THERE IS A

        19  FIRM INTENTION TO PRE-INSTALL.  IT DOES APPEAR THERE IS A

        20  FIRM INTENTION TO SUPPORT--THAT THEY SAY--TO SUPPORT LINUX

        21  ON LAPTOP AND DESKTOP AND, OBVIOUSLY, SERVERS.  WHETHER

        22  THAT--EXACTLY WHAT THAT AMOUNTS TO, AGAIN, I CAN CHECK

        23  FURTHER.

        24           MY PERSONAL INQUIRIES DIDN'T GET ME PAST A N

        25  UNCERTAINTY AS TO WHETHER THEY WERE GOING TO PRE-INSTALL
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         1  OR SIMPLY CERTIFY.

         2  Q.   ARE YOU AWARE OF ANY ACTIONS THAT MICROSOFT TAKES TO

         3  TRY TO DISCOURAGE PC MANUFACTURERS FROM SUPPLYING DESKTOPS

         4  OR LAPTOPS WITHOUT AN OPERATING SYSTEM AND SIMPLY ALLOWING

         5  THE CONSUMER TO ADD WHATEVER OPERATING SYSTEM THE CONSUMER

         6  CHOOSES?

         7  A.   YES.  THE MICROSOFT--WHAT'S THE TERM?--MDA'S DEAL

         8  WITH THE ISSUE OF SHIPPING NAKED MACHINES.

         9  Q.   AND IF A COMPANY SUCH AS IBM WERE TO SHIP WHAT YOU

        10  REFERRED TO AS A NAKED MACHINE--AND BY THAT, I TAKE IT YOU

        11  MEAN A MACHINE WITHOUT AN OPERATING SYSTEM?

        12  A.   THAT'S CORRECT.

        13  Q.   IF IBM WERE TO SHIP MACHINES THAT DID NOT HAVE AN

        14  OPERATING SYSTEM, IBM WOULD LOSE CERTAIN MDA DISCOUNTS;

        15  CORRECT?

        16  A.   THAT'S CONSISTENT WITH MY UNDERSTANDING.  I DON'T

        17  KNOW PRECISELY WHAT CONTRACT IBM HAS, WHICH IS--WHICH I

        18  WOULD ADD IS WHY--ONE REASON WHY I WAS A LITTLE PUZZLED

        19  ABOUT WHY THEY MIGHT SAY "LINUX SUPPORT" BUT NOT SAY

        20  "LINUX PRE-INSTALL."

        21           SO, IT'S--BUT THE ANSWER TO YOUR QUESTION IS YES,

        22  THAT'S CONSISTENT WITH MY UNDERSTANDING.

        23  Q.   AND IN TERMS OF THE MDA'S, IS IT YOUR UNDERSTANDING

        24  THAT IF IBM HAS A MILLION PC'S THAT IT SHIPS WITH WINDOWS,

        25  IF IT SHIPS JUST A THOUSAND NAKED MACHINES, IT LOSES THE
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         1  MDA NOT ONLY JUST ON THOSE THOUSANDS, BUT ON THE MILLION

         2  THAT IT SHIPPED WITH WINDOWS?

         3  A.   THAT'S MY--THAT'S CONSISTENT WITH MY UNDERSTANDING,

         4  MR. BOIES, WHICH IS WHY I WAS A LITTLE PUZZLED THAT THEY

         5  DIDN'T SAY "PRE-INSTALL," BECAUSE THEN THERE WOULD BE NO

         6  SUCH ISSUE.

         7  Q.   NOW, DEAN SCHMALENSEE, AS SOMEBODY WHO STUDIES

         8  ANTICOMPETITIVE PRACTICES, DO YOU FIND ANYTHING WRONG WITH

         9  MICROSOFT STRUCTURING ITS MDA PROGRAM SO THAT IF A COMPANY

        10  BEGINS TO SHIP SYSTEMS WITHOUT AN OPERATING SYSTEM, IT

        11  LOSES THE DISCOUNT NOT ONLY ON THOSE MACHINES, BUT ON ALL

        12  OF THE OTHER MACHINES THAT IT SHIPS WITH WINDOWS?

        13  A.   ABSOLUTELY NOT, MR. BOIES.  PIRACY HAS BEEN A SERIOUS

        14  ISSUE FOR THE MICROSOFT CORPORATION FOR AS LONG AS I HAVE

        15  DEALT WITH THEM.  THEY HAVE TAKEN STEPS TO DEAL WITH

        16  PIRACY ISSUES.  THE NAKED MACHINE ISSUE HAS BEEN A SOURCE

        17  OF UPSET TO THE COMPANY FOR A LONG TIME BECAUSE OF PIRACY

        18  CONCERNS.

        19           SO, THE NOTION THAT MICROSOFT WOULD BE OPPOSED TO

        20  HAVING PEOPLE SHIP MACHINES WITHOUT OPERATING SYSTEMS IS

        21  NOT A SURPRISE TO ME AT ALL.  THERE IS A CLEAR PIRACY

        22  RATIONALE.  IT MAKES SENSE.  THE COMPANY HAS EXPRESSED IT

        23  FOR SOME TIME.

        24  Q.   HAVE YOU SEEN ANY EXPRESSIONS WITHIN THE DOCUMENTS

        25  THAT YOU HAVE REVIEWED AS TO WHETHER THERE IS SOMETHING
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         1  GOING ON OTHER THAN WHAT YOU SAY IS MICROSOFT'S CONCERN

         2  WITH PIRACY?

         3  A.   AS REGARDS THE, FOR SHORTHAND, NAKED MACHINE MDA?

         4  Q.   YES, SIR.

         5  A.   I DON'T RECALL ANY SUCH DISCUSSION.  I'M HAPPY TO

         6  LOOK AT AN EXAMPLE.

         7  Q.   WHO TOLD YOU, SIR, THAT THE PROHIBITION ON SHIPPING

         8  NAKED MACHINES WAS TO PREVENT PIRACY?

         9  A.   MR. BOIES, THERE ISN'T A PROHIBITION.

        10  Q.   THE PENALTY ON SHIPPING NAKED MACHINES WAS TO PREVENT

        11  PIRACY; WHO TOLD YOU THAT, SIR?

        12  A.   I HAVE BEEN DISCUSSING WITH MICROSOFT, SINCE 1992,

        13  THEIR CONCERN ABOUT PIRACY.  IT'S CONSISTENT WITH A WHOLE

        14  SET OF DISCUSSIONS OVER A SEVEN-YEAR PERIOD.  I DON'T KNOW

        15  THAT I'VE HAD A SPECIFIC DISCUSSION ABOUT THE MDA IN THIS

        16  REGARD.  I DON'T BELIEVE I WOULD HAVE HAD THE OCCASION TO

        17  ASK.  IT'S SUFFICIENTLY CONSISTENT WITH ALL OF THE

        18  INTERACTIONS I HAVE HAD WITH THEM.

        19  Q.   NOW, THE MDA'S WERE INTRODUCED IN 1997 OR 1996; IS

        20  THAT CORRECT, SIR?

        21  A.   SOMETHING LIKE THAT.

        22  Q.   WHAT'S YOUR BEST UNDERSTANDING OF WHEN THE MDA'S WERE

        23  INTRODUCED?

        24  A.   I WAS ACTUALLY ABOUT TO GIVE YOU THAT, MR. BOIES.

        25           IT'S MY UNDERSTANDING THAT THEY WERE INTRODUCED
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         1  AROUND THE TIME THAT MICROSOFT WAS REQUIRED TO DROP THE

         2  PER-PROCESSOR LICENSING AGREEMENT, WHICH ALSO HAD A

         3  PIRACY-PREVENTION RATIONALE.

         4  Q.   DID THE PER-PROCESSOR LICENSING PROVISION HAVE, AS

         5  YOU UNDERSTOOD IT, AN ANTICOMPETITIVE RATIONALE AS WELL AS

         6  AN ANTIPIRACY RATIONALE?

         7  A.   THAT'S NOT MY UNDERSTANDING, MR. BOIES.

         8  Q.   JUST TO TRY TO UNDERSTAND WHAT CRITERIA YOU USED TO

         9  DETERMINE WHAT IS OR IS NOT ANTICOMPETITIVE, DO YOU

        10  BELIEVE THAT MICROSOFT'S PER-PROCESSOR FEE WAS

        11  ANTICOMPETITIVE?

        12  A.   NO, I DON'T, MR. BOIES.

        13  Q.   DO YOU BELIEVE IT HAD ANTICOMPETITIVE CONSEQUENCES?

        14  A.   I DON'T, MR. BOIES.

        15           THIS, OF COURSE, IS MY TESTIMONY IN THE CALDERA

        16  CASE, AND REPRESENTATIONS I HAVE MADE TO THE DEPARTMENT OF

        17  JUSTICE OVER THE YEARS, SO I'M HAPPY TO DISCUSS WHAT

        18  HAPPENED IN THOSE YEARS, ALTHOUGH I HAVEN'T REFRESHED

        19  MYSELF ON IT IN A LONG TIME.

        20  Q.   I JUST WANT TO GET YOUR CONCLUSIONS.

        21  A.   THOSE ARE MY CONCLUSIONS.

        22  Q.   AND YOUR CONCLUSION IS YOU SEE ABSOLUTELY NOTHING

        23  ANTICOMPETITIVE AND NO ANTICOMPETITIVE EFFECT FROM

        24  MICROSOFT'S PER-PROCESSOR LICENSE FEE THAT IT HAD FOR MANY

        25  YEARS; IS THAT YOUR TESTIMONY?
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         1  A.   I DO NOT BELIEVE THAT THAT LICENSING AGREEMENT HAD AN

         2  ANTICOMPETITIVE EFFECT, NO, SIR.

         3  Q.   DID IT HAVE AN ANTICOMPETITIVE PURPOSE?

         4  A.   I STUDIED ITS EFFECT, MR. BOIES.  I DIDN'T READ

         5  E-MAILS TO TRY TO DISCERN PURPOSE.  I ASKED, DID IT HAVE

         6  AN ANTICOMPETITIVE EFFECT IN THE MARKETPLACE.

         7           I ALSO INQUIRED, IS THERE--ARE THERE BUSINESS

         8  REASONS FOR DOING IT, BUT I HAVE NOT TRIED TO SIFT THROUGH

         9  E-MAILS.

        10  Q.   WITH RESPECT TO LINUX--AND YOU MENTIONED DELL IN

        11  ADDITION TO IBM--WHAT PERCENTAGE OF THE DESKTOPS AND

        12  LAPTOPS THAT DELL SHIPS ARE SHIPPED WITH LINUX PRE-LOADED?

        13  A.   I DON'T KNOW THE NUMBER.  IT IS SIGNIFICANT THAT DELL

        14  HAS DECIDED TO MAKE THE INVESTMENT TO OFFER THE CHOICE,

        15  BUT I DON'T KNOW THE NUMBER.

        16  Q.   APPROXIMATELY HOW MANY, SIR?

        17  A.   I DO NOT HAVE AN APPROXIMATE NUMBER.

        18  Q.   DID YOU EVER TRY TO FIND OUT?

        19  A.   NO, I DID NOT.  SINCE IT WAS A NEW PRODUCT, IT SEEMED

        20  UNLIKELY TO YIELD A NUMBER OF INTEREST OR OF RELEVANCE,

        21  AND I DIDN'T PURSUE THE MATTER.

        22  Q.   DID YOU TRY TO MAKE A STUDY OR ANALYSIS AS TO WHAT

        23  YOU ESTIMATED OR PROJECTED DELL WOULD DO IN THE FUTURE IN

        24  TERMS OF HOW MANY DESKTOPS OR LAPTOPS IT WOULD PRE-LOAD

        25  LINUX ON?
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         1  A.   DELL HAS MADE IT CLEAR THAT IT RESPONDS--

         2  Q.   COULD I GET A YES OR NO TO THAT QUESTION, AND THEN

         3  YOU WILL GIVE YOUR EXPLANATION, AND SOMETIMES AFTER THE

         4  EXPLANATION I'M NOT SURE WHAT I GOT THE ANSWER TO.

         5  A.   I'M SORRY, MR. BOIES, IT'S A BAD ACADEMIC HABIT TO

         6  LEAD TO THE ANSWER INSTEAD OF LEADING FROM.

         7           THE ANSWER IS NO.  IT'S MY EXPECTATION THAT DELL

         8  WILL, IN THE FUTURE, AS IT HAS IN THE PAST, RESPOND TO

         9  CONSUMER DEMAND, AND I DON'T PRETEND TO BE ABLE TO

        10  FORECAST CONSUMER DEMAND IN THIS REGARD.

        11  Q.   ALL RIGHT.  LET ME TURN TO DEFENDANT'S EXHIBIT 2518,

        12  WHICH WAS A DOCUMENT THAT MR. LACOVARA USED WITH YOU.

        13           MR. LACOVARA:  MAY I APPROACH COUNSEL NOW ON A

        14  NOW FAMILIAR SUBJECT?

        15           THE COURT:  I UNDERSTAND.

        16           MR. BOIES:  THIS DOCUMENT IS UNDER SEAL, AND--

        17           MR. LACOVARA:  IN PARTS, YOUR HONOR.

        18           MR. BOIES:  AND I'M GOING TO TRY TO DEAL WITH

        19  WHAT MR. LACOVARA DEALT WITH.  AND IF I STRAY ON TO OTHER

        20  PARTS, I WILL TRY TO AVOID MAKING THOSE PARTS PART OF THE

        21  PUBLIC RECORD.

        22           THE COURT:  SAVE THIS UNTIL TOMORROW MORNING WHEN

        23  WE WILL HAVE AOL COUNSEL?

        24           MR. BOIES:  THAT'S A BETTER IDEA, YOUR HONOR.

        25  BY MR. BOIES:
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         1  Q.   LET ME ASK YOU TO LOOK AT DEFENDANT'S 2764, WHICH IS

         2  A DOCUMENT THAT YOU PREPARED AND DOESN'T HAVE ANY SEALING

         3  PROBLEMS.

         4           NOW, THIS IS HEADED "IE IS THE LATEST EXAMPLE IN

         5  WINDOWS OF FUNCTIONALITY THAT USED TO BE SOLD SEPARATELY."

         6  DO YOU SEE THAT, SIR?

         7  A.   YES.

         8  Q.   AND WHAT YOU HAVE LISTED HERE ARE A NUMBER OF

         9  PRODUCTS WHOSE FUNCTIONALITY WAS INCLUDED IN THE OPERATING

        10  SYSTEM; IS THAT CORRECT?

        11  A.   MR. BOIES, I TRIED TO BE CLEAR IN TESTIMONY, AND

        12  PERHAPS I WASN'T, THAT I DIDN'T INTEND TO SAY THAT ALL OF

        13  WHAT THEY DID WAS INCLUDED, THAT THERE WAS A PRECISE

        14  MATCH, BUT THERE WAS A QUALITATIVE--A QUALITATIVE MATCH.

        15  CERTAINLY SOME OF THE FUNCTIONALITY WAS, BUT SOME OF THESE

        16  PROGRAMS DID THINGS THAT WERE NOT INCLUDED IN WINDOWS.

        17  Q.   OH.  LET ME ASK IT THIS WAY:  WHICH OF THESE

        18  PRODUCTS--AND ALL OF THE PRODUCTS THAT ARE LISTED HERE ARE

        19  NON-MICROSOFT PRODUCTS; IS THAT CORRECT?

        20  A.   I BELIEVE SO, YES.

        21           THE COURT:  YOU SAY THEY'RE NON-MICROSOFT

        22  PRODUCTS?

        23           MR. BOIES:  NON-MICROSOFT PRODUCTS.  THAT IS, ALL

        24  THE PRODUCTS THAT ARE LISTED HERE ARE PRODUCTS THAT WERE

        25  MANUFACTURED BY A COMPANY OTHER THAN MICROSOFT.
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         1  BY MR. BOIES:

         2  Q.   CORRECT?

         3  A.   THAT'S MY UNDERSTANDING, YES.

         4  Q.   NOW, WITH RESPECT TO ANY OF THESE PRODUCTS, DID

         5  MICROSOFT HAVE AN ALTERNATIVE PRODUCT THAT IT MARKETED IN

         6  COMPETITION WITH THESE PRODUCTS?

         7  A.   THE ANSWER IS YES IN SOME CASES, SO IT'S A LITTLE

         8  BIT--A LITTLE BIT TRICKY.  I MEAN, MICROSOFT SOMETIMES

         9  SOLD, I THINK--

        10  Q.   WHAT I'M GOING TO ASK YOU TO DO IS ASK TO GO THROUGH

        11  THESE, AND--

        12  A.   THAT WILL MAKE IT EASIER, YES, SIR.

        13  Q.   RIGHT.  WHAT I WAS FIRST JUST TRYING TO GET WAS AN

        14  ANSWER AS TO WHETHER OR NOT MICROSOFT OFFERED A SEPARATE

        15  PRODUCT THAT WAS COMPETITIVE WITH ONE OR MORE OF THE

        16  PRODUCTS THAT ARE LISTED HERE, AND I TAKE IT YOUR ANSWER

        17  IS YES?

        18  A.   IN SOME CASES, I THINK SO, YES, SIR.

        19  Q.   IN SOME CASES YES, IN SOME CASES NO?

        20  A.   THAT'S MY UNDERSTANDING, ALTHOUGH WE ARE GOING TO BE

        21  DOING SOME HISTORY HERE, I THINK.

        22  Q.   OKAY.  WHAT I'M GOING TO TRY TO DO IS GO THROUGH EACH

        23  ONE OF THESE AND ASK YOU WHETHER OR NOT MICROSOFT HAD A

        24  COMPETITIVE SEPARATE PRODUCT THAT IT OFFERED IN

        25  COMPETITION WITH THE NON-MICROSOFT PRODUCT THAT'S LISTED
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         1  HERE.  OKAY?

         2  A.   YES.

         3  Q.   AND I'M JUST GOING TO ASK YOU WHETHER IT DID, AND YOU

         4  TELL ME YES OR NO.  IF THE ANSWER IS YES, I WILL ASK YOU

         5  WHICH PRODUCT, IF YOU KNOW.

         6  A.   I CAN ALSO SAY I DON'T KNOW WHERE I DON'T KNOW.

         7  Q.   YES.

         8  A.   THERE WILL BE A FEW OF THOSE.

         9  Q.   STARTING AT THE TOP, "MICROSTUFF CROSSTALK."

        10  A.   THAT'S A COMMUNICATIONS PROGRAM.  I DON'T RECALL

        11  MICROSOFT OFFERING A COMMUNICATIONS PACKAGE IN

        12  COMPETITION.  SO, MY UNDERSTANDING IS THEY DID NOT.

        13  Q.   OKAY.  AND IF YOU NEED TO HAVE AN EXPLANATION TO MAKE

        14  IT NOT MISLEADING, THAT'S FINE, BUT ALL I'M LOOKING FOR

        15  RIGHT NOW IS WHETHER THEY OFFERED IT; AND IF THEY OFFERED

        16  IT, WHETHER YOU KNOW OF WHAT THEY OFFERED; AND IF YOU DO,

        17  WHAT IT IS.

        18           THE NEXT ONE IS "FUNK SOFTWARE SIDEWAYS."

        19  A.   I DON'T BELIEVE SO.

        20  Q.   THEN "PERSONICS SEEMORE 1.0."

        21  A.   I DON'T BELIEVE SO.

        22  Q.   "GIBSON SPINRITE II."

        23  A.   I DON'T BELIEVE THERE WAS EVER A SEPARATELY MARKETED

        24  PRODUCT THAT CORRESPONDS, NO.

        25  Q.   "DELRINA WINFAX PRO."
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         1  A.   I DON'T THINK SO, NO.

         2  Q.   "SOFTLOGIC SOLUTIONS DISK OPTIMIZER."

         3  A.   NO.  I THINK MICROSOFT'S DISK UTILITIES HAVE ALWAYS

         4  BEEN PART OF THE OPERATING SYSTEM.  SORRY, THE ANSWER IS

         5  NO.

         6  Q.   "ADOBE TYPE MANAGER."

         7  A.   I HAVE A VAGUE RECOLLECTION OF A COMPETING MICROSOFT

         8  PRODUCT OR TECHNOLOGY, BUT I DON'T--I DON'T RECALL

         9  CLEARLY.

        10  Q.   THE NEXT ONE IS "5TH GENERATION FASTBACK PLUS."

        11  A.   NO.

        12  Q.   "ZSOFT PC PAINTBRUSH."

        13  A.   I THINK THERE WAS A TIME WHEN MICROSOFT SOLD A PAINT

        14  PROGRAM SEPARATELY, BUT I COULDN'T GIVE YOU THE NAME.

        15  Q.   WAS THAT PAINT PROGRAM SOLD IN COMPETITION WITH

        16  "ZSOFT PC PAINTBRUSH"?

        17  A.   IF MY MEMORY IS CORRECT, THE ANSWER IS YES, BUT WE

        18  ARE TALKING, LIKE, AROUND 1990 OR THEREABOUTS, AND I

        19  WOULDN'T--WOULDN'T EXPRESS MUCH CONFIDENCE IN THAT

        20  RECOLLECTION, BUT THAT IS MY RECOLLECTION.

        21  Q.   THE NEXT ONE IS "ARTISOFT LANTASTIC A1."

        22  A.   MY UNDERSTANDING IS NO, THAT MICROSOFT'S NETWORKING

        23  HAS ALWAYS BEEN PART OF THE OPERATING SYSTEM.

        24  Q.   THE NEXT ONE IS "XTREE 2.0 FOR WINDOWS."

        25  A.   NO.
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         1  Q.   "SYMANTEC NORTON COMMANDER."

         2  A.   THAT AND THE NEXT ONE, MR. BOIES, ARE TRICKY.  YOU

         3  COULD MAKE THE ARGUMENT THAT WHEN DOS AND WINDOWS WERE

         4  SOLD SEPARATELY THAT WINDOWS COMPETED WITH DESQVIEW.

         5           AS I SAID, IN ADDITION FOR NORTON COMMANDER, I

         6  BELIEVE NORTON COMMANDER AT THIS TIME PROVIDED THE USER

         7  WITH AN ALTERNATIVE DESKTOP.  SO, IN SOME SENSE, IT WAS

         8  COMPETITIVE WITH WINDOWS, ALTHOUGH I THINK THIS VERSION

         9  MAY HAVE RUN ON WINDOWS.

        10           MICROSOFT ALSO FROM TIME TO TIME, I BELIEVE, HAS

        11  SOLD PACKAGES OF UTILITY PROGRAMS, WHICH IS WHAT NORTON

        12  COMMANDER IS, SO THAT I THINK FROM TIME TO TIME THERE

        13  MIGHT HAVE BEEN COMPETITIVE OFFERS, BUT NOT HEAD-TO-HEAD

        14  IN THE SENSE THAT THEY OFFERED THE FULL FUNCTIONALITY OF

        15  NORTON COMMANDER.

        16  Q.   OKAY.  WERE ANY OF THESE PRODUCTS THAT ARE LISTED ON

        17  DEFENDANT'S EXHIBIT 2764 PRODUCTS THAT MICROSOFT PERCEIVED

        18  AS A SERIOUS PLATFORM THREAT?

        19  A.   I HAVEN'T SOUGHT TO BE EXHAUSTIVE IN THE TIME PERIOD

        20  THAT'S COVERED BY MOST OF THESE, BUT I KNOW THERE WAS

        21  DISCUSSION IN THE CORPORATION--THE LEVEL OF SERIOUSNESS I

        22  DON'T KNOW OR CAN'T RECALL AT THIS STAGE--REGARDING

        23  DESQVIEW AND OTHER RELATED SHELLS.

        24           DESQVIEW, I BELIEVE, OFFERED MULTITASKING BEFORE

        25  WINDOWS DID, AND I KNOW A NUMBER OF PEOPLE WHO USED IT FOR
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         1  THAT PURPOSE.

         2           WHETHER MICROSOFT TOOK IT SERIOUSLY OR HOW

         3  SERIOUSLY IT TOOK IT AS A POTENTIAL PLATFORM THREAT, I

         4  DON'T KNOW.  THAT ONE IS A POSSIBILITY.  THE OTHERS, I

         5  WOULD SAY, WERE NOT.

         6  Q.   OKAY.  WERE ANY OF THESE PRODUCTS, PRODUCTS WHERE

         7  MICROSOFT ENTERED INTO CONTRACTS WITH ISP'S OR OEM'S THAT

         8  WERE DESIGNED TO DISCOURAGE THE ISP'S OR OEM'S FROM

         9  DISTRIBUTING THE PRODUCTS?

        10  A.   I'M UNAWARE OF ANY MICROSOFT CONTRACTS THAT REFERRED

        11  TO ANY OF THESE PRODUCTS.  IF THERE WERE SUCH CONTRACTS,

        12  I'M UNAWARE OF THEM.

        13  Q.   WHO PICKED THE EXAMPLES OF PRODUCTS THAT ARE LISTED

        14  HERE?

        15  A.   STAFF AT NERA PICKED THEM.  I WENT OVER THEM.

        16  Q.   DID THE STAFF AT NERA GIVE YOU PROPOSALS AND THEN YOU

        17  SELECTED WHICH ONES TO INCLUDE?

        18  A.   NO, I SAW THIS IN RELATIVELY FINAL FORM.  I DON'T

        19  KEEP, MYSELF, COPIES OF PC MAGAZINE BACK THROUGH THE

        20  EIGHTIES AND EARLY NINETIES.  SO, I DISCUSSED SOME OF

        21  THESE, ASKED WHAT THEY DID, ASKED IF THEY MADE SENSE, BUT

        22  I DIDN'T ATTACH PARTICULAR SIGNIFICANCE TO THE SET OF

        23  THEM, SIMPLY THAT THESE ARE EXAMPLES OF FUNCTIONALITY.

        24  ONE COULD HAVE USED A RANGE OF OTHERS, POSSIBLY, TO MAKE

        25  THE SAME POINT.
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         1  Q.   DO YOU KNOW OF ANY OTHER EXAMPLES THAT COULD BE USED

         2  TO MAKE THE SAME POINT?

         3  A.   THAT FUNCTIONALITY WAS INCLUDED INTO WINDOWS?

         4  CERTAINLY, IN MOST OF THESE CATEGORIES, THERE WERE

         5  COMPETING PRODUCTS.  SO, INSTEAD, FOR INSTANCE, OF

         6  "MICROSTUFF CROSSTALK," I RECALL USING A COMPETING

         7  PRODUCT.  I ALSO USED CROSSTALK.  THERE WERE A NUMBER OF

         8  COMMUNICATIONS PACKAGES USING WHAT NOW SEEM ARCHAIC

         9  STANDARDS, SO WE COULD HAVE USED ADDITIONAL--COULD HAVE

        10  USED ALTERNATIVE PRODUCTS IN ALMOST ALL OF THESE

        11  CATEGORIES.  I SUPPOSE IF I THOUGHT OF IT, I COULD ALSO

        12  THINK OF ADDITIONAL FUNCTIONALITY THAT WOULD RELATE TO

        13  SPECIFIC PRODUCTS.  WOULD YOU LIKE ME TO SEE IF I COULD DO

        14  THAT?

        15  Q.   WELL, I HAD ASSUMED--AND CORRECT ME IF I'M

        16  WRONG--THAT WHEN YOU PRODUCED THIS EXHIBIT, THESE WERE

        17  WHAT YOU THOUGHT WERE THE RIGHT EXAMPLES TO USE.  NOW I'M

        18  A LITTLE UNCERTAIN THAT MAYBE THESE WERE JUST SOMETHING

        19  THAT YOUR STAFF CAME UP WITH AND YOU PUT IN.  AND CAN YOU

        20  HELP ME UNDERSTAND WHETHER THESE WERE IN WHAT YOU THOUGHT

        21  WERE THE RIGHT EXAMPLES TO USE OR NOT?

        22  A.   I THOUGHT THIS WAS AN ADEQUATE SET OF EXAMPLES.  I

        23  DIDN'T TRY TO OPTIMIZE THE SET OF EXAMPLES FOR ANY

        24  PARTICULAR PURPOSE.  IT SEEMED ILLUSTRATIVE OF THE POINT

        25  THAT LOTS OF FUNCTIONALITY THAT USED TO BE SOLD SEPARATELY
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         1  IS INTEGRATED INTO WINDOWS.  I DON'T CLAIM OPTIMALITY IN

         2  ANY REGARD FOR THIS LIST.  IT'S A LIST OF EXAMPLES.

         3  Q.   OKAY, SIR.

         4           MR. BOIES:  YOUR HONOR, I HAVE ONE MORE DOCUMENT

         5  TO GIVE THE WITNESS, AND THAT WILL BE A CONVENIENT

         6  BREAKING POINT.

         7  BY MR. BOIES:

         8  Q.   LET ME ASK THAT THE WITNESS BE SHOWN GOVERNMENT

         9  EXHIBIT 2369.

        10           DEAN SCHMALENSEE, YOU TESTIFIED ABOUT THE MDC

        11  DATABASE AND YOUR CONCLUSIONS FROM THAT DATABASE AS TO

        12  WHAT THE TOTAL USERS OF NETSCAPE AND INTERNET EXPLORER AS

        13  THEIR CURRENT PRIMARY BROWSER WERE AT PARTICULAR POINTS IN

        14  TIME; CORRECT?

        15  A.   THAT'S CORRECT.

        16           WE'VE ALSO MADE CLEAR THAT THESE ARE ESTIMATES

        17  SUBJECT TO SAMPLING ERROR, BUT YES, I TESTIFIED ABOUT MDC

        18  DATA.

        19  Q.   YES.  NOW, WHAT I HAVE DONE IS I HAVE TAKEN SOME OF

        20  THOSE NUMBERS FOR CERTAIN PERIODS AND DISPLAYED THEM HERE.

        21           AND SUBJECT TO YOUR ABILITY TO CHECK THESE

        22  OVERNIGHT, I WOULD OFFER THIS AT THE PRESENT TIME.

        23           MR. LACOVARA:  YOUR HONOR, MAY I INQUIRE OF

        24  MR. BOIES THE METHODOLOGY?

        25           (PAUSE.)
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         1           MR. LACOVARA:  YOUR HONOR, PROVIDED THAT

         2  MR. BOIES WOULD AGREE TO PROVIDE TO MICROSOFT THIS EVENING

         3  THE BACKUP FOR GOVERNMENT EXHIBIT 2369, AND SINCE I'M

         4  HERE, ALSO 2347, WE WILL NOT OBJECT TO THE ADMISSION OF

         5  2369, SUBJECT TO A MOTION TO STRIKE IN THE MORNING.

         6           MR. BOIES:  THANK YOU.  AND WE WILL DO THAT, AND

         7  WE WILL HAVE OUR PEOPLE TALK TO THE NERA PEOPLE, BECAUSE

         8  WHAT WE ARE PRODUCING BACK TO YOU IS WHAT YOU GAVE US, AND

         9  WE WILL GO OVER SO YOU SEE EXACTLY WHERE THE NUMBERS CAME

        10  FROM.

        11           MR. LACOVARA:  WE SHOULD HAVE THE CONVERSATION

        12  WHEN IT SHOULD OCCUR.

        13           MR. BOIES:  OKAY.

        14           THE COURT:  GOVERNMENT'S 2369 IS CONDITIONALLY

        15  ADMITTED.

        16                         (GOVERNMENT'S EXHIBIT NO. 2369 WAS

        17                          ADMITTED INTO EVIDENCE.)

        18  BY MR. BOIES:

        19  Q.   NOW, DEAN SCHMALENSEE, AM I CORRECT THAT IN THE MDC

        20  DATA, THE WAY YOU TABULATED IT, YOU HAVE TREATED USERS OF

        21  INTERNET EXPLORER, EXCLUDING OLS-BRANDED INTERNET

        22  EXPLORERS, SEPARATELY FROM USERS OF OLS-BRANDED INTERNET

        23  EXPLORER BROWSERS LIKE AOL?

        24  A.   IF I HEARD YOUR QUESTION CORRECTLY, THE ANSWER IS

        25  YES, WE HAVE TRIED TO BE CONSISTENT IN THAT REGARD.
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         1  Q.   NOW, WHAT I HAVE SHOWN HERE IS FOR THE CALENDAR YEAR

         2  1998.  AND AT THE TOP I HAVE SHOWN HOW THE TOTAL USERS OF

         3  NETSCAPE, AS THEIR CURRENT PRIMARY BROWSER, CHANGED FROM

         4  THE BEGINNING OF 1998 UNTIL THE END OF 1998.  DO YOU SEE

         5  THAT?

         6  A.   YES.  TO BE CLEAR, IF IT COMES FROM OUR MDC DATA,

         7  IT'S THE DIFFERENCE BETWEEN THE FIRST QUARTER AVERAGE AND

         8  THE FOURTH QUARTER AVERAGE RATHER THAN PARTICULAR POINTS,

         9  BUT THAT'S HOW I INTERPRET IT.

        10  Q.   YES.  AND JUST TO BE CLEAR, THESE ARE STOCK

        11  MEASUREMENTS WHEN WE TALK ABOUT THE FIRST QUARTER OF 1998

        12  AND THE FOURTH QUARTER OF 1998; CORRECT?

        13  A.   ABSOLUTELY.

        14  Q.   AND THEN IN THE THIRD COLUMN WE SUBTRACTED THE

        15  BEGINNING BALANCE FROM THE ENDING BALANCE TO GET THE NET

        16  NEW USERS.  DO YOU SEE THAT?

        17  A.   YES.

        18  Q.   NOW, AS YOU LOOK AT THE NET NEW USERS OF NETSCAPE AS

        19  THEIR CURRENT PRIMARY BROWSER, YOU GOT ABOUT 4.7 MILLION;

        20  IS THAT CORRECT?

        21  A.   YES.  ASSUMING THAT SUBTRACTION IS CORRECT, WHICH IT

        22  WOULD APPEAR TO BE, THAT WOULD BE CORRECT.

        23  Q.   AND FOR INTERNET EXPLORER, EXCLUDING--THAT IS, NOT

        24  COUNTING AOL OR OTHER ONLINE SERVICES THAT USE INTERNET

        25  EXPLORER BROWSER TECHNOLOGY, THE NET NEW USERS WERE 11.5
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         1  MILLION; IS THAT CORRECT?

         2  A.   THAT'S WHAT THE DOCUMENT SAYS.  I DON'T MEAN TO BE

         3  VOUCHING FOR THE CORRECTNESS OF THE SUBTRACTION, BUT

         4  CONDITIONAL ON THAT, THAT'S WHAT IT SAYS.

         5  Q.   AND MY NEXT QUESTION IS GOING TO BE, IS THAT

         6  CONSISTENT WITH WHAT YOU BELIEVE WAS ACTUALLY HAPPENING

         7  DURING 1998?

         8  A.   BROADLY CONSISTENT.  I WOULD LIKE TO SPEND A LITTLE

         9  TIME WITH THE SOURCE DATA TO BE SURE THERE ISN'T SOMETHING

        10  ODD WITH THESE PERIODS, BUT BROADLY CONSISTENT, THAT'S

        11  CORRECT.

        12  Q.   AND THEN DOWN AT THE BOTTOM, WHAT WE HAVE DONE IS WE

        13  HAVE TRACKED SEPARATELY, AS YOU HAVE, THE TOTAL USERS OF

        14  AOL AND OTHER ONLINE-SERVICES-BRANDED INTERNET EXPLORER

        15  BROWSERS, WITH A BEGINNING BALANCE OF 10.3 MILLION AND AN

        16  ENDING BALANCE IN THE FOURTH QUARTER OF 11.3 MILLION AND

        17  NET NEW USERS OF 1 MILLION.  DO YOU SEE THAT?

        18  A.   YES, ALTHOUGH I THINK WE DO NEED--THE TITLE ISN'T

        19  CLEAR, BUT THE LINE ABOVE IS THESE ARE PRIMARY BROWSERS,

        20  SO THIS IS A LITTLE LOW FOR AOL MEMBERS.  BUT AS PRIMARY

        21  BROWSER, THAT'S CONSISTENT WITH MY UNDERSTANDING.

        22  Q.   YES.  AND IN YOUR USE OF THE MDC DATA, WHAT YOU WERE

        23  TALKING ABOUT IS USERS OF A BROWSER AS THEIR PRIMARY OR

        24  MAIN BROWSER; CORRECT?

        25  A.   YES.
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         1  Q.   AND FOLLOWING THROUGH WITH THAT, AND CONTINUING WITH

         2  THAT APPROACH, IS THIS, BROADLY SPEAKING, WHAT YOU THINK

         3  WAS ACTUALLY HAPPENING IN 1998 WITH RESPECT TO AOL AND

         4  OTHER ONLINE-SERVICE-BRANDED BROWSERS?

         5  A.   WELL, YOU'RE INQUIRING NOW ABOUT MY MEMORY ABOUT THIS

         6  SORT OF 1998 NUMBERS THAT I HAVE SEEN.  AS I SIT HERE, IT

         7  SEEMS BROADLY CONSISTENT.  TO GIVE YOU A FIRM ANSWER, I

         8  WOULD LIKE TO LOOK AT NUMBERS I HAVE SEEN FOR 1998, BUT IT

         9  DOESN'T RAISE ANY CRIES OF OUTRAGE AS I LOOK AT IT.

        10  Q.   OKAY.

        11           MR. BOIES:  I WILL ACCEPT THAT AS THE BEST I CAN

        12  DO TONIGHT, YOUR HONOR.

        13           THE COURT:  ALL RIGHT.  10:00 TOMORROW MORNING?

        14           MR. BOIES:  YES.

        15           (WHEREUPON, AT 4:45 P.M., THE HEARING WAS

        16  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        17

        18

        19

        20

        21

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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