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         1                    P R O C E E D I N G S



         2           THE COURT:  THANK YOU, GENTLEMEN.  MR. EDELMAN.



         3           MR. EDELMAN:  THANK YOU, YOUR HONOR.



         4                 CONTINUED CROSS-EXAMINATION



         5           MR. EDELMAN:  GOOD AFTERNOON, YOUR HONOR.



         6           THE COURT:  GOOD AFTERNOON.



         7  BY MR. EDELMAN:



         8  Q.   GOOD AFTERNOON, DR. TEVANIAN.  I TRUST YOU HAD A



         9  PLEASANT LUNCH?



        10  A.   YES.



        11  Q.   WOULD YOU DIRECT YOUR ATTENTION, PLEASE, TO PARAGRAPH



        12  14 OF YOUR DIRECT TESTIMONY.  IT BEGINS ON PAGE FOUR.



        13  A.   OKAY.



        14  Q.   AND I'M PARTICULARLY INTERESTED IN THE LAST SENTENCE



        15  ON PAGE FIVE, WHICH WE LOOKED AT BRIEFLY THIS MORNING.



        16           DO YOU SEE THERE WHERE IT SETS, QUOTE, "FOR THE



        17  FORESEEABLE FUTURE, MICROSOFT WILL MAINTAIN A MARKET SHARE



        18  IN EXCESS OF 90 PERCENT"?



        19  A.   YES.



        20  Q.   AND WE TALKED A LITTLE BIT ABOUT THAT THIS MORNING;



        21  DIDN'T WE, DR. TEVANIAN?



        22  A.   YES.



        23  Q.   SO, IN YOUR VIEW, THEN, MICROSOFT CURRENTLY CONTROLS



        24  THE PRICE IN WHAT YOU CONSIDER TO BE THE DESKTOP OPERATING



        25  MARKET?�
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         1  A.   YES, I BELIEVE SO.



         2  Q.   AND APPLE COMPUTER IS A COMPETITOR IN THAT MARKET;



         3  RIGHT?



         4  A.   YES.



         5  Q.   AND MICROSOFT DOESN'T CONTROL THE PRICE FOR APPLE



         6  COMPUTERS; RIGHT?



         7  A.   NO.  WE SET OUR OWN PRICE, ALTHOUGH IT'S FAIR TO SAY



         8  THAT WHEN WE SET OUR PRICE, WE HAVE TO BE IN LINE WITH



         9  WHAT MICROSOFT SETS AS A PRICE.



        10  Q.   WELL, WHEN YOU SAY, "YOU HAVE TO BE IN LINE," ISN'T



        11  IT TRUE, DR. TEVANIAN, THAT YOU BELIEVE THAT APPLE



        12  COMPUTER SETS THE PRICE FOR ITS OPERATING SYSTEMS AND ITS



        13  COMPUTERS?



        14  A.   WE DO PRICE OUR OWN OPERATING SYSTEMS, YES.



        15  Q.   OKAY.  AND YOU DO THAT--APPLE DOES THAT BASED ON



        16  WHATEVER FACTORS APPLE CONSIDERS; RIGHT?



        17  A.   YES, OF COURSE.



        18  Q.   AND, NOW, YOU DON'T KNOW WHAT FACTORS MICROSOFT



        19  CONSIDERS WHEN IT SETS THE PRICE FOR ITS OPERATING



        20  SYSTEMS; RIGHT?



        21  A.   NO, NOT SPECIFICALLY.



        22  Q.   WELL, NOT AT ALL; RIGHT?



        23  A.   NO, I DON'T.



        24  Q.   AND YOU HAVE NEVER DONE ANY ANALYSIS TO MAKE ANY



        25  DETERMINATION AS TO THE INFLUENCES ON THE PRICES ON�
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         1  MICROSOFT'S OPERATING SYSTEMS; RIGHT?



         2  A.   NO, NO ANALYSIS.



         3  Q.   NOW, IF THERE WERE AN INCREASE IN DEMAND FOR APPLE'S



         4  OPERATING SYSTEMS, COULD APPLE INCREASE ITS OUTPUT TO MEET



         5  THAT DEMAND?



         6  A.   I'M NOT SURE WHAT YOU MEAN BY THAT.  YOU MEAN COULD



         7  WE--



         8  Q.   COULD YOU MAKE MORE OF THEM, SIR?



         9  A.   WE COULD MAKE MORE COMPUTERS, ABSOLUTELY.



        10  Q.   OPERATING SYSTEMS, TOO; RIGHT?



        11  A.   YES, MORE COPIES OF IT.



        12  Q.   AND YOU THINK YOU COULD MEET ANY LEVEL OF DEMAND THAT



        13  MIGHT DEVELOP FOR THE MAC OS?



        14  A.   FOR THE OPERATING SYSTEM?



        15  Q.   YES, SIR.



        16  A.   I THINK SO.



        17  Q.   SO THERE IS NO REAL CONSTRAINT ON THE SUPPLY FOR THE



        18  MAC OPERATING SYSTEM; RIGHT?



        19  A.   WELL, FOR THE MAC OPERATING SYSTEM, IN TERMS OF SHEER



        20  UNIT VOLUME?  NO, FROM INTELLECTUAL PROPERTY PERSPECTIVE,



        21  YES.  I MEAN, WE COULD ONLY ENGINEER SO MANY THINGS.



        22  Q.   BUT, IF LOTS MORE PEOPLE WANTED THE OPERATING SYSTEM,



        23  YOU COULD GIVE IT TO THEM; RIGHT?



        24  A.   WE WOULD SELL IT TO THEM.



        25  Q.   FAIR ENOUGH.�
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         1  A.   I GUESS WE COULD GIVE IT TO THEM, TOO.



         2  Q.   I WASN'T SUGGESTING THIS WAS CHARITY.



         3           NOW, APPLE'S MARKET SHARE IS INCREASING, ISN'T



         4  IT?



         5  A.   IT DID THIS LAST QUARTER, YES.



         6  Q.   AND THAT'S ATTRIBUTABLE, IN PART, TO SALES OF THE I



         7  MAC; RIGHT?



         8  A.   YES.



         9           MR. EDELMAN:  I WOULD OFFER AT THIS TIME, YOUR



        10  HONOR, DEFENDANT'S EXHIBIT 1753.



        11           MR. MALONE:  YOUR HONOR, MAY I JUST ASK WHETHER



        12  COUNSEL INTENDS TO OFFER THE ENTIRE--IT APPEARS TO BE A



        13  NEWS ARTICLE.  DO THEY INTEND TO OFFER THE ENTIRE ARTICLE,



        14  OR IS THERE SOME SPECIFIC PORTION?



        15           MR. EDELMAN:  YOUR HONOR, I DON'T REALLY KNOW HOW



        16  TO OFFER LESS THAN ALL OF IT.  I ONLY WANTED TO REFER THE



        17  WITNESS'S ATTENTION TO A COUPLE OF PARAGRAPHS, BUT I WOULD



        18  OFFER THE WHOLE ARTICLE.



        19           THE COURT:  ALL RIGHT.  MR. MALONE?



        20           MR. MALONE:  NO OBJECTION.



        21           THE COURT:  DEFENDANT'S 1753 IS ADMITTED.



        22                         (DEFENDANT'S EXHIBIT NO. 1753 WAS



        23                          ADMITTED INTO EVIDENCE.)



        24  BY MR. EDELMAN:



        25  Q.   DR. TEVANIAN, IF YOU WOULD LOOK, PLEASE, AT THE THIRD�
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         1  PARAGRAPH ON THE FIRST PAGE.



         2  A.   RIGHT.



         3  Q.   DO YOU RECOGNIZE THIS TO BE A NEWS ARTICLE OBTAINED



         4  OFF THE INTERNET?



         5  A.   YES.



         6  Q.   OKAY.  AND YOU SEE THAT IT SAYS THERE, QUOTE, BASED



         7  ON A SURVEY OF CATALOG AND RETAIL SALES OPERATION, PC DATA



         8  SAID THE HP 6330 REPRESENTED 8.6 PERCENT OF ALL SYSTEMS



         9  SOLD WHILE THE IMAC RANG IN WITH 7.1 PERCENT SALES.



        10           DO YOU SEE THAT?



        11  A.   YES.



        12  Q.   AND WHAT IS THE IMAC, SIR?



        13  A.   THE IMAC IS THE NEW MACINTOSH THAT WE RELEASED LAST



        14  QUARTER.



        15  Q.   AND THEN DO YOU SEE--



        16           THE COURT:  WHAT IS IT?  IS IT AN OPERATING



        17  SYSTEM?



        18           THE WITNESS:  NO.  THE IMAC IS A FULL COMPUTER.



        19  IT COME WITH THE MACINTOSH OS ON IT.  IT HAS A SLEEK



        20  DESIGN.  IT'S NOT BEIGE, LIKE MOST COMPUTERS ARE, AND



        21  IT'S--IT'S A REAL NICE COMPUTER.



        22  BY MR. EDELMAN:



        23  Q.   IN FACT, IT'S BONZAI BLUE; RIGHT?



        24  A.   BONDI BLUE.



        25  Q.   BONDI.  NOW, JUST SO WE ARE CLEAR, THE IMAC RUNS ON�
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         1  THE MAC OS; RIGHT?



         2  A.   NO, THE MAC OS RUNS ON THE IMAC.



         3  Q.   OKAY.  FAIR ENOUGH.  AND THEN IF YOU REFER DOWN TWO



         4  PARAGRAPHS, YOU SEE WHERE IT SAYS, QUOTE, ALTHOUGH COMPAQ



         5  STILL LEADS IN THE CONSUMER MARKET WITH 30.9 PERCENT OF



         6  SYSTEMS SOLD IN AUGUST, APPLE ADVANCED TO THE THIRD SPOT



         7  WITH 13.5 PERCENT MARKET SHARE, UP FROM SIX PERCENT THE



         8  MONTH BEFORE.



         9  A.   YES, I SEE THAT.



        10  Q.   MARKET SHARE IS MOVING UP, ISN'T IT, DR. TEVANIAN?



        11  A.   IN THIS MARKET, YES.  MAYBE I SHOULD SAY IN THIS



        12  SALES CHANNEL, YES.



        13  Q.   AND ABOUT TEN PERCENT OF THOSE IMAC'S ARE BEING SOLD



        14  TO PEOPLE WHO PREVIOUSLY OWNED COMPUTERS WITH THE WINDOWS



        15  OPERATING SYSTEM; RIGHT?



        16  A.   YES, THAT'S ROUGHLY ACCURATE.



        17  Q.   SO PEOPLE WHO OWNED WINDOWS MACHINES ARE NOW BUYING



        18  IMAC'S; RIGHT?



        19  A.   A FEW OF THEM.



        20           MR. EDELMAN:  I WOULD OFFER, YOUR HONOR, AT THIS



        21  TIME DEFENDANT'S EXHIBIT 1754.



        22           MR. MALONE:  NO OBJECTION.



        23           THE COURT:  DEFENDANT'S 1754 IS ADMITTED.



        24                         (DEFENDANT'S EXHIBIT NO. 1754 WAS



        25                          ADMITTED INTO EVIDENCE.)�
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         1  BY MR. EDELMAN:



         2  Q.   DR.  TEVANIAN, DO YOU RECOGNIZE THIS TO BE A PRESS



         3  RELEASE FROM APPLE'S WEB SITE?



         4  A.   YES.



         5  Q.   AND IF YOU DIRECT YOUR ATTENTION TO THE SECOND



         6  PARAGRAPH, THE ONE THAT BEGINS WITH THE WORDS "OVER 40."



         7  DO YOU SEE THAT?



         8  A.   YES.



         9  Q.   DO YOU SEE THE SECOND SENTENCE?  IT SAYS, QUOTE, THE



        10  FINDINGS SHOW THAT 29.4 PERCENT OF IMAC BUYERS ARE



        11  FIRST-TIME COMPUTER BUYERS WHO OWN NEITHER A WINTEL PC NOR



        12  A MACINTOSH COMPUTER, AND AN ADDITIONAL 12.5 PERCENT OF



        13  IMAC BUYERS ARE, QUOTE, "CONVERTS," CLOSED QUOTE, WHO OWN



        14  WINTEL PC'S.



        15           DO YOU SEE THAT?



        16  A.   YES.



        17  Q.   SO, IN FACT, IT'S EVEN SLIGHTLY HIGHER THAN TEN



        18  PERCENT; CORRECT?



        19  A.   RIGHT.



        20  Q.   NOW, DON'T THE SALES OF THE IMAC DEMONSTRATE, DR.



        21  TEVANIAN, THAT AS LONG AS THE SOFTWARE PRODUCT HAS



        22  FEATURES THAT CONSUMERS WANT, CONSUMER WILL BUY IT



        23  REGARDLESS OF THE MARKET SHARE OF THE DEVELOPER?



        24  A.   REGARDLESS OF THE MARKET SHARE OF THE DEVELOPER?



        25  Q.   YES, SIR.�
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         1  A.   YOU MEAN THE DEVELOPER OF THE COMPUTER?



         2  Q.   OR THE OPERATING SYSTEM THAT RUNS ON IT.



         3  A.   I THINK CONSUMERS WILL BUY COMPUTERS IF IT FITS THEIR



         4  NEEDS.  I'M NOT QUITE SURE WHAT YOU'RE GETTING AT WITH



         5  YOUR QUESTION.



         6  Q.   WELL, IT DOESN'T MATTER HOW MUCH MARKET SHARE THE



         7  DEVELOPER HAS, DOES IT, IF THE COMPUTER FITS WITH--THE



         8  SOFTWARE PRODUCT FITS USER'S NEEDS THEY'LL BUY IT; ISN'T



         9  THAT RIGHT?



        10  A.   NO.  IN FACT, WHAT MATTERS MORE IS WHAT APPLICATIONS



        11  RUN ON IT.



        12  Q.   OKAY.  BUT IN THIS CASE NOW, THE FACT THAT THIS IS A



        13  MACINTOSH-BASED COMPUTER AS OPPOSED TO A WINDOWS-BASED



        14  COMPUTER, HASN'T INHIBITED SALES; RIGHT?



        15  A.   NO.  IN FACT, WHAT WE HAVE FOUND IS, WHICH IS IN PART



        16  PROVEN BY THE SUCCESS OF THE LAUNCH OF THE IMAC, IS THAT



        17  THERE IS A SMALL PERCENTAGE OF THE OVERALL MARKET FOR



        18  DESKTOP COMPUTERS WHERE THE FUNCTIONS OF AN IMAC ARE



        19  SUFFICIENT FOR WHAT THEY NEED TO DO.  IT MAY BE PRIMARILY



        20  ACCESS TO INTERNET, RUN A COUPLE MORE APPLICATIONS.



        21           HOWEVER, IT'S STILL THE CASE THAT THE PREDOMINANT



        22  NUMBER OF APPLICATIONS IN THE MARKET DO NOT RUN ON THE



        23  MACINTOSH, AND BECAUSE OF THAT, MOST PEOPLE WILL JUST



        24  REFUSE TO BUY A MACINTOSH.  THEY'LL WANT SAFETY IN THE



        25  APPLICATIONS THAT ARE ON WINDOWS.  OR IN SOME CASES�
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         1  THEY'LL BE REQUIRED TO RUN WINDOWS.



         2           FOR EXAMPLE, IN ALMOST EVERY CORPORATION IN THE



         3  WORLD, THEY HAVE TO RUN SOME SPECIFIC APPLICATIONS THAT



         4  ARE ONLY ON WINDOWS.



         5           AND, IN FACT, THE SALES THAT WE ARE TALKING ABOUT



         6  HERE RELATES ONLY TO CONSUMER SALES THROUGH THE RETAIL



         7  CHANNELS, WHERE AGAIN WE HAVE DONE WELL, AND I SAY, LOOKS



         8  LIKE, SEVEN PERCENT OR WHATEVER IS WELL.  THAT'S GOOD FOR



         9  APPLE.



        10           BUT IN THE GRAND SCHEME OF THINGS, THERE IS STILL



        11  THE WINDOWS MONOPOLY, THAT IT'S A SITUATION WHERE PEOPLE



        12  NEED TO RUN WINDOWS APPLICATIONS, AND THEY BUY WINDOWS



        13  COMPUTERS.



        14           WE WISH WE COULD MAKE MORE BECAUSE WE WISH



        15  PEOPLE--WE WISH WE HAD THE OPPORTUNITY TO MAKE MORE



        16  BECAUSE THERE WOULD BE MORE DEMAND.  SO THE FACT THAT WE



        17  HAVE THIS COMPUTER AND WE ARE GETTING SOME SUCCESS DOESN'T



        18  CHANGE ANYTHING I HAVE SAID.



        19  Q.   WELL, IN FACT, THE DEBUT OF THE IMAC HAS CAUSED AN



        20  INCREASE IN THE NUMBER OF APPLICATIONS AND UPGRADES THAT



        21  ARE BEING WRITTEN FOR THE MAC OS; RIGHT?



        22  A.   YES.  AND IN THOSE PARTICULAR AREAS WHERE WE ARE



        23  STRONG, NAMELY AS YOU SEE WITH THE SUCCESS IN THE CONSUMER



        24  CHANNEL FOR SOME GAMES, AS AN EXAMPLE, AND ALSO IN THE



        25  CASE OF ANOTHER MARKET THAT WE'RE VERY STRONG, WHICH IS�
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         1  THE PUBLISHING MARKET.



         2  Q.   WELL, SINCE MAY 6, WHEN THE IMAC WAS DEBUTED, OVER A



         3  THOUSAND NEW APPLICATIONS AND UPGRADES HAVE BEEN COMMITTED



         4  FOR THE IMAC; RIGHT?



         5  A.   THAT'S RIGHT.



         6  Q.   IT'S ONLY SINCE MAY; RIGHT?



         7  A.   I BELIEVE THAT'S RIGHT, YEAH.



         8  Q.   AND THAT'S BECAUSE DEVELOPERS BELIEVE THAT CONSUMERS



         9  WILL WANT THE PRODUCT; RIGHT?



        10  A.   THAT'S PARTLY THE REASON.  THERE ARE OTHER REASONS.



        11  Q.   DR. TEVANIAN, ISN'T THE PERSONAL COMPUTER INDUSTRY



        12  HIGHLY COMPETITIVE?



        13           THE COURT:  SAY THAT AGAIN.



        14  BY MR. EDELMAN:



        15  Q.   ISN'T THE PERSONAL COMPUTER INDUSTRY HIGHLY



        16  COMPETITIVE?



        17  A.   YES, MANY PARTS OF IT ARE.



        18  Q.   AND THAT'S WHAT APPLE HAD TOLD ITS SHAREHOLDERS;



        19  RIGHT?



        20  A.   THAT'S WHAT WE TOLD OUR SHAREHOLDERS?



        21  Q.   YES, SIR.



        22  A.   ARE YOU REFERRING TO SOME SPECIFIC COMMUNICATION?



        23  Q.   WELL, ARE YOU AWARE THAT THAT'S WHAT APPLE HAS TOLD



        24  ITS SHAREHOLDERS?



        25  A.   WE PROBABLY TOLD THEM THINGS LIKE THAT IN SHAREHOLDER�
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         1  LETTERS AND FILINGS AND THINGS LIKE THAT.



         2  Q.   AND ISN'T THE PERSONAL COMPUTER INDUSTRY



         3  CHARACTERIZED BY AGGRESSIVE PRICING PRACTICES?



         4  A.   YES, IT IS.



         5  Q.   AND ISN'T THE PERSONAL COMPUTER INDUSTRY



         6  CHARACTERIZED BY DOWNWARD PRESSURE AND GROSS MARGINS?



         7  A.   YES, WITH ONE EXCEPTION:  MICROSOFT.



         8  Q.   DO YOU THINK IF THAT EXCEPTION WERE SIGNIFICANT,



         9  APPLE WOULD WANT TO TELL ITS SHAREHOLDERS ABOUT THAT?



        10  A.   IF WHAT WERE SIGNIFICANT.



        11  Q.   IF THIS ONE EXCEPTION YOU THREW IN THERE?



        12  A.   NO.  WHY WOULD WE TELL OUR SHAREHOLDERS THAT?



        13  Q.   WOULD YOU THINK IT'S A SECRET?



        14  A.   I DON'T UNDERSTAND WHAT YOU'RE SAYING.



        15  Q.   WELL, IF IT'S IMPORTANT TO APPLE'S BUSINESS, ISN'T



        16  THAT SOMETHING THE SHAREHOLDERS SHOULD WANT TO KNOW?



        17  A.   I'M NOT SURE WHAT YOU'RE ASKING.



        18  Q.   WELL, DOES APPLE MAKE IT A BUSINESS PRACTICE TO KEEP



        19  SECRETS FROM ITS SHAREHOLDERS WITH RESPECT TO THE BUSINESS



        20  OPERATIONS AND PROSPECTS OF THE COMPANY?



        21  A.   NO, OF COURSE NOT.



        22  Q.   SO, IF IT WAS IMPORTANT, IF APPLE THOUGHT IT



        23  IMPORTANT, WOULDN'T IT TELL ITS SHAREHOLDERS?



        24  A.   IF WHAT WERE IMPORTANT?



        25  Q.   IF THERE WERE ONE EXCEPTION TO THE DOWNWARD PRESSURE�
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         1  ON GROSS MARGINS IN THE INDUSTRY AND APPLE WAS ADDRESSING



         2  THAT ISSUE IN COMMUNICATIONS WITH ITS SHAREHOLDERS,



         3  WOULDN'T IT MENTION THAT EXCEPTION?



         4  A.   I SUPPOSE IF IT WERE IMPORTANT TO OUR SHAREHOLDERS,



         5  WE WOULD.



         6  Q.   WELL, DO YOU THINK IF IT WERE IMPORTANT TO THE



         7  BUSINESS, IT WOULD BE IMPORTANT TO THE SHAREHOLDERS, TOO?



         8  A.   WE ARE TALKING ABOUT SOMETHING THAT RELATES TO



         9  MICROSOFT'S BUSINESS, NOT APPLE'S BUSINESS.



        10  Q.   WITH RESPECT TO APPLE'S BUSINESS, ISN'T THERE



        11  DOWNWARD PRESSURE ON GROSS MARGINS, AS THEY SEE IT, FOR



        12  THE PERSONAL COMPUTER INDUSTRY?



        13  A.   OH, YES.



        14  Q.   HAVE YOU MADE A STUDY ON THE PRESSURE ON GROSS



        15  MARGINS FOR MICROSOFT'S PRODUCTS?



        16  A.   NO, I HAVE DONE NO SUCH THING.



        17  Q.   NOW, ISN'T THE PERSONAL COMPUTER INDUSTRY



        18  CHARACTERIZED BY FREQUENT INTRODUCTION OF NEW PRODUCTS?



        19  A.   YES.



        20  Q.   AND ISN'T THE PERSONAL COMPUTER INDUSTRY



        21  CHARACTERIZED BY SHORT PRODUCT LIFE CYCLES?



        22  A.   YES, GENERALLY SPEAKING.



        23  Q.   ISN'T THE PERSONAL COMPUTER INDUSTRY CHARACTERIZED BY



        24  CONTINUAL IMPROVEMENT IN PRODUCT PRICE AND PERFORMANCE



        25  CHARACTERISTICS?�
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         1  A.   YES, OF COURSE.



         2  Q.   AND ISN'T IT TRUE THAT THE PERSONAL COMPUTER INDUSTRY



         3  IS CHARACTERIZED BY PRICE SENSITIVITY ON THE PART OF



         4  CONSUMERS?



         5  A.   YES.



         6  Q.   AND ISN'T THE PERSONAL COMPUTER INDUSTRY



         7  CHARACTERIZED BY A LARGE NUMBER OF COMPETITORS?



         8  A.   AGAIN, IN SOME ASPECTS, YES.



         9  Q.   WOULDN'T YOU SAY THAT THE PERSONAL COMPUTER INDUSTRY



        10  HAS BEEN CHARACTERIZED BY RAPID TECHNOLOGICAL ADVANCES IN



        11  SOFTWARE FUNCTIONALITY?



        12  A.   THAT'S A MATTER OF DEGREE.  I THINK THERE HAS BEEN A



        13  LOT OF CHANGE.  COULD IT HAVE BEEN FASTER?  COULD IT HAVE



        14  BEEN SLOWER?  IT'S HARD TO SAY.



        15  Q.   TAKE A LOOK, PLEASE, DR. TEVANIAN, TO PARAGRAPH 22 OF



        16  YOUR DIRECT TESTIMONY, ON PAGE SEVEN.



        17           IS IT CORRECT THAT IN THAT PARAGRAPH YOU LINK



        18  MICROSOFT'S SUPPOSED DOMINANCE IN WHAT YOU CALL THE



        19  APPLICATIONS MARKETS TO MICROSOFT'S PURPORTED DOMINANCE IN



        20  THE OPERATING SYSTEMS MARKET?



        21  A.   I'M SORRY.  WHICH PART ARE YOU READ?



        22  Q.   WELL, I DON'T WANT TO TAKE--I WANT YOU TO BE ABLE TO



        23  FOCUS ON THE WHOLE PARAGRAPH SO YOU HAVE THE WHOLE



        24  CONTEXT, SIR.



        25  A.   OKAY.  PARAGRAPH 22?�
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         1  Q.   YES, SIR.



         2  A.   OKAY.  WHAT WAS YOUR QUESTION AGAIN?



         3  Q.   WOULD IT BE FAIR TO SAY THAT IN THAT PARAGRAPH YOU



         4  LINK MICROSOFT'S WHAT YOU CALL DOMINANCE IN THE



         5  APPLICATIONS MARKET TO MICROSOFT'S DOMINANCE IN WHAT YOU



         6  CALL THE OPERATING SYSTEMS MARKET?



         7  A.   I'M NOT SURE IF I'M DRAWING THAT LINKAGE DIRECTLY



         8  THERE.



         9  Q.   WELL, COULD YOU EXPLAIN, THEN, WHEN YOU SAY, "AS



        10  MICROSOFT'S POWER IN THE OPERATING SYSTEM MARKET HAS



        11  EXPANDED, APPLICATION PROGRAMS OWNED OR CONTROLLED BY



        12  MICROSOFT HAVE BECOME DOMINANT."



        13           IS THERE A CONNECTION BETWEEN THE FIRST PART OF



        14  THE SENTENCE AND THE LAST PART OF THE SENTENCE THAT I



        15  READ?  I DIDN'T FINISH THE SENTENCE, BUT I THINK IT'S



        16  SUFFICIENT FOR THE QUESTION.



        17  A.   I DON'T THINK I WAS DRAWING THAT DISTINCTION IN THIS



        18  PARAGRAPH, ALTHOUGH I THINK WHAT YOU'RE SAYING IS A TRUE



        19  STATEMENT.



        20  Q.   NOW, WHEN YOU TALK ABOUT APPLICATIONS, AND



        21  PARTICULARLY WITH REFERENCE TO PARAGRAPH 22, DO I



        22  UNDERSTAND YOU RIGHT THAT YOU'RE TALKING ABOUT INTERNET



        23  EXPLORER TECHNOLOGY?



        24  A.   WHEN I TALK ABOUT MICROSOFT'S POPULAR INTERNET



        25  BROWSER, YES.�

                                                           18



         1  Q.   AND YOU REFER TO THAT AS AN APPLICATION?



         2  A.   YES.



         3  Q.   AND DO I UNDERSTAND THAT YOU'RE SAYING THERE IS A



         4  SEPARATE MARKET FOR INTERNET BROWSERS?



         5  A.   I'M SAYING THERE COULD BE.



         6  Q.   WELL, DOES IT SAY HERE THAT IT COULD BE, OR IS THAT



         7  YOUR TESTIMONY THAT THERE IS?



         8  A.   WELL, I BELIEVE THAT THERE--WE HAVE MULTIPLE VENDORS



         9  OF BROWSERS TODAY, CERTAINLY MICROSOFT, CERTAINLY



        10  NETSCAPE.  I THINK THERE ARE OTHERS WHO ARE MUCH SMALLER



        11  THAN EITHER OF THOSE, AND THEN THERE IS CERTAINLY



        12  CONSUMERS WHO WISH TO PURCHASE, OR IN THIS CASE GET FOR



        13  FREE, BROWSERS, SO THERE IS A MARKET FOR THEM.



        14  Q.   IS THERE A SEPARATE MARKET FOR THEM?



        15  A.   SEPARATE FROM WHAT?



        16  Q.   WELL, IS THERE A MARKET ONLY FOR INTERNET BROWSERS?



        17  A.   ONLY?  WELL, I THINK IT'S FAIR TO SAY THAT THERE IS A



        18  MARKET.  THERE ARE SOME PEOPLE WHO, FIRST, THEY WOULD



        19  SELECT THE OPERATING SYSTEM; THEN THEY MIGHT SELECT THE



        20  BROWSER, AND NOT WANT TO MAKE THE DECISION TOGETHER.  SO



        21  IN THAT SENSE, IT'S SEPARATE FROM THE DESKTOP COMPUTER



        22  MARKET IN GENERAL.



        23  Q.   WELL, HELP ME OUT HERE, DR. TEVANIAN.  WOULD YOU LOOK



        24  AT THE BOTTOM OF PAGE SEVEN WHERE YOU SAY, QUOTE, "ONCE



        25  MICROSOFT DOMINATES THE MARKET FOR INTERNET BROWSERS."�
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         1           WHAT MARKET IS THAT?



         2  A.   THAT'S THE MARKET WHERE VENDORS PRODUCE BROWSERS OF



         3  THE WEB, AND CONSUMERS PURCHASE THEM, OR AGAIN, GET THEM



         4  FOR FREE.



         5  Q.   ALL RIGHT.  NOW, WHAT I'M ASKING YOU, DR. TEVANIAN,



         6  IS ARE YOU SAYING THERE IS A SEPARATE MARKET FOR INTERNET



         7  BROWSERS, OR YOU'RE SAYING THERE COULD BE BUT YOU DON'T



         8  KNOW?



         9  A.   I THINK THERE IS ONE.



        10  Q.   AND IS THAT THE BASIS OF THAT PIECE OF YOUR TESTIMONY



        11  AT THE BOTTOM OF PAGE SEVEN THAT I READ, THAT YOU THINK



        12  SO?



        13  A.   I'M SORRY, I DON'T UNDERSTAND WHAT YOU'RE TRYING TO



        14  ASK ME.



        15  Q.   I'M TRYING TO ASK YOU WHAT YOU MEAN WHEN YOU SAY, AT



        16  THE BOTTOM OF PAGE SEVEN, "THE MARKET FOR INTERNET



        17  BROWSERS."



        18  A.   WHAT I'M SAYING IS THE MARKET IN WHICH VENDORS



        19  PROVIDE BROWSING TECHNOLOGY AND CONSUMERS SELECT THE



        20  BROWSING TECHNOLOGY THEY WISH TO USE.



        21  Q.   NOW, DO YOU BELIEVE THAT MICROSOFT DOMINATES THE



        22  MARKET FOR INTERNET BROWSERS, AS YOU UNDERSTAND THAT



        23  MARKET TO BE?



        24  A.   I THINK THEY'RE VERY CLOSE.  I THINK IF YOU WERE TO



        25  PLOT OUT SORT OF WHO IS THE MOST DOMINANT COMPANY IN TERMS�
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         1  OF BROWSERS, CLEARLY AT ONE POINT IT WAS NETSCAPE.  IN THE



         2  LAST YEAR OR TWO, MICROSOFT HAS BEEN GAINING A LOT MORE



         3  DOMINANCE.  HAS THE CROSSOVER POINT OCCURRED?  THAT'S HARD



         4  TO SAY.  I THINK--I THINK I WOULD ARGUE ON THE SIDE THAT



         5  THE CROSSOVER POINT HAS OCCURRED.  OR IF IT HASN'T



         6  OCCURRED, IT'S JUST ABOUT TO OCCUR.



         7           MR. EDELMAN:  PERMISSION TO APPROACH THE WITNESS,



         8  YOUR HONOR?



         9           THE COURT:  CERTAINLY.  AND YOU MAY CONTINUE TO



        10  DO SO UNTIL I TELL YOU NOT TO.



        11  BY MR. EDELMAN:



        12  Q.   AT PAGE 122 OF YOUR DEPOSITION TRANSCRIPT IN FRONT OF



        13  YOU, DR. TEVANIAN.



        14  A.   RIGHT.



        15  Q.   WOULD YOU FOLLOW ALONG WITH ME AS I READ, AND I ASK



        16  YOU, ON OCTOBER 19TH, 1998, WERE YOU ASKED THE FOLLOWING



        17  QUESTIONS AND DID YOU GIVE THE FOLLOWING ANSWERS,



        18  BEGINNING AT LINE 20, (READING):



        19                "QUESTION:  HAS MICROSOFT BECOME DOMINANT IN



        20           THE INTERNET BROWSERS MARKET?



        21                ANSWER:  I THINK IT'S FAIR TO SAY THEY'RE



        22           DOMINANT.



        23                QUESTION:  WHAT'S THEIR MARKET SHARE?



        24                ANSWER:  THE REPORTS I'VE SEEN INDICATE THAT



        25           THEY ARE NOW APPROACHING PARITY WITH NETSCAPE AND�
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         1           PERHAPS EVEN EXCEEDING IN SOME AREAS.



         2                QUESTION:  AND IN YOUR VIEW THAT MAKES THEM



         3           DOMINANT?



         4                ANSWER:  YES."



         5           IS THAT AN ACCURATE READING OF YOUR TESTIMONY?



         6  A.   YES, IT IS.



         7  Q.   SO, IS IT FAIR TO SAY THAT YOU BELIEVE OR AT LEAST



         8  YOU BELIEVED ON OCTOBER 19TH THAT MICROSOFT DOMINATED THAT



         9  MARKET?



        10  A.   YES.



        11  Q.   AND IS IT FAIR TO SAY THAT THE REASON YOU BELIEVED



        12  THAT WAS BECAUSE THEY WERE APPROACHING PARITY WITH



        13  NETSCAPE?



        14  A.   APPROACHING PARITY, MAY HAVE GONE BEYOND PARITY, AND



        15  WERE ON A TRAJECTORY TO CERTAINLY GO WELL BEYOND IT.



        16  Q.   NOW, AND WOULD I BE CORRECT IN SAYING THAT YOU



        17  UNDERSTAND MICROSOFT TO BE THE SINGLE LARGEST DEVELOPER OF



        18  APPLICATIONS FOR THE MAC OS PLATFORM?



        19  A.   I THINK OUTSIDE OF APPLE, YES.



        20  Q.   WOULD YOU TURN, PLEASE, TO PAGE TEN, PARAGRAPH 30 OF



        21  YOUR DIRECT TESTIMONY.



        22  A.   DO YOU MEAN PAGE NINE?



        23  Q.   NO, I MEAN PAGE TEN.  IF YOU NEED TO READ PART OF



        24  PAGE NINE, PLEASE GO AHEAD, SIR.



        25           SEE THE LAST SENTENCE, QUOTE, "THIS WAS IMPORTANT�
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         1  TO APPLE BECAUSE MICROSOFT IS THE LARGEST SUPPLIER OF



         2  APPLICATION PROGRAMS FOR THE MAC OS."  IS THAT YOUR



         3  TESTIMONY ON OCTOBER THE 12TH OR 13TH?



         4  A.   YES.



         5  Q.   IS IT STILL YOUR TESTIMONY?



         6  A.   YES.



         7  Q.   DOESN'T SAY ANYTHING THERE ABOUT WITH THE EXCEPTION



         8  OF APPLE; RIGHT?



         9  A.   WELL, I THINK APPLE HAS MORE DEVELOPERS WORKING ON



        10  MACINTOSH SOFTWARE, BUT I THINK MICROSOFT DERIVES A LOT



        11  MORE REVENUES FROM THE SOFTWARE THEY SELL FOR MACINTOSH.



        12  Q.   OKAY, BUT IT DOESN'T SAY ANYTHING IN THAT SENTENCE



        13  ABOUT THAT, DOES IT?



        14  A.   NO, IT DOESN'T.



        15  Q.   OKAY.  NOW, WOULD YOU AGREE WITH ME THAT MICROSOFT



        16  DOES NOT DEVELOP OR CONTROL THE MACINTOSH OPERATING



        17  SYSTEM?



        18  A.   YES, I WOULD AGREE WITH THAT.



        19  Q.   AND ISN'T IT TRUE THAT THE DEMAND FOR MICROSOFT



        20  OFFICE FOR THE MAC ARISES FOR REASONS OTHER THAN WHO



        21  CONTROLS THE MACINTOSH OPERATING SYSTEM?



        22  A.   THE REASONS FOR DEMAND FOR THE MAC OPERATING SYSTEM?



        23  Q.   THE REASON FOR THE DEMAND FOR OFFICE FOR THE MAC.



        24  A.   OH, OKAY.  MAYBE YOU SHOULD REPEAT YOUR QUESTION.



        25  Q.   OKAY.  WOULD YOU AGREE WITH ME THAT THE REASONS FOR�
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         1  DEMAND FOR OFFICE FOR THE MAC ARE INDEPENDENT OF THE



         2  IDENTITY OF THE COMPANY THAT CONTROLS THE MAC OS?



         3  A.   YES, I WOULD AGREE WITH THAT.



         4  Q.   NOW, WOULD YOU AGREE WITH ME, DR. TEVANIAN, THAT NO



         5  ONE AT MICROSOFT EVER TOLD APPLE THAT ALL VERSIONS OF



         6  MACINTOSH OFFICE WOULD BE CANCELED?



         7  A.   NO.  WHAT I WOULD--WELL, WHAT I WOULD SAY IS WE WERE



         8  THREATENED WITH THE CANCELLATION OF A NEW VERSION OF



         9  OFFICE THAT WAS EAGERLY ANTICIPATED BY OUR CUSTOMERS.



        10  OFFICE--IT WAS CALLED OFFICE 97 AT THE TIME, WHICH WAS



        11  IMPORTANT BECAUSE IT WAS GOING TO REPLACE A PREVIOUS



        12  VERSION OF OFFICE THAT HAD NOT BEEN WELL RECEIVED BY



        13  CUSTOMERS DUE TO BUGS, PERFORMANCE PROBLEMS, THINGS LIKE



        14  THAT.  AND SO WHILE WE WERE BEING THREATENED WITH THE



        15  CANCELLATION OF THE NEW VERSION, I THINK IT'S FAIR TO SAY



        16  THAT THERE WAS NO DIRECT THREAT TO CANCEL AN EXISTING



        17  VERSION THAT HAD ALREADY BEEN DONE.  OF COURSE, THAT KIND



        18  OF DOESN'T MAKE SENSE.  YOU CAN'T CANCEL VERSIONS THAT'S



        19  ALREADY DONE.



        20  Q.   WELL, EVEN IF MICROSOFT DECIDED NOT TO SHIP THE NEW



        21  VERSION, IT WOULD CONTINUE TO SHIP THE VERSION OF OFFICE



        22  THAT WAS THEN COMMERCIALLY AVAILABLE; RIGHT?



        23  A.   PRESUMABLY.



        24  Q.   AND THEY WOULD CONTINUE TO TAKE SUPPORT CALLS FOR



        25  THAT; RIGHT?�
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         1  A.   PRESUMABLY.  BUT, YOU KNOW, THAT WOULD HAVE THE NET



         2  EFFECT OF CANCELING IT ALTOGETHER BECAUSE, AS TIME GOES



         3  ON, APPLICATIONS BECOME WHAT I WILL CALL STALE.  THEY GET



         4  VERY OLD.  THEY FALL BEHIND IN FEATURES.  THEY TEND TO NOT



         5  SUPPORT THE NEWER FEATURES OF THE OPERATING SYSTEM THAT



         6  CUSTOMERS DEMAND, AND THERE IS NO APPLICATION THAT CAN



         7  REALLY EXIST FOR ANY LONG NUMBER OF YEARS WITHOUT BEING



         8  UPDATED.  CUSTOMERS, THEY JUST WON'T LIVE WITH THAT.



         9  Q.   NOW, WHEN YOU TALK ABOUT THREATS TO CANCEL OR NOT



        10  COMPLETE THE NEW VERSION OF MACOFFICE, IS IT YOUR POSITION



        11  THAT ONCE MICROSOFT DEVELOPS A SOFTWARE APPLICATION THAT



        12  BECOMES VERY POPULAR FOR MACINTOSH USERS, THEN MICROSOFT



        13  HAS SOME LEGAL OBLIGATION TO CONTINUE TO DEVELOP AND SHIP



        14  THAT PRODUCT?



        15  A.   I'M NOT SURE THEY HAVE A LEGAL OBLIGATION TO DO IT.



        16  Q.   WELL, IF THEY WANTED TO NOT CONTINUE OR NOT FINISH



        17  MACOFFICE 97, IS THERE ANY PROBLEM WITH THEIR DOING THAT?



        18  A.   YEAH, I HAVE A PROBLEM WITH THEM DOING THAT WHEN



        19  THEY'RE USING IT AS A THREAT TO GET US TO DO OTHER THINGS



        20  THAT WE DON'T WANT TO DO.



        21  Q.   WELL, DID THEY HAVE SOME LEGAL OBLIGATION TO KEEP



        22  GOING WITH IT, OR YOU JUST--YOU DIDN'T THINK IT WAS NICE



        23  OF THEM TO SAY THEY WERE NOT GOING TO FINISH IT?



        24  A.   IT WASN'T A MATTER OF BEING NICE OR ANYTHING LIKE



        25  THAT.  IT WAS A MATTER OF USING EXTREME POWER IN THE�
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         1  MARKET TO TRY TO EFFECT THE TERMS OF ANOTHER BUSINESS



         2  DEAL.  TO ME, THAT SEEMED INAPPROPRIATE.



         3  Q.   BY "EXTREME POWER," YOU MEAN THAT LOTS OF PEOPLE



         4  LIKED THE PRODUCT?



         5  A.   LOTS OF PEOPLE LIKED THE PRODUCT.  LOTS OF PEOPLE



         6  NEED TO USE IT.  THEY WERE DEPENDING ON IT FOR THEIR WORK.



         7  Q.   SO, THE POWER COMES FROM THE FACT THAT THEY HAD A



         8  GOOD PRODUCT.



         9  A.   WELL, I DON'T KNOW THAT THEY GOT THE POWER OF THE



        10  PRODUCT BECAUSE IT WAS GOOD.  PEOPLE CERTAINLY LIKED IT IN



        11  THE END, BUT REMEMBER, THIS IS A PRODUCT THAT HAS GONE



        12  THROUGH MANY REVISIONS.



        13           IN FACT--I MEAN, THIS IS--EVEN IN THE CASE OF



        14  OFFICE ON THE MACINTOSH, WE NEED TO BE CLEAR.  THE VERSION



        15  THAT WAS ON THE MARKET PRIOR TO OFFICE 98, WHICH WAS THE



        16  ONE THAT WAS IN DEVELOPMENT, THE ONE THAT WE WERE



        17  THREATENED FOR DISCONTINUING, WAS NOT A GOOD PRODUCT.  IN



        18  FACT, MICROSOFT ADMITTED IT WAS NOT A GOOD PRODUCT.



        19  CUSTOMERS WERE STILL FORCED TO BUY IT BECAUSE THEY HAD TO



        20  USE OFFICE.  THEY HAD NO CHOICE.  BUT IT WAS VERY CLEAR TO



        21  THE WHOLE MARKET THIS WAS NOT A GOOD PRODUCT.  MICROSOFT



        22  ADMITTED IT PUBLICLY, AND NOW WHEN THEY TALK ABOUT



        23  OFFICE 98, THEY SAY WE WILL NEVER DO WHAT WE DID TO YOU



        24  AGAIN, WHEN THEY TALK TO CUSTOMERS.  WE WILL NOW ALWAYS



        25  BUILD GOOD APPLICATIONS.�
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         1           SO THIS WAS A REAL ISSUE.  IT WAS NOT A GOOD



         2  PRODUCT ON THE MARKET.  CUSTOMERS WERE NOT BUYING IT



         3  BECAUSE IT WAS A GOOD PRODUCT.  THEY WERE BUYING IT



         4  BECAUSE THEY HAD NO CHOICE.



         5  Q.   NOW, YOU THINK THAT THE NEW PRODUCT IS BETTER THAN



         6  THE OLD PRODUCT; IS THAT YOUR TESTIMONY?



         7  A.   OFFICE 98?



         8  Q.   YES.



         9  A.   YES, IT'S BETTER THAN THE PREVIOUS VERSION.



        10  Q.   SO YOU THINK PEOPLE WOULD WANT IT MORE THAN THEY WANT



        11  THE OLD PRODUCT.



        12  A.   OF COURSE.  IT'S NEWER.  IT HAS MORE FEATURES.



        13  Q.   DO YOU THINK--



        14           THE COURT:  MR. NEUKOM, DON'T DO THAT.



        15           GO AHEAD.



        16           MR. EDELMAN:  I'M SORRY, YOUR HONOR?



        17           THE COURT:  GO AHEAD.



        18           MR. EDELMAN:  THANK YOU.



        19  BY MR. EDELMAN:



        20  Q.   SO, YOU THINK PEOPLE WOULD WANT IT MORE; IS THAT THE



        21  IDEA?



        22  A.   OF COURSE IT'S A NEWER, BETTER PRODUCT.



        23  Q.   AND APPLE WANTS TO GIVE PEOPLE WHAT THEY WANT; RIGHT?



        24  A.   WE LIKE TO, YES.



        25  Q.   WELL, ISN'T IT TRUE THAT, ALTHOUGH YOU TESTIFY IN�
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         1  PARAGRAPH 36 OF YOUR DIRECT TESTIMONY THAT APPLE



         2  DESPERATELY NEEDED MICROSOFT TO MAINTAIN SUPPORT FOR



         3  MACOFFICE, APPLE DOES NOT BUNDLE MACOFFICE WITH THE IMAC?



         4  A.   THAT'S RIGHT, WE DON'T.



         5  Q.   SO THIS PRODUCT THAT PEOPLE REALLY WANT, APPLE



         6  DOESN'T GIVE THEM.



         7  A.   LOOK, WE DON'T HAVE TO GIVE IT TO THEM.  WE JUST NEED



         8  TO MAKE SURE IT'S AVAILABLE SO THEY CAN PURCHASE IT.



         9  CUSTOMERS ARE HAPPY TO PURCHASE THINGS THAT THEY NEED.



        10  THEY DON'T EXPECT TO BE GIVEN IT FOR FREE.  OF COURSE, IF



        11  MICROSOFT WERE TO GIVE IT TO US FOR FREE, WE WOULD GIVE IT



        12  TO OUR CUSTOMERS FOR FREE.



        13  Q.   BUT YOU BUNDLE SOMETHING ELSE INSTEAD; RIGHT?



        14  A.   THAT'S RIGHT.  WE ACTUALLY HAVE A--I CAN'T REMEMBER



        15  ALL THE KIND--WE HAVE A REGULAR BUNDLE FOR THE IMAC WHICH



        16  INCLUDES A NUMBER OF SOFTWARE TITLES.



        17           MR. EDELMAN:  YOUR HONOR, AT THIS TIME I WOULD



        18  OFFER DEFENDANT'S EXHIBIT 1765.



        19           MR. MALONE:  NO OBJECTION, YOUR HONOR.



        20           THE COURT:  DEFENDANT'S 1765 IS ADMITTED.



        21                         (DEFENDANT'S EXHIBIT NO. 1765 WAS



        22                          ADMITTED INTO EVIDENCE.)



        23  BY MR. EDELMAN:



        24  Q.   DO YOU RECOGNIZE THIS TO BE A PRODUCT BROCHURE FOR



        25  THE IMAC?�
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         1  A.   YES.



         2  Q.   AND NOW THAT YOU HAVE CORRECTED ME--



         3  A.   IT'S A VERY SMALL ONE.



         4  Q.   AS YOU HAVE CORRECTED ME, THAT IS THE BONDI BLUE?



         5  A.   THAT'S RIGHT.



         6  Q.   OKAY.  WOULD YOU DIRECT YOUR ATTENTION, PLEASE, TO



         7  THE PIECE OF IT WHICH, MY VERSION WHEN YOU FOLD IT OVER,



         8  IS AT THE BACK, WHICH SAYS "IMAC SPECIFICATIONS."



         9  A.   YES, I SEE IT.



        10  Q.   AND IF YOU LOOK TO THE LAST BOLDED SECTION WHERE IT



        11  SAYS "SOFTWARE INCLUDED," DO YOU SEE THAT?



        12  A.   YES, I DO.



        13  Q.   SECOND ENTRY IS APPLEWORKS, AND IN PARENS, FORMERLY



        14  CLARISWORKS?



        15  A.   RIGHT.



        16  Q.   NOW, APPLEWORKS IS A PRODUCTIVITY SUITE?



        17  A.   YES.



        18  Q.   IT'S APPLE'S PRODUCTIVITY SUITE; RIGHT?



        19  A.   THAT'S RIGHT.



        20  Q.   AND YOU GIVE IT--YOU GIVE CUSTOMERS THIS WITH THE



        21  IMAC BECAUSE YOU THINK THEY WANT IT; RIGHT?



        22  A.   IT COMES WITH IT, YES.



        23  Q.   WOULD YOU TURN, PLEASE, TO PARAGRAPH 28 OF YOUR



        24  DIRECT TESTIMONY.



        25  A.   PARAGRAPH 28?�
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         1  Q.   YES.  PAGE NINE.  YOU SEE THAT, SIR?



         2  A.   YES, I DO.



         3  Q.   AND WOULD IT BE FAIR TO SAY THAT IN THAT TESTIMONY



         4  YOU DESCRIBED NEGOTIATIONS BETWEEN APPLE AND MICROSOFT?



         5  A.   I DESCRIBE SORT OF THE BACKGROUND FOR SOME OF THOSE.



         6  Q.   OKAY.  AND THOSE NEGOTIATIONS LED TO A TECHNOLOGY



         7  ALLIANCE; CORRECT?



         8  A.   YES.



         9  Q.   AND A PATENT CROSS-LICENSE AGREEMENT; CORRECT?



        10  A.   YES.



        11  Q.   SO, THE NEGOTIATIONS WERE ON A NUMBER OF ISSUES;



        12  RIGHT?



        13  A.   FOR THE TECHNOLOGY AGREEMENT?



        14  Q.   WELL, THE NEGOTIATIONS THAT WERE CONDUCTED THAT LED



        15  UP TO THE AGREEMENTS DATED AUGUST 5TH, 1997.



        16  A.   NO, NOT QUITE.  THERE WERE A NUMBER OF SEPARATE



        17  NEGOTIATIONS GOING ON, WHICH ULTIMATELY CONVERGED ON ONE



        18  NEGOTIATION WHEN MICROSOFT DECIDED THAT THE BEST WAY TO



        19  GET ITS TERMS WAS TO USE THE THREAT OF THE OFFICE



        20  CANCELLATION TO GET BASICALLY WHAT IT WANTED.  AT THAT



        21  POINT THEY ALL CONVERGED INTO ONE.



        22  Q.   ON AUGUST 5TH, 1997, APPLE SIGNED THREE AGREEMENTS



        23  WITH MICROSOFT; CORRECT?



        24  A.   YES, THAT'S RIGHT.



        25  Q.   OKAY.  AND THEY WERE ALL PART OF THAT--THE�
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         1  NEGOTIATIONS, THE BACKGROUND WHICH YOU DESCRIBE ON



         2  PARAGRAPH 28?



         3  A.   THE DISCUSSIONS HERE ARE ABOUT THE PATENT DISPUTE AND



         4  THE INTERNET EXPLORER DISPUTE, AND THOSE STARTED OUT AS



         5  SEPARATE; THEN THEY ALL CAME TOGETHER, RESULTING IN THE



         6  THREE AGREEMENTS THAT YOU DESCRIBED.



         7  Q.   SO, IS IT YOUR TESTIMONY, THEN, THAT THE INTERNET



         8  EXPLORER ISSUE COME UP SEPARATELY FROM THE PATENT



         9  DISCUSSIONS?



        10  A.   IT STARTED OUT SEPARATELY.



        11           THE COURT:  I'M SORRY?



        12           THE WITNESS:  IT STARTED OUT SEPARATELY.  AGAIN,



        13  THEY ALL CAME TOGETHER AT THE END, OR BEFORE THE END, IN



        14  CONCLUSION.



        15  BY MR. EDELMAN:



        16  Q.   PLEASE DIRECT YOUR ATTENTION TO PARAGRAPH 34 OF YOUR



        17  TESTIMONY ON PAGE 11.  I REFER YOU SPECIFICALLY TO THE



        18  FIRST SENTENCE.



        19           WOULD IT BE FAIR TO SAY, DR. TEVANIAN, THAT THE



        20  COMMUNICATION THAT YOU REFER TO IN THE FIRST SENTENCE OF



        21  PARAGRAPH 34 WAS MADE THE COURSE OF THE NEGOTIATIONS THAT



        22  WE HAVE BEEN JUST TALKING ABOUT, YOU AND I?



        23  A.   YES.



        24  Q.   AND DURING THOSE NEGOTIATIONS, APPLE MADE SOME



        25  PROPOSALS TO MICROSOFT; CORRECT?�
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         1  A.   YES.  THERE WERE VARIOUS PROPOSALS THAT WENT BACK AND



         2  FORTH, AS YOU WOULD EXPECT.



         3  Q.   AND WOULD IT BE FAIR TO SAY THAT EACH SIDE ATTEMPTED



         4  TO ADVANCE ITS PROPOSALS AGGRESSIVELY?



         5  A.   NO.  I DIDN'T SEE MUCH MOVEMENT FROM THE MICROSOFT



         6  SIDE.



         7  Q.   WELL, WHAT I WAS ASKING YOU, DR. TEVANIAN, IS WHEN



         8  APPLE PUT FORWARD ITS PROPOSALS, DIDN'T YOU TRY TO PUT



         9  THEM FORWARD IN A WAY THAT YOU FELT WOULD BE PERSUASIVE TO



        10  MICROSOFT?



        11  A.   AS BEST WE COULD WHILE RETAINING OUR GOALS.



        12  Q.   AND YOU THOUGHT MICROSOFT WAS DOING THE SAME THING;



        13  RIGHT?



        14  A.   I WOULD HOPE SO.



        15  Q.   DR. TEVANIAN, ISN'T IT A FACT THAT APPLE THREATENED



        16  TO SUE MICROSOFT FOR $1.2 BILLION IF MICROSOFT DID NOT



        17  ENTER INTO SOME AGREEMENT WITH RESPECT TO CROSS-LICENSING



        18  OF PATENTS?



        19  A.   NO, THAT IS NOT AT ALL TRUE.



        20           WHAT WE DID, AS PART OF A PATENT NEGOTIATION,



        21  WHICH IS VERY TYPICAL IN OUR INDUSTRY, WAS WE PRESENTED



        22  MICROSOFT WITH WHAT WE THOUGHT WAS A REASONABLE AND FAIR



        23  VALUATION OF OUR PATENT PORTFOLIO.  WE LISTED OUT



        24  PROJECTED POSSIBLE REVENUES BASED ON THE INFRINGEMENT AND



        25  USED VERY STANDARD INDUSTRY PRACTICES FOR COMPUTING WHAT�
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         1  THE COST WOULD BE FOR A PATENT CROSS-LICENSE.  AGAIN, THIS



         2  IS JUST A NORMAL THING THAT GOES ON IN THE INDUSTRY WHEN



         3  COMPANIES OWN INTELLECTUAL PROPERTY AND IT NEEDS TO BE



         4  CROSS-LICENSED.



         5           WE EVEN TOOK INTO AN ACCOUNT--INTO ACCOUNT AN



         6  ASSUMPTION THAT APPLE--IF APPLE HAD BEEN INFRINGING ON



         7  SOME MICROSOFT PATENTS, WHAT MONIES OR ROYALTIES WOULD BE



         8  OWED TO MICROSOFT AND DEDUCTED THAT.



         9           IT IS TRUE THAT THE NET OF THAT ANALYSIS WAS THAT



        10  WE VALUED OUR PATENTS AT $1.2 BILLION.



        11  Q.   DID YOU PERSONALLY ON AT LEAST ONE OCCASION TELL THE



        12  MICROSOFT NEGOTIATORS THAT IF NO DEAL WOULD BE REACHED,



        13  APPLE WOULD SUE MICROSOFT FOR OVER A BILLION DOLLARS?



        14  A.   I DON'T RECALL THAT WE EVER TALKED ABOUT SPECIFICALLY



        15  SUING FOR ANY AMOUNT OF MONEY, BUT WE WANTED TO MAKE IT



        16  VERY CLEAR TO MICROSOFT THAT IF THEY REFUSED TO GET A



        17  LICENSE TO OUR INTELLECTUAL PROPERTY WHICH THEY WERE



        18  INFRINGING ON, THEN WE HAVE LEGAL RECOURSE AS AN ACTION,



        19  WHICH IS OUR RIGHT AND OUR RESPONSIBILITY.  WE ABSOLUTELY



        20  TOLD THEM THAT.



        21  Q.   SO, BY "LEGAL RESOURCE," DO YOU MEAN LAWSUIT?



        22  A.   WE TOLD THEM THAT IF THAT'S WHAT IT TOOK, THEN OF



        23  COURSE WE HAD TO PURSUE THAT.  THERE IS NOTHING WRONG WITH



        24  PURSUING THAT.



        25           MR. EDELMAN:  I WOULD OFFER AT THIS TIME, YOUR�
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         1  HONOR, A DOCUMENT THAT I BELIEVE HAS BEEN MARKED AS



         2  PLAINTIFF'S EXHIBIT--GOVERNMENT EXHIBIT 1043.



         3           MR. MALONE:  NO OBJECTION.



         4           THE COURT:  GOVERNMENT'S 1043 IS ADMITTED.



         5                         (GOVERNMENT'S EXHIBIT NO. 1043 WAS



         6                          ADMITTED INTO EVIDENCE.)



         7  BY MR. EDELMAN:



         8  Q.   LET ME KNOW WHEN YOU ARE READY TO PROCEED,



         9  DR. TEVANIAN.



        10  A.   GO AHEAD.



        11  Q.   WOULD YOU DIRECT YOUR ATTENTION, PLEASE--



        12           THE COURT:  WOULD YOU HAVE THE DOCUMENT



        13  IDENTIFIED FOR THE RECORD.



        14           MR. EDELMAN:  I'M SORRY.  THANK YOU, YOUR HONOR.



        15           GOVERNMENT'S EXHIBIT 1043 IS A MULTIPLE PAGE



        16  DOCUMENT BEARING PRODUCTION NUMBERS MAC 5269 THROUGH MAC



        17  5289.



        18           THE COURT:  WHAT DOES IT PURPORT TO BE?  IT'S



        19  PRESUMABLY A CONTRACT DATED MARCH 17TH, 1997, FOR



        20  SOMETHING.



        21           MR. EDELMAN:  WELL, I BELIEVE IT'S A FAX COVER



        22  SHEET, YOUR HONOR, DATED THAT DATE CONTAINING A SERIES OF



        23  SCHEDULES AND OTHER MATERIAL TO THE ATTENTION OF GREG



        24  MAFFEI FROM A PAUL D. CARMICHAEL OF THE APPLE COMPUTER LAW



        25  DEPARTMENT.�
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         1           THE COURT:  ALL RIGHT.



         2  BY MR. EDELMAN:



         3  Q.   DR. TEVANIAN, HAVE YOU EVER SEEN THIS BEFORE?



         4  A.   YES, I HAVE.



         5  Q.   WHAT DO YOU RECOGNIZE THIS TO BE?



         6  A.   THIS WAS THE FAX THAT WE SENT TO MR. MAFFEI, SHOWING



         7  OUR VALUATION.



         8  Q.   AND WHEN YOU SAY "VALUATION," WHAT DO YOU MEAN, SIR?



         9  A.   THIS IS HOW WE CAME UP WITH THE $1.2 BILLION FIGURE



        10  AS THE VALUATION ON THE CROSS-LICENSE, PATENT



        11  CROSS-LICENSE AGREEMENT.



        12  Q.   AND IF I DIRECT YOUR ATTENTION TO THE PAGE BEARING



        13  PRODUCTION NUMBERS MAC 5273, PLEASE LET ME KNOW WHEN YOU



        14  ARE READY TO PROCEED.



        15  A.   OKAY.



        16  Q.   YOU SEE THE FIGURE THERE OF 1.255 BILLION, IT SAYS



        17  1,255 MILLION?



        18  A.   YES.



        19  Q.   SAME THING; RIGHT?



        20  A.   YES.



        21  Q.   AND IS THAT THE AMOUNT THAT APPLE WANTED MICROSOFT TO



        22  PAY IF NO DEAL COULD BE CONSTRUCTED?



        23  A.   NO.  THAT WAS THE AMOUNT THAT WE WANTED TO BE PAID



        24  ASSUMING A DEAL WAS CONSTRUCTED.



        25  Q.   AND IF YOU COULDN'T GET THAT IN A DEAL, YOU WOULD SUE�
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         1  MICROSOFT; RIGHT?



         2  A.   YOU KNOW, THAT'S A HYPOTHETICAL.  WE TRIED TO RESOLVE



         3  THIS THROUGH NEGOTIATION.  DID WE HAVE A RIGHT TO SUE AT



         4  SOME POINT IN TIME?  ABSOLUTELY, WE COULD HAVE.



         5  Q.   DID YOU TELL MICROSOFT?  DIDN'T YOU TELL MICROSOFT



         6  YOU WOULD SUE THEM?



         7  A.   I DON'T KNOW THAT WE EVER SPECIFICALLY TOLD THEM WE



         8  WOULD SUE THEM.



         9  Q.   LET ME ASK YOU TO DIRECT YOUR ATTENTION TO,



        10  DR. TEVANIAN, IN THE SAME DOCUMENT TO THE PAGE BEARING



        11  PRODUCTION NUMBER 5288.



        12           DO YOU SEE THAT, SIR?



        13  A.   YES.



        14  Q.   WOULD YOU AGREE WITH ME THAT THIS IS SOME FORM OF A



        15  CHRONOLOGY PRESENTED BY APPLE TO MICROSOFT OF PATENT



        16  CROSS-LICENSE PARTNERSHIP DISCUSSIONS?



        17  A.   YES.



        18  Q.   OKAY.  AND YOU SEE THAT ACCORDING TO THIS CHRONOLOGY,



        19  THE DISCUSSIONS BEGIN IN SEPTEMBER 1993?



        20  A.   YES.



        21  Q.   MICROSOFT SUGGESTS CROSS-LICENSE DISCUSSIONS;



        22  CORRECT?



        23  A.   THAT'S WHAT IT SAYS THERE.



        24  Q.   AND OF COURSE AT THAT TIME THERE WAS NO DISCUSSION OF



        25  INTERNET EXPLORER TECHNOLOGIES; RIGHT?�

                                                           36



         1  A.   YOU KNOW, I WASN'T WITH THE COMPANY THEN.  I DON'T



         2  KNOW WHAT THE NEGOTIATIONS WERE PRIOR TO THAT.



         3  Q.   DID YOU FIND OUT BEFORE YOU SIGNED YOUR DIRECT



         4  TESTIMONY?



         5  A.   WHAT DO YOU MEAN "DID I FIND OUT"?



         6  Q.   DID YOU ASK ANYBODY AT APPLE YOU REVIEWED THIS



         7  DOCUMENT, HEY, WHAT HAPPENED BACK THEN?



         8  A.   NOT PRIOR TO WHEN I ARRIVED.  I MEAN, IN SOME CASES



         9  THERE WERE THINGS THAT I WAS FAMILIAR WITH BECAUSE I



        10  NEEDED TO BE THROUGH THE NORMAL COURSE OF MY--OF DOING MY



        11  BUSINESS BUT I DID NOT EXHAUSTIVELY TRY TO FIGURE OUT



        12  EXACTLY WHAT HAPPENED AT EVERY SINGLE POINT IN TIME ALONG



        13  THE WAY.



        14  Q.   WELL, DID YOU THINK IT WAS IMPORTANT BEFORE YOU



        15  TESTIFIED IN THIS PROCEEDING TO LEARN ABOUT THE BACKGROUND



        16  OF THE NEGOTIATIONS THAT OCCURRED BEFORE YOU BECAME



        17  PERSONALLY INVOLVED IN THEM?



        18  A.   I WAS ALREADY SUFFICIENTLY AWARE OF THAT.



        19  Q.   BUT YOU DON'T KNOW WHAT HAPPENED IN THE FIRST--WITH



        20  RESPECT TO THE FIRST ENTRY ON THIS PAGE, PAGE MAC 5288?



        21  A.   CERTAINLY NOT IN 1993, NO.



        22  Q.   LET ME ASK YOU TO TURN THE PAGE, DR. TEVANIAN.  FIRST



        23  ENTRY ON THE SECOND--ON THAT PAGE.  IT'S ACTUALLY THE LAST



        24  PAGE OF THE DOCUMENT.



        25           DO YOU SEE THAT?�
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         1  A.   THE JULY 1 DATE?



         2  Q.   YES.



         3  A.   OKAY.  I SEE THAT.



         4  Q.   IT SAYS JULY 1, 1996; CORRECT?



         5  A.   IS THAT CORRECT?



         6  Q.   IS THAT WHAT IT SAYS THERE?



         7  A.   YES, THAT'S WHAT IT SAYS.



         8  Q.   AND IT SAYS THAT APPLE INITIATED A MEETING TO DISCUSS



         9  CROSS-LICENSING; CORRECT?



        10  A.   THAT'S WHAT IT SAYS.



        11  Q.   AND IT PUT MICROSOFT ON NOTICE OF PATENT



        12  INFRINGEMENT; CORRECT?



        13  A.   RIGHT.



        14  Q.   AND THAT PATENT INFRINGEMENT RELATED TO WINDOWS 95,



        15  WINDOWS NT, WINDOWS 3.1, AND INTERNET EXPLORER; CORRECT?



        16  A.   YES.



        17  Q.   AND THEN IF YOU REFER TO THE NEXT ENTRY, THREE WEEKS



        18  LATER, JULY 23, 1996, DO YOU SEE THAT, SIR?



        19  A.   YES, I DO.



        20  Q.   AND IT SAYS THERE, DOES IT NOT, "APPLE PLACED



        21  MICROSOFT ON NOTICE WITH RESPECT TO ADDITIONAL ASSERTIONS



        22  OF INFRINGEMENT;" RIGHT?



        23  A.   YES, THAT WHAT IT SAYS.



        24  Q.   AND THAT'S SPECIFICALLY WITH RESPECT TO OFFICE, WORD,



        25  EXCEL AND POWERPOINT; RIGHT?�
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         1  A.   RIGHT.



         2  Q.   WOULDN'T YOU AGREE, DR. TEVANIAN, THAT THE SOFTWARE I



         3  JUST IDENTIFIED IN THESE LAST TWO SENTENCES REPRESENTED



         4  THE CORE OF MICROSOFT'S BUSINESS IN 1997?



         5  A.   I THINK IT WAS MOST OF THEIR BUSINESS, YES, THAT'S MY



         6  UNDERSTANDING.



         7  Q.   AND THEN IF YOU DIRECT YOUR ATTENTION TO THE THIRD



         8  ENTRY ON THAT PAGE, DR. TEVANIAN, DO YOU SEE THE ONE FOR



         9  OCTOBER 1996?



        10  A.   YES.



        11  Q.   DO YOU SEE THAT THE LAST SENTENCE IN THAT ENTRY SAYS,



        12  "APPLE CALLS AN ADDITIONAL TEN PATENTS TO MICROSOFT'S



        13  ATTENTION"?



        14  A.   YES.



        15  Q.   AND THEN YOU SEE THE NEXT ENTRY.  WOULD YOU AGREE



        16  WITH ME THAT THAT ENTRY INDICATES THAT APPLE WAS SEEKING



        17  $1.2 BILLION FROM MICROSOFT?



        18  A.   YES.



        19           MR. EDELMAN:  AT THIS TIME, YOUR HONOR, I WOULD



        20  OFFER DEFENDANT'S EXHIBIT 1785.



        21           MR. MALONE:  NO OBJECTION.



        22           THE COURT:  DEFENDANT'S EXHIBIT 1785 IS ADMITTED.



        23                         (DEFENDANT'S EXHIBIT NO. 1785 WAS



        24                          ADMITTED INTO EVIDENCE.)



        25           MR. EDELMAN:  FOR THE RECORD, YOUR HONOR, THIS IS�
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         1  A TWO-PAGE DOCUMENT BEARING PRODUCTION NUMBERS



         2  APPLE 000372 THROUGH 373.



         3  BY MR. EDELMAN:



         4  Q.   DO YOU RECOGNIZE THIS DOCUMENT, DR. TEVANIAN?



         5  A.   YES, I DO.



         6  Q.   WHAT DO YOU RECOGNIZE THIS DOCUMENT TO BE?



         7  A.   SO, THIS DOCUMENT WAS A PROPOSAL THAT WE MADE TO



         8  MICROSOFT ON SOME THINGS THAT THEY COULD PROVIDE TO APPLE



         9  THAT WOULD PROVIDE US SOME VALUE IN LIEU OF CASH PAYMENT.



        10  LET ME GIVE A LITTLE PERSPECTIVE ON WHAT I'M TALKING ABOUT



        11  HERE NOW.



        12           WE WERE ASKING, WE THOUGHT OUR PORTFOLIO WAS



        13  WORTH APPROXIMATELY $1.2 BILLION.  THEY DIDN'T WANT TO PAY



        14  THAT MUCH, CERTAINLY NOT IN CASH, AND WHAT WAS SUGGESTED



        15  AS AN ALTERNATIVE WAS TO DO A MIXTURE OF SOME CASH AND



        16  OTHER TECHNOLOGY COMPONENTS THAT WOULD PROVIDE VALUE TO



        17  APPLE IN CERTAIN WAYS.



        18           WHAT WE DID WAS WE GENERATED A LIST OF TYPES OF



        19  THINGS THAT WE COULD PROPOSE THAT THEY WOULD OFFER US IN



        20  LIEU OF SOME OF THE CASH PAYMENT.



        21  Q.   SO, WOULD IT BE FAIR TO SAY, THEN, THAT THESE ARE A



        22  SERIES OF DEMANDS THAT APPLE WANTED AS AN OPTION OR



        23  ALTERNATIVE TO THE $1.2 BILLION?



        24  A.   NOT AT ALL.  THESE WERE NOT DEMANDS FROM APPLE.  WE



        25  OFFERED THESE UP AS THINGS THAT MICROSOFT COULD OFFER US�
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         1  IN LIEU OF SOME CASH.  WE WERE PERFECTLY HAPPY TO JUST



         2  TAKE CASH.



         3  Q.   DR. TEVANIAN, I THINK I ASKED YOU WHETHER THESE WERE



         4  AN ALTERNATIVE SET OF DEMANDS TO $1.2 BILLION IN CASH.



         5  A.   RIGHT, AND I SAID THEY WEREN'T DEMANDS.  WE WERE NOT



         6  DEMANDING ANY OF THESE.  WE WERE JUST HAPPY TO JUST TAKE



         7  CASH.



         8  Q.   AND IF YOU COULDN'T GET EITHER OF THOSE, YOU WOULD



         9  BRING YOUR LAWSUIT; RIGHT?



        10  A.   I DIDN'T SAY THAT.  WHAT I SAID WAS WE WANTED TO



        11  NEGOTIATE A DEAL, AND WHAT WE WERE SHOWING HERE IS IN GOOD



        12  FAITH WE'RE TRYING TO FIND OTHER WAYS TO SETTLE THE TERMS



        13  OF THE DEAL.  OF COURSE, IF THEY WANTED TO KEEP NOT



        14  NEGOTIATING AND NOT REACHING ACCEPTABLE TERMS, WE ALWAYS



        15  HAD LITIGATION AS AN OPTION.  THAT IS OUR RIGHT.  THAT WAS



        16  OUR RIGHT.



        17  Q.   JUST ANOTHER ALTERNATIVE?



        18  A.   IF YOU WILL.



        19  Q.   AND THE DEMANDS HERE INCLUDE, IF YOU LOOK AT THE



        20  FIRST ONE ON PAGE--THE FIRST PAGE OF THE EXHIBIT,



        21  MICROSOFT SUPPORT FOR RHAPSODY BY PROVIDING A FULL RANGE



        22  OF APPLICATION THAT WOULD TAKE ADVANTAGE OF THE NEW API'S



        23  WHICH WOULD BE AVAILABLE WITH RHAPSODY.



        24           DO YOU SEE THAT?



        25  A.   I'M SORRY.  YOU SAID THESE WERE DEMANDS.  AGAIN,�
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         1  THESE ARE NOT DEMANDS.  IF YOU JUST READ THE FIRST



         2  PARAGRAPH, IT SAYS, WE ARE LISTING BELOW SOME OF THE ITEMS



         3  THAT WE BELIEVE COULD PROVIDE THE BASIS FOR SUCH A



         4  RELATIONSHIP AND RESOLUTION AND WHICH WOULD BENEFIT BOTH



         5  COMPANIES.  THESE WERE NOT DEMANDS.



         6  Q.   ALL RIGHT.  THE FIRST PROPOSAL--



         7  A.   OKAY.



         8  Q.   --WAS A PROPOSAL THAT MICROSOFT SUPPORT RHAPSODY BY



         9  PROVIDING A FULL RANGE OF APPLICATIONS THROUGH RHAPSODY;



        10  RIGHT?



        11  A.   YES, I SEE THAT.



        12  Q.   THAT WAS THE RHAPSODY YELLOW BOX?



        13  A.   THAT WAS THE RHAPSODY OPERATING SYSTEM.



        14  Q.   SPECIFICALLY THE YELLOW BOX ASPECT?



        15  A.   YES.



        16  Q.   AND THAT WOULD HAVE REQUIRED REWRITING OF ALL THOSE



        17  APPLICATIONS?



        18  A.   IT WOULD HAVE REQUIRED SOME ADAPTATION, YES.



        19  Q.   SOME?



        20  A.   SOME.



        21  Q.   A LOT?



        22  A.   YOU KNOW, IT'S HARD TO SAY WHAT'S A LOT.  IN OUR



        23  EXPERIENCE, OUR TECHNOLOGY, WHICH MR. EDELMAN REFERRED TO



        24  AS YELLOW BOX, WAS A NEW SET OF API'S THAT WERE PART OF



        25  THIS NEW RHAPSODY OS, AND ONE OF THE FEATURES OF THE�
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         1  YELLOW BOX WAS IT USED A TECHNIQUE CALLED OBJECT-ORIENTED



         2  PROGRAMMING.



         3           WHAT OBJECT-ORIENTED PROGRAMING DID WAS IT



         4  ALLOWED DEVELOPERS TO WORK IN SUCH A WAY WHERE THEY WERE



         5  TREMENDOUSLY MORE PRODUCTIVE, AND SO WE HAD SEEN THE



         6  EXPERIENCE OF SMALL GROUPS OF PEOPLE BUILDING VERY



         7  POWERFUL APPLICATIONS BECAUSE OF THE TECHNOLOGY.



         8           NOW, IN THE CASE OF OFFICE OR OTHER MICROSOFT



         9  APPLICATIONS, TO BRING THEM OVER TO RUN ON THE YELLOW BOX



        10  WOULD HAVE REQUIRED A COUPLE OF STEPS.  THE FIRST STEP



        11  WOULD BE BRINGING OVER WHAT I WOULD REFER TO AS THE CORE



        12  CODE.  THIS IS--I'M SORRY FOR ALL THIS TECHNICAL JARGON.



        13  I CAN UNDERSTAND.  I'VE HEARD ALL THIS LEGAL JARGON



        14  LATELY.  IT'S VERY CONFUSING TO ME, SO SLOW ME DOWN IF YOU



        15  EVER NEED TO.



        16           THE COURT:  THEN WE ARE EVEN.  GO AHEAD.



        17           THE WITNESS:  BUT THE BASIC IDEA IS WE HAVE



        18  ALWAYS OBSERVED THAT ADAPTING PROGRAMS FROM, SAY, WINDOWS



        19  OR THE MAC OS TO THE YELLOW BOX TECHNOLOGY, A LOT OF THE



        20  EXISTING PROGRAM COULD JUST BE MOVED OVER VERY



        21  STRAIGHTFORWARDLY.  THERE WAS A VERY DIRECT MATCH.



        22           THERE WAS ANOTHER PIECE THAT WOULD NEED TO BE



        23  MOVED OVER.  THAT WAS THE PIECE THAT DEALT WITH THE USER



        24  EXPERIENCE:  HOW THE USER ACTUALLY MANIPULATED THE PROGRAM



        25  AND MANIPULATED THE COMPUTER.  THIS IS WHERE THE YELLOW�
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         1  BOX TECHNOLOGY WAS VERY POWERFUL.  AND THE YELLOW BOX



         2  TECHNOLOGY MADE IT EXTREMELY EASY FOR APPLICATION



         3  DEVELOPERS TO BUILD THAT PART OF THEIR APPLICATION.  SO



         4  THE PART THAT NEEDED TO BE ADAPTED WAS EASY TO ADAPT.  THE



         5  OTHER PARTS WERE ALSO EASY TO ADAPT.  SO OVERALL, IT WAS A



         6  FAIRLY STRAIGHTFORWARD PROCESS.



         7  BY MR. EDELMAN:



         8  Q.   AND THEN ALL THOSE APPLICATIONS WOULD RUN IN WINDOWS?



         9  A.   ACTUALLY, THEY WOULD, BECAUSE THE YELLOW BOX



        10  APPLICATION COULD RUN ON WINDOWS, BUT THERE WAS A HUGE



        11  PROBLEM WITH THAT, WHICH IS WHENEVER WE WOULD TELL



        12  DEVELOPERS THAT, THEY DIDN'T CARE BECAUSE THEY SAID, WELL,



        13  THAT DOESN'T MATTER TO US UNLESS MICROSOFT DISTRIBUTES IT



        14  BECAUSE WE NEEDED SOME EMBEDDED TECHNOLOGY, ENABLING



        15  TECHNOLOGY ON WINDOWS.  AND THEY KNEW MICROSOFT WOULD



        16  NEVER DISTRIBUTE IT OR AT LEAST THEY TOLD US THEY BELIEVED



        17  THAT MICROSOFT WOULD NEVER DISTRIBUTE IT, AND THEY DIDN'T



        18  WANT TO HAVE TO GO THROUGH THE BURDEN OF DISTRIBUTING IT



        19  THEMSELVES, SO IT DOESN'T MATTER EVEN THOUGH IT WAS



        20  TECHNICALLY POSSIBLE.



        21  Q.   SO, THEN THE REASON THAT RHAPSODY DIDN'T SUCCEED IS



        22  BECAUSE DEVELOPERS WANTED TO STAY WITH WINDOWS; IS THAT



        23  THE IDEA?



        24  A.   WELL, I THINK THE BIGGEST REASON RHAPSODY DID NOT



        25  SUCCEED WAS BECAUSE--THE FUNDAMENTAL REASON WAS BECAUSE WE�
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         1  NEVER HAD ENOUGH DEVELOPERS TO COMMIT TO WRITE



         2  APPLICATIONS.



         3           NOW, THE REASON THEY WOULD NOT COMMIT--THERE WERE



         4  A NUMBER OF REASONS THEY WOULDN'T COMMIT TO WRITE



         5  APPLICATIONS, BUT AGAIN, MY BELIEF IS THE BIGGEST REASON



         6  WAS BECAUSE THEY NEEDED TO HAVE AN ECONOMIC INCENTIVE TO



         7  DO IT; AND TO GET AN ECONOMIC INCENTIVE, THEY NEEDED TO



         8  KNOW THEY COULD SELL A LOT OF COPIES OF THEIR



         9  APPLICATIONS; AND TO SELL A LOT OF COPIES OF THEIR



        10  APPLICATIONS, THEY NEEDED TO KNOW THAT THERE WERE GOING TO



        11  BE LOTS OF COPIES OF THE OPERATING SYSTEM, AND THEY JUST



        12  DIDN'T BELIEVE THAT APPLE HAD ANY CHANCE OF SELLING A LOT



        13  OF COPIES OF THIS OPERATING SYSTEM.



        14  Q.   LET ME ASK YOU TO TURN YOUR ATTENTION TO THE FIFTH



        15  PROPOSAL ON THIS EXHIBIT, DEFENDANT'S EXHIBIT 1785.  YOU



        16  SEE IT SAYS, A PAID UP LICENSE TO AT LEAST WINDOWS



        17  OPERATING SYSTEMS, INCLUDING FUTURE VERSIONS AND FOLLOW-ON



        18  PRODUCTS.



        19           DO YOU SEE THAT?



        20  A.   RIGHT.



        21  Q.   WOULD YOU SAY THAT WAS A PRETTY VALUABLE LICENSE?



        22  A.   IT MIGHT HAVE BEEN.



        23           LET ME EXPLAIN WHAT THIS TERM MEANS BECAUSE I



        24  THINK IT'S QUITE CONFUSING THE WAY IT'S WORDED HERE.  WHAT



        25  WE WERE PROPOSING THERE IS SOME NUMBER OF CREDITS, PAID-UP�
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         1  CREDITS TOWARDS THE PURCHASE OF WINDOWS SOFTWARE.  SO, FOR



         2  EXAMPLE, WE COULD HAVE TAKEN, LET'S SAY $100 MILLION OF



         3  CREDITS AGAINST WINDOWS 95, AND THEN IF WE WANTED TO SHIP



         4  WINDOWS 95 ON SOME COMPUTER WE MIGHT BUILD, THEN WE WOULD



         5  ALREADY HAVE $100 MILLION PAID-UP CREDITS WITH MICROSOFT.



         6  Q.   ISN'T IT TRUE, DR. TEVANIAN, THAT APPLE--PRIOR TO



         7  THIS DATE OF THIS LETTER, APPLE HAD SUED MICROSOFT OVER



         8  INTELLECTUAL PROPERTY ISSUES ON ANOTHER--IN ANOTHER



         9  SITUATION; RIGHT?



        10  A.   ARE YOU TALKING ABOUT IN THE ENTIRE HISTORY OF THE



        11  TWO COMPANIES?



        12  Q.   IT'S NOT ALL THAT LONG.



        13  A.   IN THE COMPUTER INDUSTRY, IT'S A LONG TIME.



        14           I DON'T KNOW.  IT'S ENTIRELY POSSIBLE.



        15  Q.   IS THIS THE FIRST TIME YOU'VE EVER HEARD THAT APPLE



        16  SUED MICROSOFT OVER INTELLECTUAL PROPERTY ISSUES?



        17  A.   I'M NOT SURE--I DON'T KNOW THE ANSWER TO THAT



        18  QUESTION.  I'M NOT SURE IF WE'VE EVER SUED THEM OR NOT.



        19           OH, WAIT.  WE--NO.  YOU MEAN THE COPYRIGHT



        20  INFRINGEMENT CASE?  IS THAT WHAT YOU'RE REFERRING TO?



        21  Q.   SURE.



        22  A.   OKAY.  YEAH, THAT WAS A LONG TIME AGO.



        23  Q.   WAS IT A LONG LAWSUIT?  RIGHT?  PROTRACTED



        24  LITIGATION?



        25  A.   YOU KNOW, I WASN'T WITH THE COMPANY AT THE TIME.  I�
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         1  BARELY RECOLLECT WHAT HAPPENED THEN.



         2  Q.   LITIGATION LASTED ABOUT SEVEN YEARS?



         3  A.   I THINK MICROSOFT WON THAT ONE.  SORRY.



         4  Q.   I THINK SO.



         5           NOW, IF YOU DIRECT YOUR ATTENTION, PLEASE,



         6  DR. TEVANIAN, TO PARAGRAPH 34 OF YOUR DIRECT



         7  TESTIMONY--AND REALLY, IT'S THE ONLY THE FIRST FEW WORDS



         8  I'M DIRECTING YOUR ATTENTION TO--YOU SEE WHERE IT SAYS "IN



         9  MID-MAY 1997"?



        10  A.   YES.



        11  Q.   AND THE TWO DOCUMENTS OR TWO EXHIBITS WE JUST LOOKED



        12  AT, INCLUDING DEFENDANT'S EXHIBIT 1785, PRE-DATE THAT;



        13  RIGHT?



        14  A.   YES, THEY DO.



        15  Q.   SO THE PROPOSAL, IF YOU WILL, OF A $1.2 BILLION



        16  LAWSUIT AND THE PROPOSALS IN DEFENDANT'S EXHIBIT 7585 WERE



        17  MADE BEFORE THE COMMUNICATION THAT YOU DESCRIBED IN THE



        18  FIRST SENTENCE IN PARAGRAPH 34 OF YOUR DIRECT TESTIMONY;



        19  CORRECT?



        20  A.   AGAIN, YOU PROPOSED THE $1.2 BILLION LAWSUIT WHICH



        21  WAS NEVER SOMETHING THAT WAS PROPOSED.  WE PROPOSED A $1.2



        22  BILLION PAYMENT.



        23  Q.   DID THE SCHEDULE SHOW EITHER $1.255 BILLION HAVE



        24  ANYTHING TO DO WITH THE AMOUNT OF MONEY THAT APPLE THOUGHT



        25  IT WAS ENTITLED TO IF IT BROUGHT LITIGATION AGAINST�
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         1  MICROSOFT?



         2  A.   I DON'T KNOW WHAT WE WOULD HAVE DONE IF WE WENT TO



         3  LITIGATION.  I'M NOT A LAWYER.



         4  Q.   ISN'T IT TRUE THAT THE ISSUE OF INTERNET EXPLORER



         5  AROSE RELATIVELY LATE IN THE LITIGATION--EXCUSE ME, IN THE



         6  NEGOTIATIONS OVER THE PATENT ISSUES?



         7  A.   WELL, AGAIN FOR A TIME THEY WERE SEPARATE, BUT THEY



         8  WERE BOTH ONGOING.  THEY DID COME TOGETHER.



         9  Q.   LET ME ASK YOU TO LOOK, PLEASE, AGAIN AT DEFENDANT'S



        10  EXHIBIT 1785.  AND IN THE SECOND PAGE, THE ONE WITH THE



        11  PRODUCTION NUMBER APPLE 000373.  YOU SEE THE SECOND PAGE,



        12  DR. TEVANIAN?  THE FIRST PARAGRAPH?  YOU SEE THE SENTENCE



        13  THAT READS, "IN THIS CONTEXT, WE UNDERSTAND THAT SOME



        14  ISSUES HAVE RECENTLY SURFACED RELATIVE TO THE INTERNET



        15  EXPLORER MATTER"?



        16  A.   YES.



        17  Q.   DOESN'T THAT INDICATE THAT THE INTERNET EXPLORER



        18  ISSUE WAS A LATECOMER TO THE PATENT NEGOTIATIONS?



        19  A.   WELL, THEY WERE CERTAINLY ON OUR RADAR SCREEN IN THIS



        20  TIME FRAME, AND IT WAS CLEAR THAT THEY WERE BECOMING--THE



        21  ISSUE WITH INTERNET EXPLORER EXISTED, I BELIEVE, A LITTLE



        22  BIT BEFORE THIS.  I DON'T RECALL EXACTLY WHEN IT STARTED.



        23  BUT IT WAS CLEAR THAT IT WAS BECOMING A SERIOUS ISSUE TO



        24  MICROSOFT.



        25           THE ISSUE HERE IS WE THOUGHT WE ALREADY HAD AN�
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         1  AGREEMENT WITH INTERNET EXPLORER BECAUSE OF A PRIOR



         2  AGREEMENT THAT GIL AMELIO HAD MADE WITH BILL GATES, A



         3  HANDSHAKE AGREEMENT, AND--SO WE THOUGHT THAT WAS DONE, AND



         4  THEN IT CAME BACK IN OUR FACE WHEN--WELL, APPARENTLY WE



         5  HADN'T AGREED TO WHAT THEY THOUGHT WE HAD AGREED TO.



         6  Q.   DIDN'T THE DISCUSSIONS OVER A PATENT CROSS-LICENSE



         7  BEGIN IN SEPTEMBER OF 1993?



         8  A.   IF THAT SLIDE IS ACCURATE.



         9  Q.   DO YOU HAVE ANY REASON TO BELIEVE IT'S NOT?



        10  A.   NO, I DON'T.



        11  Q.   DIRECT YOUR ATTENTION, PLEASE, TO PARAGRAPH 38 OF



        12  YOUR DIRECT TESTIMONY.



        13  A.   DID YOU SAY PARAGRAPH 38?



        14  Q.   38, SIR.  IT'S ON PAGE 12.



        15  A.   OKAY.



        16  Q.   WOULD IT BE FAIR TO SAY THAT IN THAT PARAGRAPH YOU



        17  SUMMARIZE CERTAIN TERMS OF THE TECHNOLOGY AGREEMENT



        18  REACHED BETWEEN THE PARTIES?



        19  A.   YES.



        20           MR. EDELMAN:  AT THIS TIME, YOUR HONOR, I ASK



        21  PERMISSION TO PLACE BEFORE THE WITNESS THE DOCUMENT THAT'S



        22  PREVIOUSLY BEEN ADMITTED AS GOVERNMENT'S EXHIBIT 1167 AND



        23  TO OFFER ALSO SOMETHING THAT'S BEEN MARKED AS PLAINTIFF'S



        24  EXHIBIT 583 AND PLAINTIFF'S EXHIBIT OR GOVERNMENT EXHIBIT



        25  584.�
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         1           THE COURT:  THERE ARE THREE EXHIBITS:



         2  GOVERNMENT'S 1167, 583, AND 584; IS THAT CORRECT?



         3           MR. MALONE:  YOUR HONOR, I BELIEVE 1167 HAS BEEN



         4  ADMITTED.  WE HAVE NO OBJECTIONS TO 583 OR 584.



         5           THE COURT:  ALL RIGHT.



         6           MR. EDELMAN:  FOR THE RECORD, YOUR HONOR, WITH



         7  RESPECT TO THE TWO EXHIBITS THAT HAVE NOW BEEN ADMITTED,



         8  GOVERNMENT EXHIBIT 583 IS A MULTIPLE PAGE DOCUMENT BEARING



         9  PRODUCTION NUMBERS APPLE 000254 THROUGH 291, AND IT HAS



        10  THE TITLE PREFERRED STOCK PURCHASE AGREEMENT, DATED AS OF



        11  AUGUST 5, 1997, BETWEEN APPLE COMPUTER, INC., AND



        12  MICROSOFT CORPORATION.



        13           THE DOCUMENT THAT HAS BEEN ADMITTED AS GOVERNMENT



        14  EXHIBIT 584 IS ALSO A MULTIPLE PAGE DOCUMENT.  IT BEARS



        15  PRODUCTION NUMBERS APPLE 000292 THROUGH APPLE 000313, AND



        16  IT BEARS THE TITLE PATENT CROSS-LICENSE AGREEMENT, DATED



        17  AS OF AUGUST 5, 1997, BETWEEN APPLE COMPUTER, INC., AND



        18  MICROSOFT CORPORATION.



        19  BY MR. EDELMAN:



        20  Q.   AFTER ALL THAT, DR. TEVANIAN, IF I COULD ASK YOU TO



        21  PLACE BEFORE YOURSELF THE DOCUMENT THAT NOW BEARS THE



        22  DESIGNATION GOVERNMENT EXHIBIT 1167.  IT'S THE TECHNOLOGY



        23  AGREEMENT.



        24  A.   RIGHT.



        25  Q.   DO YOU RECOGNIZE THAT AGREEMENT TO BE ONE OF�
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         1  AGREEMENTS REACHED BETWEEN APPLE AND MICROSOFT ON OR ABOUT



         2  AUGUST 5, 1997?



         3  A.   YES.



         4  Q.   AND DO YOU RECOGNIZE, THEN, GOVERNMENT EXHIBIT 583 TO



         5  BE ANOTHER ONE OF THOSE AGREEMENTS?



         6  A.   YES.



         7  Q.   AND DO YOU RECOGNIZE GOVERNMENT EXHIBIT 584 TO BE THE



         8  THIRD OF THOSE AGREEMENTS?



         9  A.   YES.



        10  Q.   NOW, DIRECTING YOURSELF TO GOVERNMENT EXHIBIT 1167



        11  AND PARTICULARLY THE FIRST PAGE OF TEXT, WHICH BEARS



        12  PRODUCTION NUMBER MAC 0042.



        13           DO YOU SEE THAT, SIR?



        14  A.   YES.



        15  Q.   AND I APOLOGIZE FOR THE LEGAL JARGON, BUT IF YOU LOOK



        16  UNDER THE BOLD HEADING THAT SAYS RECITALS, JUST SORT OF



        17  TOWARDS THE TOP OF THE PAGE, THERE IS AS WE CALL THE TRADE



        18  WHEREAS CLAUSE.



        19           DO YOU SEE THAT?



        20  A.   YES.



        21  Q.   AND DO YOU SEE THE FIRST WHEREAS CLAUSE WHICH SAYS,



        22  "WHEREAS APPLE AND MICROSOFT ARE ENTERING INTO A PREFERRED



        23  STOCK PURCHASE AGREEMENT AND A PATENT CROSS-LICENSE



        24  AGREEMENT CONCURRENTLY HEREWITH."



        25           DO YOU SEE THAT?�
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         1  A.   YES.



         2  Q.   AND DO YOU UNDERSTAND "CURRENTLY HEREWITH" TO BE



         3  LAWYER SPEAK FOR "AT THE SAME TIME"?



         4  A.   SOUNDS RIGHT.



         5  Q.   OKAY.  DO YOU UNDERSTAND THOSE AGREEMENTS TO BE



         6  GOVERNMENT'S EXHIBIT 583 AND 584?



         7  A.   YES.



         8  Q.   AND WEREN'T ALL THESE AGREEMENTS, THEN, IN FACT,



         9  ENTERED INTO ON THE SAME DAY?



        10  A.   YES.



        11  Q.   THEY WERE ALL PART OF A PACKAGE?



        12  A.   YES.



        13  Q.   SO THE AGREEMENTS BETWEEN MICROSOFT AND APPLE



        14  INVOLVED A SERIES OF TERMS; RIGHT?



        15  A.   YES.



        16  Q.   AND THE NEGOTIATIONS INVOLVED A SERIES OF TERMS;



        17  CORRECT?



        18  A.   YES.



        19  Q.   AND ISN'T THAT WHAT YOU SAY IN PARAGRAPH 34 OF YOUR



        20  DIRECT TESTIMONY?



        21           THE COURT:  DID YOU OFFER 583 AND 584?



        22           MR. EDELMAN:  YES, I DID, YOUR HONOR.



        23           THE COURT:  THEY ARE ADMITTED.



        24           MR. MALONE:  AND WE DO NOT OBJECT.



        25                         (GOVERNMENT'S EXHIBIT NOS. 583 AND�
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         1                          584 WERE ADMITTED INTO EVIDENCE.)



         2           THE WITNESS:  WHAT WAS YOUR QUESTION AGAIN?



         3  BY MR. EDELMAN:



         4  Q.   PLEASE DIRECT YOUR ATTENTION TO PARAGRAPH 34 ON PAGE



         5  11 OF YOUR DIRECT TESTIMONY.



         6  A.   OKAY.



         7  Q.   AREN'T THE NEGOTIATIONS THAT YOU'RE DESCRIBING IN



         8  PARAGRAPH 34 THE NEGOTIATIONS OVER ALL THREE OF THESE



         9  AGREEMENTS THAT EVENTUALLY WERE SIGNED ON OR ABOUT AUGUST



        10  5, 1997?



        11  A.   WELL, THE NEGOTIATIONS RESULTED IN THESE AGREEMENTS.



        12  Q.   RIGHT.



        13  A.   YEAH.



        14           THE COURT:  WOULD THIS BE AN APPROPRIATE TIME FOR



        15  A MID-AFTERNOON RECESS?



        16           MR. EDELMAN:  CERTAINLY, YOUR HONOR.



        17           THE COURT:  15 MINUTES.



        18           (BRIEF RECESS.)



        19           THE COURT:  ALL RIGHT, SIR.



        20           MR. EDELMAN:  THANK YOU, YOUR HONOR.



        21  BY MR. EDELMAN:



        22  Q.   NOW, DR. TEVANIAN, JUST BEFORE THE MID-AFTERNOON



        23  BREAK WE WERE TALKING ABOUT THE SEVEN-YEAR COPYRIGHT



        24  LITIGATION BETWEEN APPLE AND MICROSOFT.  DO YOU RECALL



        25  THAT?�
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         1  A.   YES.



         2  Q.   GIVEN THE HISTORY OF THAT LITIGATION, DO YOU THINK



         3  THAT WHEN APPLE MADE ITS PROPOSAL TO MICROSOFT WITH



         4  RESPECT TO THE $1.2 BILLION THAT MICROSOFT WOULD HAVE



         5  TAKEN THAT AS A THREAT?



         6  A.   I DON'T SEE WHY THEY WOULD.  THIS WAS JUST NORMAL



         7  COMPENSATION FOR A PATENT CROSS-LICENSE.



         8  Q.   I SEE.  THERE WAS SOME DISCUSSION EARLIER TODAY THAT



         9  WE HAD, DID WE NOT, ABOUT APPLE'S CONTROL FOR THE PRICE OF



        10  ITS OPERATING SYSTEM; CORRECT?



        11  A.   YES, WE TALKED ABOUT THAT A LITTLE.



        12  Q.   THERE WAS A TIME--ISN'T IT TRUE THAT THERE WAS A TIME



        13  WHEN APPLE LICENSED ITS OPERATING SYSTEM TO OEM'S?



        14  A.   YES, THERE WAS.



        15  Q.   AND AT THAT TIME, WHAT PRICE DID APPLE CHARGE THE



        16  OEM'S FOR ITS OPERATING SYSTEM?



        17  A.   YOU KNOW, I'M NOT SURE.  THAT PRE-DATED MY



        18  EMPLOYMENT, AND I WASN'T FAMILIAR WITH THOSE CONTRACTS.



        19  Q.   WASN'T IT SUBSTANTIALLY HIGHER THAN THE PRICE THAT



        20  MICROSOFT CHARGES OEM'S FOR WINDOWS?



        21  A.   NO, I DON'T THINK SO.



        22  Q.   WELL, WHAT WAS THE PRICE?



        23  A.   IN FACT, MY UNDERSTANDING--I DON'T KNOW THE EXACT



        24  PRICE, BUT I REMEMBER PEOPLE ALWAYS TALKED INTERNALLY



        25  ABOUT KEEPING THE PRICE SIMILAR TO WHAT MICROSOFT CHARGED�
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         1  ITS OEM'S.



         2  Q.   WHAT'S YOUR BEST UNDERSTANDING OF HOW MUCH APPLE



         3  CHARGED THE OEM'S?



         4  A.   I DON'T KNOW.



         5  Q.   I SEE.



         6           I WOULD LIKE TO RETURN TO OUR EXPLORATION OF THE



         7  TERMS OF THE TRIPARTITE DEAL, THE AUGUST 5TH, 1997,



         8  CONTRACTS.



         9           THERE WERE, ESSENTIALLY, SIX MAJOR ASPECTS OF



        10  THAT DEAL; CORRECT?



        11  A.   YES.



        12  Q.   IT WAS A PATENT CROSS-LICENSE; RIGHT?



        13  A.   RIGHT.



        14  Q.   DEVELOPMENT OF MACOFFICE; RIGHT?



        15  A.   RIGHT.



        16  Q.   A $150 MILLION INVESTMENT; CORRECT?



        17  A.   RIGHT.



        18  Q.   AND AN AGREEMENT TO COLLABORATE ON JAVA; RIGHT?



        19  A.   CORRECT.



        20  Q.   AND AGREEMENT TO BUNDLE AND MAKE INTERNET EXPLORER



        21  THE DEFAULT BROWSER; CORRECT?



        22  A.   RIGHT.



        23  Q.   AND A CASH PAYMENT, AN ADDITIONAL CASH PAYMENT, FROM



        24  MICROSOFT TO APPLE; RIGHT?



        25  A.   YES, THAT'S RIGHT.�
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         1  Q.   SO, WOULDN'T YOU AGREE THAT APPLE'S AGREEMENT TO MAKE



         2  INTERNET EXPLORER THE DEFAULT BROWSER WAS ONLY, QUOTE, ONE



         3  OF THE TERMS OF THAT BIGGER AGREEMENT REVOLVING AROUND



         4  INTELLECTUAL-PROPERTY ISSUES?



         5  A.   YES, IT WAS ONE OF THE TERMS OF THE OVERALL



         6  AGREEMENT.



         7  Q.   AND IT WAS PART OF THE BIG AGREEMENT; RIGHT?



         8  A.   YES.



         9  Q.   NOT SEPARATE?



        10  A.   YES, IT WAS ONE AGREEMENT WITH MULTIPLE PIECES.



        11  Q.   SO, WOULDN'T YOU AGREE, DR. TEVANIAN, THAT IF ANYONE



        12  CAME INTO THIS COURT AND TESTIFIED THAT IN CONNECTION WITH



        13  THE DEAL, THE ONLY THING THAT MICROSOFT WAS INTERESTED IN



        14  IN TERMS OF THE DEAL WAS MAKING INTERNET EXPLORER THE



        15  DEFAULT BROWSER IN MACINTOSH, THAT THAT WOULD BE WRONG?



        16  A.   RIGHT.  THEY'RE INTERESTED IN ALL THOSE THINGS.



        17  Q.   RIGHT.



        18           AND, IN FACT, IT'S YOUR TESTIMONY, ISN'T IT, THAT



        19  MICROSOFT WANTED TO DEAL WITH ALL OF THE ISSUES AS A



        20  PACKAGE?  RIGHT?



        21  A.   YES.



        22  Q.   LET ME ASK YOU TO TURN YOUR ATTENTION, PLEASE, TO



        23  PLAINTIFFS' EXHIBIT 1167.  THAT'S THE TECHNOLOGY



        24  AGREEMENT.



        25  A.   OKAY.�
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         1  Q.   AND PARTICULARLY TO SECTION 3.4.  IF I COULD ASK YOUR



         2  INDULGENCE TO READ TO YOURSELF ALL THREE PARAGRAPHS OF THE



         3  SECTION JUST SO THAT YOU ARE SURE YOU HAVE THE CONTEXT.



         4  A.   THE WHOLE SECTION?



         5  Q.   JUST 3.4.  THAT STARTS ON PAGE FOUR AND CARRIES OVER



         6  TO PAGE FIVE.  I GUESS IT'S PROBABLY FOUR PARAGRAPHS.



         7  A.   IT LOOKS LIKE IT'S FOUR PARAGRAPHS.



         8           (WITNESS REVIEWS DOCUMENT.)



         9  A.   OKAY.



        10  Q.   IF I COULD DIRECT YOUR ATTENTION TO THE FIRST FULL



        11  PARAGRAPH ON PAGE FIVE, THE ONE THAT BEGINS "INTERNET



        12  EXPLORER FOR MACINTOSH."  DO YOU SEE THAT, SIR?



        13  A.   YES.



        14  Q.   SO, WOULD YOU AGREE WITH ME THAT THE TECHNOLOGY



        15  AGREEMENT OBLIGATES APPLE TO BUNDLE INTERNET EXPLORER ONLY



        16  IF INTERNET EXPLORER REMAINS COMPETITIVE WITH OTHER



        17  INTERNET BROWSERS IN THE INDUSTRY?



        18  A.   YES.



        19  Q.   AND ISN'T IT TRUE THAT THE TECHNOLOGY AGREEMENT



        20  EXPLICITLY PERMITS APPLE TO BUNDLE BROWSING TECHNOLOGY



        21  OTHER THAN INTERNET EXPLORER?



        22  A.   YES, IT DOES.



        23  Q.   AND, IN FACT, APPLE DOES THAT; CORRECT?



        24  A.   YES, WE DO.



        25  Q.   APPLE BUNDLES NETSCAPE NAVIGATOR WITH ITS OPERATING�
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         1  SYSTEM; CORRECT?



         2  A.   YES.



         3  Q.   NOW, ISN'T IT FAIR TO SAY THAT APPLE WOULD NOT



         4  CONSIDER A PARTICULAR DEAL TO BE BENEFICIAL IF THAT



         5  DEAL--I SHOULD SAY BENEFICIAL TO APPLE, IF THAT DEAL



         6  LIMITED APPLE'S ABILITY TO COMPETE IN THE, WHAT YOU CALL,



         7  "OPERATING SYSTEMS MARKET"?



         8  A.   IF IT LIMITED US TO COMPETE, WE CERTAINLY WOULDN'T



         9  WANT THAT.



        10  Q.   AND YOU WOULDN'T CONSIDER THAT TO BE BENEFICIAL;



        11  CORRECT?



        12  A.   RIGHT.



        13  Q.   WASN'T IT A FACT, DR. TEVANIAN, THAT YOU STATED



        14  PUBLICLY THAT THE DEAL WAS BENEFICIAL TO APPLE?



        15  A.   I MAY HAVE.



        16  Q.   AND YOU BELIEVE IT WAS BENEFICIAL, DON'T YOU, SIR?



        17  A.   WELL, WHAT I BELIEVE IS THAT UNDER THE CIRCUMSTANCES



        18  WHERE WE WERE BEING THREATENED WITH THE REMOVAL OF OFFICE



        19  AS AN APPLICATION, WE GOT THE BEST DEAL THAT WE COULD.



        20           NOW, OF COURSE, I PORTRAYED IT PUBLICLY AS



        21  BENEFICIAL.



        22  Q.   DO YOU HAVE ONE SET OF STATEMENTS FOR THE PUBLIC AND



        23  ONE SET OF STATEMENTS FOR YOURSELF?



        24  A.   WHEN I'M DOING MARKETING, SOMETIMES I DO.



        25  Q.   SO, WHEN YOU COMMENT, YOU COMMENT--YOU CONSIDER THAT�
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         1  TO BE MARKETING?



         2  A.   WHEN I COMMENT WHAT?



         3  Q.   WHEN YOU COMMENT PUBLICLY ABOUT THE BUSINESS



         4  ARRANGEMENTS OF THE COMPANY, YOU CONSIDER THAT TO BE



         5  MARKETING?



         6  A.   OFTEN.



         7  Q.   AND YOU MARKETED THIS DEAL PUBLICLY AS BENEFICIAL TO



         8  APPLE?



         9  A.   ABSOLUTELY.



        10  Q.   BUT YOU DON'T BELIEVE THAT?



        11  A.   WHAT I'M SAYING IS, GIVEN THE CIRCUMSTANCES, I THINK



        12  WE DID THE BEST THAT WE COULD, BUT WE HAD THE UNFORTUNATE



        13  CIRCUMSTANCES TO DEAL WITH, WITH THE THREAT OF THE REMOVAL



        14  OF A KEY APPLICATION.



        15  Q.   NOW, WHEN YOU STATED--WHEN YOU GAVE PUBLIC COMMENT



        16  ABOUT THE DEAL, DID YOU SAY THAT IT WAS THE BEST WE COULD



        17  GET UNDER THE CIRCUMSTANCES?



        18  A.   NO, OF COURSE NOT.



        19  Q.   YOU SAID YOU WERE TOTALLY HAPPY WITH THE DEAL; RIGHT?



        20  A.   I DON'T RECALL EXACTLY WHAT I SAID, BUT I'M SURE I



        21  SAID POSITIVE THINGS ABOUT IT.



        22           MR. EDELMAN:  I WOULD OFFER AT THIS TIME, YOUR



        23  HONOR, DEFENDANT'S EXHIBIT 1763.



        24           MR. MALONE:  NO OBJECTION, YOUR HONOR.



        25           THE COURT:  WOULD YOU IDENTIFY IT FOR THE RECORD�
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         1  AS TO WHAT IT IS.



         2           MR. EDELMAN:  YES, YOUR HONOR.  THIS IS A



         3  PRINTOUT OF AN AUGUST 6, 1997, TECHWIRE, RELATING--OR WITH



         4  THE HEADLINE "MICROSOFT INVESTS $150 MILLION IN APPLE."



         5           THE COURT:  THIS IS A PRESS RELEASE OF SOMEBODY,



         6  OR IT'S A NEWS STORY?



         7           MR. EDELMAN:  YES, IT IS A NEWS STORY, YOUR



         8  HONOR.



         9           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 1763



        10  IS ADMITTED.



        11                         (DEFENDANT'S EXHIBIT NO. 1763 WAS



        12                          ADMITTED INTO EVIDENCE.)



        13           MR. EDELMAN:  THANK YOU, YOUR HONOR.



        14  BY MR. EDELMAN:



        15  Q.   DR. TEVANIAN, IF I COULD DIRECT YOUR ATTENTION TO THE



        16  BOTTOM OF THE FIRST PAGE OF DEFENDANT'S EXHIBIT 1763 AND



        17  ON TO THE SECOND PAGE, DO YOU SEE WHERE IT SAYS, "AVI



        18  TEVANIAN, VICE PRESIDENT OF SOFTWARE DEVELOPMENT AT APPLE,



        19  SAID THE MICROSOFT INVESTMENT, QUOTE, IS A HUGE VOTE OF



        20  CONFIDENCE"?  DO YOU SEE THAT?



        21  A.   YES, I SEE THAT.



        22  Q.   THE TOP OF THE NEXT PAGE IT SAYS, QUOTE, IT'S A GOOD



        23  THING, SAID TEVANIAN.  WE ARE ABSOLUTELY EXCITED ABOUT IT.



        24  WE ARE TOTALLY HAPPY.



        25  A.   YES.�
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         1  Q.   DO YOU MAKE THAT STATEMENT ON OR ABOUT AUGUST 6,



         2  1997?



         3  A.   ASSUMING THAT THIS WAS MY QUOTE, YES.



         4  Q.   DO YOU HAVE ANY REASON TO BELIEVE YOU WERE MISQUOTED



         5  THERE, DR. TEVANIAN?



         6  A.   WELL, I OCCASIONALLY AM, ALTHOUGH I PROBABLY SAID



         7  THIS.



         8  Q.   LET ME ASK YOU TO DIRECT YOUR ATTENTION TO PARAGRAPH



         9  41 ON PAGE 13 OF YOUR DIRECT TESTIMONY.  AND IF YOU WOULD



        10  FOCUS YOUR ATTENTION IN THE MIDDLE OF THE PARAGRAPH, FIVE



        11  LINES DOWN, THE SENTENCE BEGINNING "AFTER WE ENTERED"--DO



        12  YOU SEE THAT?



        13  A.   YES.



        14  Q.   --IS IT CORRECT THAT YOU TESTIFIED AFTER WE ENTERED



        15  INTO THE TECHNOLOGY AGREEMENT, HOWEVER, APPLE WAS



        16  PROHIBITED FROM PROMOTING NETSCAPE NAVIGATOR?  DO YOU SEE



        17  THAT?



        18  A.   YES.



        19  Q.   IS THAT YOUR TESTIMONY?



        20  A.   YES.



        21  Q.   AND WHAT'S THE BASIS FOR THAT TESTIMONY?



        22  A.   THE TECHNOLOGY AGREEMENT.



        23  Q.   WHICH PROVISION OF THE TECHNOLOGY AGREEMENT,



        24  DR. TEVANIAN?



        25  A.   WOULD YOU LIKE ME TO FIND IT?�
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         1  Q.   IF YOU WOULD, PLEASE.



         2  A.   OKAY.  LET ME TRY.



         3           (WITNESS REVIEWS DOCUMENT.)



         4  A.   OKAY.  IT'S ON THE PAGE LABELED MAC 0045.



         5  Q.   GO AHEAD, SIR.



         6  A.   AT THE VERY TOP PARAGRAPH--IT'S NOT A FULL



         7  PARAGRAPH--THE LAST SENTENCE SAYS, "APPLE WILL NOT BE



         8  PROACTIVE OR INITIATE ACTIONS TO ENCOURAGE USERS TO SWAP



         9  OUT INTERNET EXPLORER FOR MACINTOSH."



        10  Q.   NOW, ISN'T THAT PROVISION, DR. TEVANIAN, TALKING



        11  ABOUT THE DEFAULT?



        12  A.   IT'S SAYING "SWAP OUT."



        13  Q.   AND "SWAP OUT" IN TERMS OF EXCHANGING INTERNET



        14  EXPLORER FOR SOME OTHER BROWSING TECHNOLOGY AS THE



        15  DEFAULT; RIGHT?



        16  A.   PERHAPS, BUT THE MEANING OF THAT--OUR INTERPRETATION



        17  OF THIS SENTENCE HAS BEEN THAT WE CAN'T PROMOTE BROWSERS



        18  OTHER THAN INTERNET EXPLORER.



        19           AND, IN FACT, THAT HAS BEEN REPRESENTED TO US AS



        20  BEING THE CASE, BY MICROSOFT, WHO HAS ACTUALLY BEEN



        21  POLICING HOW WE DO OUR MARKETING AND WHAT WE SAY IN OUR



        22  SPEECHES AND ACTUALLY BEEN CRITICAL OF US IN CERTAIN CASES



        23  WHERE WE HAVE MENTIONED OTHER BROWSERS.



        24  Q.   AND YOU ARE REFERRING TO THE TIME THAT MR. JOBS SAID



        25  AT THE MACWORLD EXPO THAT PEOPLE COULD SWITCH OUT OR�
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         1  SWITCH NETSCAPE NAVIGATOR AS THE DEFAULT BROWSER IN PLACE



         2  OF INTERNET EXPLORER?



         3  A.   THAT WOULD HAVE BEEN ONE OF THEM.



         4  Q.   RIGHT, BUT THAT WAS CHANGING THE DEFAULT; CORRECT?



         5  A.   WELL, I DON'T RECALL EXACTLY WHAT HE SAID.



         6  Q.   I SEE.



         7           MR. EDELMAN:  AT THIS TIME, YOUR HONOR, I WOULD



         8  OFFER DEFENDANT'S EXHIBIT 1764.



         9           MR. MALONE:  NO OBJECTION.



        10           MR. EDELMAN:  YOUR HONOR, THIS IS A PRODUCT



        11  BROCHURE FOR THE MACINTOSH OPERATING SYSTEM 8.5.



        12           THE COURT:  DEFENDANT'S EXHIBIT 1764 IS ADMITTED.



        13                         (DEFENDANT'S EXHIBIT NO. 1764 WAS



        14                          ADMITTED INTO EVIDENCE.)



        15  BY MR. EDELMAN:



        16  Q.   IF YOU WOULD OPEN, DR. TEVANIAN, THE BROCHURE SO THAT



        17  THE INTERIOR IS BEFORE YOU WITH THE BOLD LETTERS "FOR ALL



        18  YOUR WORK, MAC OS 8.5 COMES WITH THE WORKS."  DO YOU SEE



        19  THAT?



        20  A.   YES.



        21  Q.   DO YOU SEE THE THIRD PANEL?



        22  A.   YES.



        23  Q.   DO YOU SEE THERE IS A LOGO FOR MICROSOFT INTERNET



        24  EXPLORER AND ONE FOR NETSCAPE NAVIGATOR?



        25  A.   YES.�
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         1  Q.   WOULD YOU SAY THEY'RE ABOUT THE SAME SIZE THERE?



         2  A.   YES.



         3  Q.   WOULD YOU SAY THEY GET ABOUT EQUAL PLAY HERE,



         4  DR. TEVANIAN?



         5  A.   NO, I WOULDN'T.  I WOULD SAY INTERNET EXPLORER IS ON



         6  TOP AND IS MENTIONED FIRST IN THE TEXT, SO INTERNET



         7  EXPLORER IS GETTING FIRST PLAY.



         8  Q.   SO, PEOPLE MIGHT JUST STOP HALFWAY; IS THAT THE IDEA?



         9  A.   I DON'T KNOW.



        10  Q.   I SEE.



        11           IT'S A SIMPLE PROCEDURE TO CHANGE THE DEFAULT



        12  BROWSER ON THE MACINTOSH, ISN'T IT?



        13  A.   I DON'T KNOW THAT I CALL IT SIMPLE.  IT'S POSSIBLE TO



        14  DO.  I TRIED TO DO IT ONCE, AND IT TOOK ME A WHILE TO



        15  FIGURE IT OUT.



        16  Q.   WELL, MAYBE WE SHOULD TAKE A SHOT AT IT.



        17           MR. EDELMAN:  YOUR HONOR, AT THIS TIME, I WOULD



        18  OFFER DEFENDANT'S EXHIBIT 1783, WHICH CONSISTS OF A SERIES



        19  OF SCREEN SHOTS.  AND IF OUR TECHNOLOGY IS WORKING



        20  CORRECTLY, WE COULD TRY TO REPLICATE THEM ON SOME OF THIS



        21  TECHNOLOGY THAT I DON'T DARE TRY TO DESCRIBE, BUT WE ALSO



        22  HAVE A HARD COPY FOR THE WITNESS AND FOR THE COURT SO THEY



        23  COULD SEE IT.



        24           THE COURT:  THIS IS A DEMONSTRATION OF THE



        25  PROCESS OF CHANGING THE DEFAULT BROWSER ON THE MAC OS 8.5?�
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         1           MR. EDELMAN:  THAT'S CORRECT, YOUR HONOR.  AND WE



         2  ARE OFFERING IT AT THIS TIME, OF COURSE, AFTER COMMENTS



         3  FROM COUNSEL FOR THE GOVERNMENT.



         4           MR. MALONE:  YOUR HONOR, AT THIS POINT THERE IS



         5  NO FOUNDATION OF HOW THIS WAS PUT TOGETHER OR ARRIVED AT



         6  AND WHETHER THIS WITNESS WILL BE ABLE TO DESCRIBE WHETHER



         7  IT'S ACCURATE OR NOT.  I WOULD OBJECT--



         8           THE COURT:  WELL, IF THE WITNESS CAN'T



         9  AUTHENTICATE IT, THEN MAYBE MR. EDELMAN WILL MAKE A



        10  PROFFER, AND THEN I WILL ADMIT IT SUBJECT TO A MOTION TO



        11  STRIKE.



        12           MR. MALONE:  THANK YOU, YOUR HONOR.



        13  BY MR. EDELMAN:



        14  Q.   DR. TEVANIAN, DO YOU RECOGNIZE WHAT YOU SEE BEFORE



        15  YOU?



        16  A.   THE FIRST SCREEN?



        17  Q.   YES, SIR.



        18  A.   IT'S A SCREEN OF A MACINTOSH.



        19  Q.   AND IF YOU WOULD BE KIND ENOUGH TO FLIP THROUGH THE



        20  VARIOUS SCREEN SHOTS THAT MAKE UP DEFENDANT'S



        21  EXHIBIT 1783.



        22           WOULD YOU SAY THAT THEY ARE ALL SCREEN SHOTS, OR



        23  THE SEQUENCE OF STEPS, ON THE MACINTOSH COMPUTER?



        24  A.   YES.



        25           MR. EDELMAN:  I RENEW MY OFFER, YOUR HONOR.�
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         1           MR. MALONE:  YOUR HONOR, AGAIN, I WOULD JUST ASK



         2  FOR A BIT MORE FOUNDATION AS TO HOW WHAT STEPS LED TO THE



         3  VARIOUS SCREEN SHOTS THAT ARE HERE AND THE PROCESS BY



         4  WHICH IT WAS CREATED.  THAT IS NOT AT ALL APPARENT.



         5           THE COURT:  MAYBE IT ISN'T.  MAYBE DR. TEVANIAN



         6  CAN RECOGNIZE HOW WE GET FROM SCREEN TO SCREEN.  IF HE



         7  DOES, THAT'S SUFFICIENT.



         8           CAN WE ASK YOU?



         9           THE WITNESS:  SURE, I'M HAPPY TO ANSWER.  DEPENDS



        10  ON WHAT THE QUESTION IS.



        11           MR. EDELMAN:  YOUR HONOR--



        12           THE COURT:  THE QUESTION IS HOW DO WE GET FROM



        13  SCREEN TO SCREEN.



        14           THE WITNESS:  HOW DO WE GET FROM SCREEN TO



        15  SCREEN?



        16           THE COURT:  DO YOU KNOW HOW TO GET FROM SCREEN TO



        17  SCREEN?



        18           THE WITNESS:  IT LOOKS LIKE POINTING AND



        19  CLICKING; RIGHT?



        20           THE COURT:  AND YOU WOULD KNOW WHAT TO POINT AND



        21  CLICK TO?



        22           THE WITNESS:  WELL, WHAT'S GOING ON HERE IS, YOU



        23  DO NEED--THERE IS AN ASSUMPTION THAT YOU KNOW WHAT TO



        24  POINT TO.  SO, FOR EXAMPLE, IN THE FIRST SCREEN YOU



        25  POINTED TO THE APPLE LOGO ON THE TOP LEFT.�
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         1           THE COURT:  SURE.



         2           THE WITNESS:  AND WHEN YOU CLICK ON THAT, THE



         3  MENU POPS DOWN.  THEN YOU WOULD NEED TO KNOW THAT YOU WANT



         4  TO POINT TO A CONTROL PANEL.



         5           THE COURT:  WOULD YOU KNOW THAT IF YOU WERE IN



         6  THE PROCESS OF CHANGING DEFAULT BROWSERS?



         7           THE WITNESS:  ACTUALLY THE FIRST THING I WOULD GO



         8  TO IS "INTERNET ACCESS," BUT THAT WOULDN'T WORK, BUT THAT



         9  WOULDN'T WORK, SO THEN I WOULD GO TO OTHER PLACES.  THEN I



        10  WOULD PROBABLY GO TO "CONTROL PANELS."



        11           THE COURT:  OKAY.



        12           THE WITNESS:  SO, THEN YOU CLICK ON "CONTROL



        13  PANELS," AND THEN YOU WOULD GET THIS OTHER MENU WHICH HAS



        14  A LONG LIST OF THINGS YOU COULD DO, AND YOU START READING



        15  THEM.



        16           AGAIN, MY ASSUMPTION HERE IS THAT THIS IS THE



        17  PROCESS FOR CHANGING THE DEFAULT BROWSER.  WHAT YOU WOULD



        18  THEN DO IS FIND SOMETHING ON THE LIST THAT LOOKS LIKE IT



        19  MIGHT WORK.  WE ALWAYS FOUND THAT THE CONTROL PANELS, THE



        20  CONTROL PANEL MENU IN PARTICULAR, IS VERY CONFUSING FOR



        21  USERS.  YOU JUST LOOK AT THIS, AND YOU CAN SEE MANY, MANY



        22  THINGS HERE, MANY OF WHICH ARE CONFUSING.  AND WHAT THIS



        23  IS SHOWING IS THAT IF YOU ACTUALLY POINT TO THE ONE



        24  LABELED "INTERNET," THE NEXT SCREEN, THEN YOU CLICK ON



        25  THAT, AND THEN THE NEXT SCREEN SHOWS A CONTROL PANEL THAT�
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         1  POPS UP.



         2           SO, I'M ON PICTURE FOUR NOW.  SO, PICTURE FOUR IS



         3  WHAT WE CALL THE "INTERNET CONTROL PANEL," AND THE



         4  INTERNET CONTROL PANEL LET'S YOU SET VARIOUS THINGS, AND



         5  YOU COULD SEE THEM HERE ON THE SCREEN.  AND WHAT YOU NOW



         6  NEED TO KNOW IS THAT TO SET THE DEFAULT BROWSER, THAT YOU



         7  HAVE TO CLICK ON THE TAB LABELED "WEB," WHICH IS THE THIRD



         8  ONE FROM THE LEFT, SAYS "PERSONAL, E-MAIL, WEB."



         9           THE COURT:  OKAY.



        10           THE WITNESS:  SO, THEN YOU WOULD POINT TO THAT,



        11  AND THEN YOU WOULD CLICK ON IT, AND THEN YOU WOULD SEE A



        12  BUNCH OF THINGS THAT YOU COULD SET THAT ARE RELATED TO



        13  YOUR WEB BROWSER.  AND DOWN AT THE VERY BOTTOM IT SAYS,



        14  "DEFAULT WEB BROWSER:  MICROSOFT INTERNET EXPLORER," AND



        15  THEN THAT'S WHAT WE CALL THE POP-UP ON THE MAC OS.  AND



        16  WHAT WILL HAPPEN IS, IF YOU SELECT THAT POP-UP, WHICH IS



        17  SHOWN ON THE NEXT SCREEN, WHICH IS PICTURE SIX--



        18           THE COURT:  YOU CLICK ON "MICROSOFT INTERNET



        19  EXPLORER"?



        20           THE WITNESS:  YES, YOU CLICK ON WHERE IT SAYS



        21  "MICROSOFT INTERNET EXPLORER."  I KNOW IT'S NOT INTUITIVE,



        22  BUT THAT'S THE WAY IT WORKS.



        23           THE COURT:  OKAY.



        24           THE WITNESS:  AND THEN WHAT HAPPENS IS IT POPS UP



        25  A LIST OF ALL THE BROWSERS THAT ARE INSTALLED ON THE�
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         1  SYSTEM THAT THE CONTROL PANEL KNOWS ABOUT, AND IF YOU DRAG



         2  DOWN OR DRAG UP, THAT'S WHERE YOUR SELECTION IS.



         3           THE COURT:  ALL RIGHT.  YOU DRAG DOWN TO



         4  "NETSCAPE NAVIGATOR" AND CLICK, AND THEN YOU GOT NETSCAPE



         5  NAVIGATOR AS YOUR DEFAULT WEB BROWSER; IS THAT RIGHT?



         6           THE WITNESS:  YES, BUT I SHOULD ADD THAT THIS IS



         7  FLAWED IN TWO WAYS.



         8           THE COURT:  OKAY.



         9           THE WITNESS:  FIRST OF ALL, THIS IS A



        10  DEMONSTRATION OF OUR 8.5 VERSION OF OUR OPERATING SYSTEM,



        11  AND THIS IS THE WAY IT WORKS IN 8.5, AND IT IS A VAST



        12  IMPROVEMENT OVER IT WORKED--THE WAY IT WORKED IN PREVIOUS



        13  RELEASES.



        14           WHEN I TRIED IT ON 8.1, WHICH IS OUR PREVIOUS



        15  VERSION, I ALMOST GAVE UP AND THOUGHT IT WAS IMPOSSIBLE,



        16  BUT I KEPT TRYING, AND I FINALLY FOUND IT.



        17           THE FLAW IN 8.5 IS WHEN WE SHIP 8.5, BECAUSE OF



        18  MICROSOFT'S INSISTENCE, WE DO NOT INSTALL NETSCAPE BY



        19  DEFAULT, SO THE USER WILL NEVER SEE THE NETSCAPE POP UP AT



        20  ALL.  THEY HAVE TO TAKE AN EXTRA ACTION TO INSTALL



        21  NAVIGATOR.



        22           NOW, IF THEY HAD ALREADY KNOWN TO DO THAT, THEN



        23  IT WOULD WORK.



        24           THE COURT:  YOU MEAN MICROSOFT DOES?



        25           THE WITNESS:  NO, WHEN THE USER INSTALLS THE�
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         1  OPERATING SYSTEM UPGRADE, THEY HAVE TO EXPLICITLY SELECT--



         2           THE COURT:  WHO IS "THEY"?



         3           THE WITNESS:  THE USER, THE CONSUMER.



         4           THEY HAVE TO EXPLICITLY SELECT IF THEY WANT TO



         5  INSTALL NAVIGATOR.  IN FACT, IT'S NOT EVEN LISTED AS



         6  NAVIGATOR.  IT'S HIDDEN UNDER SOME OTHER TYPE OF FOLDER.



         7  MICROSOFT SPECIFICALLY REQUESTED THAT WE MOVE IT OUT OF



         8  THE DEFAULT INSTALLATION.



         9           THE COURT:  ALL RIGHT.  WITH THAT EXEGESIS, I'M



        10  GOING TO ADMIT DEFENSE EXHIBIT 1783.



        11                         (DEFENDANT'S EXHIBIT NO. 1783 WAS



        12                          ADMITTED INTO EVIDENCE.)



        13           MR. EDELMAN:  THANK YOU, YOUR HONOR.



        14  BY MR. EDELMAN:



        15  Q.   BEFORE WE MOVE ON, DR. TEVANIAN, I GUESS I SHOULD ASK



        16  YOU TWO QUESTIONS.  FIRST OF ALL, IF THE CONTROL PANELS



        17  ARE SO CONFUSING, WHY DON'T YOU CHANGE THEM?



        18  A.   WE WOULD ACTUALLY LIKE TO.  THIS IS JUST ONE OF THOSE



        19  THINGS WE HAVEN'T BEEN ABLE TO CHANGE THAT.



        20  Q.   MICROSOFT ISN'T STOPPING YOU, IS IT?



        21  A.   NO, THEY'RE NOT STOPPING US FROM CHANGING THE CONTROL



        22  PANELS.



        23  Q.   IF YOU DIRECT YOUR ATTENTION TO DEFENDANT'S



        24  EXHIBIT 1764, THE OS 8.5 PRODUCT BROCHURE--DO YOU STILL



        25  HAVE THAT, SIR?�
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         1  A.   THIS ONE?



         2  Q.   NO.  THAT'S THE IMAC, THE OTHER ONE.



         3  A.   I'M ACCUMULATING A LOT OF DOCUMENTS UP HERE.



         4           THIS ONE?



         5  Q.   YES.



         6           DID I UNDERSTAND YOU TO TESTIFY, DR. TEVANIAN,



         7  THAT MAC OS 8.5 DOES NOT INCLUDE NETSCAPE NAVIGATOR?



         8  A.   NO.  WHAT I SAID--I'M NOT SURE WHAT I SAID.  WHAT I



         9  MEANT TO SAY IS THE OPERATING SYSTEM INCLUDES NETSCAPE



        10  NAVIGATOR ON THE CD-ROM.  IF YOU USE THE DEFAULT



        11  INSTALLATION PROCESS, WHICH IS WHAT ALMOST EVERY USER



        12  DOES, IT IS NOT INSTALLED ON YOUR HARD DRIVE.  YOU NEED TO



        13  GO BACK TO YOUR CD-ROM AT A LATER DATE TO SPECIFICALLY



        14  INSTALL IT.



        15  Q.   NOW, THE PROCESS THAT THESE SCREEN SHOTS, DEFENDANT'S



        16  EXHIBIT 1783, SHOW IS NOT THE ONLY WAY TO CHANGE YOUR



        17  DEFAULT BROWSER, IS IT, DR. TEVANIAN, ON THE MACINTOSH?



        18  A.   THERE IS (SIC) PROBABLY OTHERS.



        19  Q.   DO YOU KNOW OF ANY OTHERS?



        20  A.   I THINK THERE IS ANOTHER VERY LOW LEVEL PANEL THAT



        21  MIGHT LET YOU DO IT, BUT THIS PROCESS WOULD CERTAINLY BE



        22  THE EASIEST.



        23  Q.   AND BY THE WAY, IF YOU WANTED TO CHANGE THE DEFAULT



        24  BROWSER, WOULDN'T YOU AGREE WITH ME THAT THE SETTINGS TO



        25  LOOK AT ARE THE INTERNET SETTINGS?�
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         1  A.   YES.  THAT'S WHY WHEN I SAID ON THE FIRST SCREEN, I



         2  WOULD HAVE SELECTED "INTERNET ACCESS" INSTEAD OF "CONTROL



         3  PANELS."



         4  Q.   AND WOULDN'T YOU THINK THAT ONCE YOU GOT INTO THE



         5  TABS, IF YOU HAD A CHOICE OF TABS, THAT THE WEB TAB WOULD



         6  BE THE RIGHT TAB TO GO TO?



         7  A.   YES.



         8           MR. EDELMAN:  YOUR HONOR, AT THIS TIME I WOULD



         9  OFFER DEFENDANT'S EXHIBIT 1784.  AND I WILL REPRESENT THAT



        10  THIS IS A SERIES OF ANOTHER SEQUENCE OF SCREEN SHOTS.



        11           THE WITNESS:  OKAY.



        12           MR. MALONE:  AGAIN, YOUR HONOR, SUBJECT TO SOME



        13  FOUNDATION ABOUT HOW THIS WAS PREPARED AND DR. TEVANIAN'S



        14  FAMILIARITY WITH THE VARIOUS STEPS INVOLVED HERE, I WOULD



        15  OBJECT FOR THE MOMENT BUT AWAIT FURTHER FOUNDATION.



        16           THE COURT:  ALL RIGHT.  CAN WE DO THE SAME DRILL?



        17           MR. EDELMAN:  I'M PERFECTLY HAPPY TO TAKE THE



        18  WITNESS THROUGH IT, YOUR HONOR.



        19           THE COURT:  GO AHEAD.



        20  BY MR. EDELMAN:



        21  Q.   DR. TEVANIAN, DO YOU RECOGNIZE WHAT APPEARS BEFORE



        22  YOU AS PICTURE SEVEN?  IT'S THE FIRST ONE.



        23  A.   YES.  IT'S ANOTHER SCREEN SHOT FROM A MACINTOSH.



        24  Q.   AND IF YOU FLIP THROUGH PICTURES EIGHT THROUGH



        25  TWELVE, DO YOU RECOGNIZE THOSE, TOO?�
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         1  A.   MORE SCREEN SHOTS, YES.



         2  Q.   AND WHAT DO YOU RECOGNIZE THESE SCREEN SHOTS TO BE?



         3  A.   THESE APPEAR TO BE THE ONLINE HELP FOR HOW YOU WOULD



         4  FIGURE OUT HOW TO CHANGE YOUR DEFAULT BROWSER.



         5           MR. EDELMAN:  WITH THAT, YOUR HONOR, I WOULD



         6  RENEW THE OFFER.



         7           THE COURT:  ANY OBJECTION, MR. MALONE?



         8           MR. MALONE:  YOUR HONOR, AGAIN, I WOULD JUST



         9  WONDER ABOUT THE FOUNDATION FOR SOME OF THE SPECIFIC



        10  STEPS.  I WOULDN'T HAVE ANY OBJECTION TO MR. EDELMAN



        11  ASKING THE WITNESS ABOUT THE VARIOUS STEPS.



        12           THE COURT:  WHY DON'T YOU DO THAT, MR. EDELMAN.



        13           MR. EDELMAN:  CERTAINLY.



        14  BY MR. EDELMAN:



        15  Q.   DR. TEVANIAN, LET ME DIRECT YOUR ATTENTION TO THE



        16  SCREEN SHOT LABELED PICTURE SEVEN.  DO YOU SEE THAT?



        17  A.   YES.



        18  Q.   DO YOU KNOW WHAT THAT IS?



        19  A.   THAT'S A SCREEN SHOT THAT SHOWS THE HELP MENU.



        20  Q.   AND COULD YOU DESCRIBE THE PROCEDURE BY WHICH THAT



        21  MENU POPS UP.



        22  A.   YOU WOULD MOVE THE MOUSE OVER TO THE TEXT LABELED



        23  "HELP" AND PUSH IT DOWN.



        24  Q.   AND THEN THE MENU BAR APPEARS?  THE MENU WOULD APPEAR



        25  THERE?�
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         1  A.   YES.



         2  Q.   AND THEN, IF YOU TURN TO SCREEN SHOT LABELED PICTURE



         3  EIGHT, DO YOU SEE THAT?



         4  A.   YES.



         5  Q.   CAN YOU DESCRIBE WHAT YOU SEE THERE, SIR.



         6  A.   THAT'S A SELECTION OF THE HELP CENTER MENU ITEM.



         7  Q.   AND UNDER WHAT CIRCUMSTANCES WOULD SOMEONE SELECT THE



         8  HELP CENTER?



         9  A.   THEY WOULD WANT TO TRY TO FIND HELP.



        10  Q.   SO, IF THEY HAD A QUESTION LIKE "HOW DO I CHANGE MY



        11  DEFAULT BROWSER," IS THAT WHAT YOU MEAN?



        12  A.   THEY MIGHT CLICK THAT ONE.



        13  Q.   THEN, IF YOU DIRECT YOUR ATTENTION TO PICTURE NINE,



        14  CAN YOU DESCRIBE WHAT YOU SEE THERE.



        15  A.   THAT'S THE HELP CENTER RUNNING.



        16  Q.   AND THEN TO PICTURE TEN.



        17  A.   SO, WHAT'S HAPPENED HERE, IT APPEARS, IF YOU TYPED IN



        18  THE WORDS "CHANGE DEFAULT BROWSER," YOU GET "SEARCH



        19  RESULTS."



        20  Q.   DO YOU THINK IF A USER WANTED TO CHANGE THE DEFAULT



        21  BROWSER, THAT MIGHT BE A LOGICAL THING TO TYPE INTO THAT



        22  BOX?



        23  A.   PERHAPS.



        24  Q.   PERHAPS.



        25           WOULD YOU TURN, THEN, TO PICTURE 11.  DESCRIBE�

                                                           74



         1  WHAT YOU SEE THERE, PLEASE, DR. TEVANIAN.



         2  A.   THAT'S THE HELP TEXT FOR ADJUSTING YOUR INTERNET



         3  SETTINGS AND INFORMATION.



         4  Q.   IF YOU DIRECT YOUR ATTENTION TO THE BLUE LINE OF TEXT



         5  AT THE BOTTOM OF THE BOX OR WINDOW--DO YOU SEE THAT?



         6  A.   YES.



         7  Q.   --WHAT DO YOU SEE THERE, DR. TEVANIAN?



         8  A.   IT SAYS "OPEN THE INTERNET CONTROL PANEL FOR ME."



         9  Q.   WHAT DO YOU SEE PLACED OVER THAT LINE OF TEXT?



        10  A.   YOU MEAN UNDER?  THERE IS A LINE UNDER IT.



        11  Q.   DO YOU SEE A POINTER?



        12  A.   YES, THERE IS A POINTER ON IT.



        13  Q.   WHAT DOES THAT POINTER REPRESENT?



        14  A.   I BELIEVE THAT'S THE MOUSE, THE MOUSE POINTER.



        15  Q.   SO, IF YOU CLICKED ON IT, SOMETHING WOULD HAPPEN;



        16  CORRECT?



        17  A.   YES.



        18  Q.   WOULD YOU DIRECT YOUR ATTENTION, THEN, TO PICTURE 12



        19  AND DESCRIBE WHAT YOU SEE THERE.



        20  A.   THAT APPEARS TO BE THE CONTINUATION OF THIS PAGE OF



        21  HELP.



        22  Q.   OKAY.  AND WOULD YOU AGREE WITH ME, DR. TEVANIAN,



        23  THAT THIS IS THE HELP CENTER WAY OF GETTING YOU TO CHANGE



        24  THE DEFAULT BROWSER?



        25  A.   YES.�

                                                           75



         1  Q.   AND THIS, THEN, TAKES YOU BACK TO THE PROCEDURE WE



         2  SAW BEFORE, SAY, STARTING WITH PICTURE FOUR OR SO, IN



         3  DEFENDANT'S EXHIBIT 1783?



         4  A.   YES.



         5           MR. EDELMAN:  I WOULD OFFER THIS AT THIS TIME,



         6  YOUR HONOR.



         7           THE COURT:  I CAN'T TELL HOW YOU GET TO THE OTHER



         8  BROWSER.  LOOK AT PICTURE 12.



         9           THE WITNESS:  YOUR HONOR, MAYBE I COULD SAVE A



        10  LITTLE BIT OF TIME.



        11           THE COURT:  ALL RIGHT.



        12           THE WITNESS:  I THINK THIS ONE IS ALSO FLAWED IN



        13  THAT WHAT'S GOING ON HERE IS THEY ARE ATTEMPTING TO SHOW



        14  HOW YOU COULD USE THE HELP THAT'S IN THE SYSTEM TO ASK A



        15  QUESTION AND GET INSTRUCTION.  ASSUMING YOU DID THIS,



        16  BASED ON WHAT I SAID PREVIOUSLY WHERE NETSCAPE ISN'T EVEN



        17  INSTALLED BY DEFAULT, YOU STILL COULDN'T SWITCH TO IT, SO



        18  IT'S STILL IRRELEVANT.  IT WOULD BE IRRELEVANT IF SOMEONE



        19  HAD PROACTIVELY GONE AND INSTALLED NETSCAPE, BUT UNLESS



        20  THEY HAVE DONE THAT, IT WOULDN'T BE RELEVANT.



        21           THE COURT:  ONCE AGAIN, WITH THAT EXPLANATION,



        22  I'M GOING TO ADMIT 1784.  IT CERTAINLY DOESN'T TELL ME HOW



        23  TO DO IT, AND IT MAY TELL DR. TEVANIAN.



        24                         (DEFENDANT'S EXHIBIT NO. 1784 WAS



        25                          ADMITTED INTO EVIDENCE.)�

                                                           76



         1  BY MR. EDELMAN:



         2  Q.   DR. TEVANIAN, WHEN ONE ACQUIRES MAC OS 8.5, NETSCAPE



         3  NAVIGATOR COMES WITH IT; RIGHT?



         4  A.   YES, IT'S ON THE CD.



         5  Q.   SO, IF YOU WANTED TO INSTALL NETSCAPE, YOU WOULDN'T



         6  HAVE TO LOOK VERY FAR, WOULD YOU?



         7  A.   IT'S ACTUALLY PRETTY COMPLICATED.  YOU HAVE TO KNOW



         8  WHAT PACKAGE IT'S IN AND SEARCH FOR IT.  IT'S HIDDEN



         9  UNDERNEATH THE PACKAGE.



        10  Q.   WHEN YOU SAY "PACKAGE," WHAT DO YOU MEAN, SIR?



        11  A.   WE INSTALL--WHEN YOU GET THE OPERATING SYSTEM ON THE



        12  CD, IT COMES WITH LOTS OF DIFFERENT COMPONENTS, AND IF YOU



        13  GO INTO WHAT WE CALL A CUSTOM INSTALLATION, WHICH, AGAIN,



        14  MOST PEOPLE DON'T DO BECAUSE IT'S AN ADVANCED FEATURE, YOU



        15  GET A LIST OF ALL THE THINGS THAT ARE INSTALLED BY DEFAULT



        16  AS WELL AS A LIST OF OTHER THINGS THAT YOU CAN OPTIONALLY



        17  INSTALL.  SO, YOU WOULD FIRST HAVE TO KNOW TO GO THERE,



        18  AND THEN YOU WOULD HAVE TO KNOW WHICH PACKAGE THE BROWSER



        19  IS IN.



        20  Q.   NOW, IF YOU LAUNCHED NETSCAPE NAVIGATOR, ISN'T IT



        21  TRUE THAT YOU GET A LITTLE DIALOGUE BOX ASKING YOU IF YOU



        22  WANT TO MAKE NETSCAPE NAVIGATOR THE DEFAULT BROWSER?



        23  A.   I'M NOT SURE.  I THINK THAT MIGHT BE A CONFIGURABLE



        24  OPTION, BUT I HAVEN'T TRIED IT IN A LONG TIME.



        25  Q.   I SEE.�
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         1           LET ME ASK YOU TO TURN YOUR ATTENTION, PLEASE, IN



         2  TESTIMONY TO PARAGRAPHS 15 TO 20 OF YOUR DIRECT TESTIMONY.



         3  I'M NOT ASKING YOU TO READ IT AT THIS TIME.  JUST IF YOU



         4  COULD FIND THAT PLACE.



         5  A.   OKAY.



         6  Q.   NOW, BEGINNING WITH PARAGRAPH 15, DR. TEVANIAN, WOULD



         7  IT BE FAIR TO SAY THAT WHAT YOU'RE TESTIFYING ABOUT THERE



         8  IS THE IMPACT, WHAT YOU CONSIDER TO BE THE IMPACT ON THE



         9  OPERATING SYSTEM MARKET OF MICROSOFT'S SUPPOSED MONOPOLY



        10  POWER?



        11  A.   I'M NOT TALKING ABOUT THE IMPACT OF IT THERE, I DON'T



        12  THINK.



        13  Q.   WELL, ISN'T IT YOUR TESTIMONY THAT MICROSOFT'S



        14  ALLEGED OPERATING SYSTEM MONOPOLY PREVENTS NEW OPERATING



        15  SYSTEMS FROM BECOMING COMMERCIALLY SUCCESSFUL?



        16  A.   YES.



        17  Q.   AND ISN'T THAT WHAT YOU'RE TALKING ABOUT IN PARAGRAPH



        18  16 OF YOUR DIRECT TESTIMONY WHEN YOU REFERRED TO



        19  "SIGNIFICANT BARRIERS"?



        20  A.   LET ME JUST READ IT FOR A SECOND.



        21  Q.   SURE.



        22           (WITNESS REVIEWS DOCUMENT.)



        23  A.   OKAY.  SO, WHAT WAS YOUR QUESTION?



        24  Q.   THE REFERENCE TO "SIGNIFICANT BARRIERS" IN PARAGRAPH



        25  16--�
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         1  A.   I WAS ON 15, I'M SORRY.  YOU'RE ON 16 NOW?



         2  Q.   YES, SIR.



         3           (WITNESS REVIEWS DOCUMENT.)



         4  A.   OKAY.



         5  Q.   AND MY QUESTION TO YOU, DR. TEVANIAN, WAS:  IN



         6  REFERRING TO "SIGNIFICANT BARRIERS," AREN'T YOU REFERRING



         7  TO WHAT YOU BELIEVE TO BE THE RESULT OF WHAT YOU CONSIDER



         8  MICROSOFT'S MONOPOLY IN THE OPERATING SYSTEM MARKET?



         9  A.   THAT IS THE RESULT, YES.



        10  Q.   AND IN YOUR VIEW, IS IT TRUE THAT IN YOUR VIEW THOSE



        11  BARRIERS PREVENTED APPLE'S PROPOSED NEW OPERATING SYSTEM



        12  RHAPSODY FROM BECOMING A COMMERCIALLY SUCCESSFUL OPERATING



        13  SYSTEM?



        14  A.   YES.  I THINK ONE OF THE LARGEST REASONS THAT WE WERE



        15  NOT COMMERCIALLY SUCCESSFUL WITH THE RHAPSODY OPERATING



        16  SYSTEM WAS WITH MICROSOFT HAVING A MONOPOLY IN THE MARKET



        17  WITH WINDOWS, NO ONE, DEVELOPERS IN PARTICULAR, WERE ABLE



        18  TO JUSTIFY OR ABLE TO BELIEVE THAT WE WOULD EVER GET



        19  SIGNIFICANT ENOUGH VOLUME SUCH THAT THEY COULD HAVE AN



        20  ECONOMIC ADVANTAGE TO SUPPORTING THE OPERATING SYSTEM.



        21  IT'S JUST WHAT THEY TOLD US.



        22  Q.   DR. TEVANIAN, ISN'T IT TRUE THAT EVEN USING YOUR



        23  DEFINITION OF "MONOPOLY POWER," YOU DON'T KNOW WHETHER



        24  THOSE BARRIERS ARISE BECAUSE OF SOME MONOPOLY POWER?



        25  A.   WHICH BARRIERS ARE YOU REFERRING TO NOW?�
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         1  Q.   THE SIGNIFICANT BARRIERS YOU DESCRIBE IN PARAGRAPH 16



         2  OF YOUR DIRECT TESTIMONY.



         3  A.   RIGHT.  I BELIEVE THE EXISTENCE OF THE MONOPOLY



         4  CREATES THE SIGNIFICANT BARRIERS.  THE BARRIERS ARE THERE,



         5  SO I'M NOT SURE WHAT YOU'RE ASKING.



         6           MR. EDELMAN:  IF I MAY, YOUR HONOR.



         7           (DOCUMENT HANDED TO THE WITNESS.)



         8  BY MR. EDELMAN:



         9  Q.   I DIRECT THE WITNESS'S ATTENTION TO PAGE 75 OF THE



        10  TRANSCRIPT OF HIS OCTOBER 19TH, 1998, DEPOSITION.



        11  BEGINNING AT LINE 23, DR. TEVANIAN, WERE YOU NOT ASKED THE



        12  FOLLOWING QUESTIONS, AND DID YOU NOT GIVE THE FOLLOWING



        13  ANSWERS, (READING):



        14                QUESTION:  DO YOU BELIEVE THAT THE SYMBIOSIS



        15           THAT YOU DESCRIBED CREATES A SIGNIFICANT BARRIER



        16           TO THE INTRODUCTION IN GROWTH OF COMPETING



        17           OPERATING SYSTEMS?



        18                ANSWER:  YES, I DO.



        19                QUESTION:  IN ALL CIRCUMSTANCES?



        20                ANSWER:  COULD YOU DEFINE "ALL" IN THAT



        21           CASE.



        22                QUESTION:  IS IT DEPENDENT ON ANY OTHER



        23           CRITERIA, THE SYMBIOSIS, OR DOES IT REQUIRE



        24           MONOPOLY POWER?



        25                ANSWER:  DOES WHAT REQUIRE MONOPOLY POWER?�
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         1                QUESTION:  DOES THE CREATION OF SIGNIFICANT



         2           BARRIERS DEPEND ON THE EXISTENCE OF MONOPOLY



         3           POWER?



         4           AND THEN THERE IS AN OBJECTION.



         5                ANSWER:  I'M NOT SURE WHAT YOU'RE ASKING.



         6                QUESTION:  WELL, YOU SAID THAT YOU BELIEVED



         7           THAT THE SYMBIOSIS DOES GIVE RISE TO BARRIERS;



         8           CORRECT?



         9                ANSWER:  YES.



        10                QUESTION:  AND I'M ASKING YOU:  DO THOSE



        11           BARRIERS ARISE ONLY IF THERE IS MONOPOLY POWER IN



        12           THE MARKET, OR WHAT YOU CALLED THE MARKET, FOR



        13           OPERATING SYSTEMS?



        14           ANOTHER OBJECTION.



        15                ANSWER:  I THINK WHEN THERE IS MONOPOLY



        16           POWER, THE ISSUE OF THAT SYMBIOSIS IS EXTREMELY



        17           IMPORTANT.



        18                QUESTION:  DOES THE EXISTENCE OF THE



        19           SIGNIFICANT BARRIERS THAT YOU HAVE IDENTIFIED



        20           DEPEND ON THE EXISTENCE OF MONOPOLY POWER?



        21           ANOTHER OBJECTION.



        22                ANSWER:  IT'S HARD FOR ME TO PROJECT OUT.



        23           WE HAVE A SITUATION TODAY OF MONOPOLY POWER, AND



        24           YOU ARE DESCRIBING A SITUATION WITHOUT IT.  SO,



        25           TO ME, IT'S A HYPOTHETICAL.  I'M NOT QUITE SURE�
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         1           WHAT WOULD HAPPEN IF THERE WEREN'T MONOPOLY



         2           POWER.



         3                QUESTION:  HAVE YOU EVER CONSIDERED THE



         4           ISSUE?



         5                ANSWER:  NO, I HAVEN'T.



         6           NOW, ISN'T IT FAIR TO SAY, DR. TEVANIAN, THAT AS



         7  YOU TESTIFIED ON OCTOBER 19TH, YOU DON'T KNOW IF THE



         8  SIGNIFICANT BARRIERS THAT YOU DESCRIBE ARISE BECAUSE OF



         9  SOME MONOPOLY POWER?



        10  A.   YOU HAVE TO BE VERY CLEAR ON WHICH BARRIERS TO WHAT.



        11  Q.   I'M REFERRING TO THE BARRIERS IN PARAGRAPH 16 OF YOUR



        12  DIRECT TESTIMONY.



        13  A.   PARAGRAPH 16?



        14           RIGHT, SO WHAT I'M TALKING ABOUT HERE IS ONE SET



        15  OF BARRIERS WHICH IS THIS NEGOTIATION OF THE APPLICATION,



        16  SO I'M NOT SURE WHAT YOU'RE ASKING.



        17  Q.   I'M ASKING YOU, DR. TEVANIAN, ISN'T IT TRUE THAT YOU



        18  DON'T KNOW WHETHER THOSE BARRIERS ARISE BECAUSE OF SOME



        19  MONOPOLY POWER?



        20  A.   SO, YOU'RE ASKING ME WOULD THEY BE RELEVANT IF THERE



        21  WAS NO MONOPOLY POWER?



        22  Q.   DR. TEVANIAN, DIDN'T YOU TESTIFY AT YOUR DEPOSITION



        23  ON OCTOBER 19TH THAT YOU DON'T KNOW WHETHER THOSE BARRIERS



        24  ARISE BECAUSE OF SOME MONOPOLY POWER?



        25  A.   NO.  WHAT I SAID WAS IF YOU'RE PROJECTING OUT OR IF�
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         1  ASKED TO PROJECT OUT TO A SITUATION WHERE THERE WAS NO



         2  MONOPOLY POWER, YOU HAVE TO THINK ABOUT THAT, BUT WE HAVE



         3  A SITUATION TODAY WHERE WE HAVE MONOPOLY POWER, THESE



         4  BARRIERS EXIST.  THAT'S THE ONLY ISSUE THAT I HAVE BEEN



         5  CONCERNED WITH.



         6  Q.   AND YOU HAVE NEVER EVEN CONSIDERED WHETHER THE



         7  BARRIERS WOULD EXIST IF THERE WEREN'T MONOPOLY POWER;



         8  CORRECT?



         9  A.   WELL, I THINK IT'S FAIR TO SAY THAT I HAVE NEVER



        10  THOUGHT ABOUT IT ENOUGH TO DRAW A REAL CONCLUSION, ONE WAY



        11  OR THE OTHER.



        12  Q.   THANK YOU.



        13           AND, IN FACT, ISN'T IT FAIR TO SAY, DR. TEVANIAN,



        14  THAT YOU DON'T KNOW WHETHER THOSE BARRIERS WOULD EXIST IN



        15  THE PRESENCE OF A HIGH MARKET SHARE OR WITHOUT A HIGH



        16  MARKET SHARE; RIGHT?



        17  A.   WELL, AGAIN, I DON'T KNOW--LET ME THINK ABOUT THAT



        18  FOR JUST A SECOND.  WE ARE TALKING ABOUT HIGH MARKET SHARE



        19  NOW VERSUS MONOPOLY POWER?



        20  Q.   YES.



        21  A.   I THINK THE ISSUE WOULD RESOLVE DOWN TO--THERE IS A



        22  FUNDAMENTAL ISSUE HERE, WHICH IS DEVELOPERS NEED TO KNOW



        23  THEY HAVE ECONOMIC REASONS TO DEVELOP THEIR APPLICATIONS.



        24  AND IF THERE IS A MARKET THAT EXISTS IN SUCH A WAY THAT



        25  THEY FEEL THAT THEY COULD DO THAT, THEN THEY WILL SUPPORT�
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         1  MULTIPLE OPERATING SYSTEMS.



         2           SOME OF THEM DO THAT TODAY.  THEY SUPPORT WINDOWS



         3  IN THE MACINTOSH OS, EVEN THOUGH THE MACINTOSH OS HAS LOW



         4  MARKET SHARE, BUT THEY PRIMARILY DO THAT BECAUSE THEY MADE



         5  THE INVESTMENT A LONG TIME AGO.  TO GO OUT INTO NEW AREAS,



         6  THEY NEED TO SEE THE ECONOMIC BENEFITS, AND WE'RE IN A



         7  SITUATION NOW WHERE THEY DON'T EXIST.  AND TO PROJECT OUT,



         8  I WOULD JUST BE SPECULATING.



         9           THE COURT:  I THINK I UNDERSTAND WHAT HE'S



        10  SAYING.



        11           MR. EDELMAN:  OKAY, THANK YOU, YOUR HONOR.



        12  BY MR. EDELMAN:



        13  Q.   LET ME ASK YOU TO DIRECT YOUR ATTENTION TO PARAGRAPHS



        14  17 TO 20 OF YOUR DIRECT TESTIMONY.



        15           NOW, ISN'T IT FAIR TO SAY, DR. TEVANIAN, THAT



        16  YOUR THEORY THERE IS THAT SOFTWARE DEVELOPERS DID NOT



        17  WRITE APPLICATIONS FOR RHAPSODY BECAUSE THEY WERE CONTENT



        18  TO WRITE APPLICATIONS ONLY FOR WINDOWS?



        19  A.   BECAUSE THEY WERE CONTENT TO WRITE ONLY FOR WINDOWS?



        20  I THINK WHAT I SAID IS BECAUSE THEY DIDN'T SEE THAT APPLE



        21  WOULD EVER GET SUFFICIENT VOLUME ON RHAPSODY SO THAT THEY



        22  THOUGHT THEY WOULD HAVE AN ECONOMIC RETURN ON THEIR



        23  INVESTMENT.



        24  Q.   AND YOU BELIEVE, DO YOU NOT, THAT THAT'S BECAUSE THEY



        25  THOUGHT THAT WINDOWS HAD SUCH A HIGH INSTALLED BASE?�
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         1  A.   YES.



         2  Q.   NOW, IT'S TRUE, ISN'T IT, THAT APPLE HAD INTENDED



         3  RHAPSODY TO CONSIST OF SEVERAL THINGS, INCLUDING A BLUE



         4  BOX?



         5  A.   YES, IT INCLUDED A BLUE BOX.



         6  Q.   A YELLOW BOX?



         7  A.   YES.



         8  Q.   AND ISN'T IT TRUE THAT THE YELLOW BOX WAS DESIGNED TO



         9  RUN THE APPLICATIONS THAT WOULD BE WRITTEN SPECIFICALLY



        10  FOR FULL RHAPSODY FUNCTIONALITY?



        11  A.   YES.



        12  Q.   AND ISN'T IT TRUE THAT APPLE INTENDED TO DESIGN



        13  RHAPSODY SO THAT A DEVELOPER COULD WRITE APPLICATIONS TO



        14  THE YELLOW BOX TECHNOLOGY--THE API'S, IF YOU WILL--AND



        15  THOSE APPLICATIONS WOULD RUN ON TOP OF WINDOWS NT?



        16  A.   THAT WAS A TECHNICAL DESIGN GOAL, BUT AGAIN, AS I



        17  SAID JUST A LITTLE BIT EARLIER, ALTHOUGH IT WAS



        18  TECHNICALLY POSSIBLE, IT REQUIRED THE DEVELOPERS TO



        19  DISTRIBUTE WITH THEIR APPLICATIONS EXTRA SOFTWARE FROM



        20  APPLE THAT CONSTITUTED THE YELLOW BOX TECHNOLOGY.  WITHOUT



        21  MICROSOFT, ITSELF, DISTRIBUTING THAT TECHNOLOGY, THEREFORE



        22  MAKING IT WIDESPREAD, DEVELOPERS WOULD BE FORCED TO DO IT



        23  THEMSELVES.  THEY DIDN'T WANT TO DO THAT.  THEY HAD NO



        24  BELIEF THAT MICROSOFT WOULD EVER DO IT.  SO, FOR THEM,



        25  THEY JUST DIDN'T CARE.�
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         1  Q.   NOW, THE APPLICATIONS THAT WERE WRITTEN FOR APPLE'S



         2  THEN EXISTING OPERATING SYSTEM, THE MAC OS, THEY WOULDN'T



         3  RUN ON THE YELLOW BOX; CORRECT?



         4  A.   THAT'S CORRECT.



         5  Q.   AND THEY COULD RUN ON THE BLUE BOX; RIGHT?



         6  A.   MOST OF THEM.



         7  Q.   BUT THAT WOULD NOT GIVE THEM ANY NEW FUNCTIONALITY;



         8  RIGHT?



         9  A.   THAT'S RIGHT.



        10  Q.   NOW, HAVEN'T YOU STATED PUBLICLY THAT APPLE WAS NOT



        11  GOING TO PURSUE ITS PLANS FOR RHAPSODY BECAUSE THERE WERE



        12  DEVELOPERS OF 12,000 MACINTOSH APPLICATIONS WHO DIDN'T



        13  WANT TO REWRITE THOSE APPLICATIONS FOR THE YELLOW BOX?



        14  A.   I DON'T KNOW IF WE EVER USED THOSE WORDS



        15  SPECIFICALLY, BUT THAT'S THE NET EFFECT.



        16           AGAIN, AS I SAID A NUMBER OF TIMES, DEVELOPERS



        17  DID NOT WANT TO REWRITE OR ADAPT THEIR PROGRAMS FOR THE



        18  NEW TECHNOLOGY.



        19  Q.   BUT NOT BECAUSE OF WINDOWS, DR. TEVANIAN; CORRECT?



        20  A.   WELL, INDIRECTLY BECAUSE OF WINDOWS.  IT WAS BECAUSE



        21  THEY BELIEVED THAT WE HAD NO CHANCE OF ACHIEVING ANY



        22  SIGNIFICANT VOLUME WITH A NEW OPERATING SYSTEM BECAUSE OF



        23  WINDOWS.



        24  Q.   ISN'T IT THE TRUTH, DR. TEVANIAN, THAT THE REASON THE



        25  DEVELOPERS DIDN'T WANT TO REWRITE THOSE APPLICATIONS WAS�
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         1  BECAUSE THEY WERE HAPPY WITH THE MACINTOSH OPERATING



         2  SYSTEM AND THEY DIDN'T WANT TO HAVE TO SPEND TWO YEARS



         3  REWRITING THEIR MACINTOSH APPLICATIONS TO RUN ON SOME NEW



         4  APPLE OPERATING SYSTEM?



         5  A.   SOME DEVELOPERS HAD CONCERNS LIKE THAT, BUT AGAIN,



         6  LET ME REFER TO ONE OTHER THING I SAID EARLIER, WHICH



         7  TALKED ABOUT THE EFFORT TO REWRITE OR ADAPT THE



         8  APPLICATIONS.



         9           THE CORE PARTS OF THE APPLICATIONS WERE VERY EASY



        10  TO BRING ACROSS.  THERE WASN'T AN ISSUE THERE.  AND THE



        11  USER INTERFACE PARTS WERE ACTUALLY VERY EASY TO BRING



        12  ACROSS.



        13           IN FACT, ON THE CONTRARY, MANY DEVELOPERS LOVE



        14  THE NEW TECHNOLOGY.  THEY WANTED TO PLAY WITH IT, THEY



        15  WANTED TO EXPERIMENT WITH IT, THEY WANTED TO GET THE



        16  BENEFITS OF THE PRODUCTIVITY, THEY WANTED TO GET THE



        17  BENEFITS OF THE NEW FEATURES THAT THEY COULD DELIVER.  BUT



        18  IN THE END, THEY JUST COULDN'T SEE THE ECONOMIC RETURN.



        19  Q.   ISN'T IT TRUE, DR. TEVANIAN, THAT THE DEVELOPERS



        20  THOUGHT THAT THE STRATEGY OF REQUIRING THEM TO REWRITE



        21  THEIR MACINTOSH APPLICATIONS JUST DIDN'T MAKE ANY SENSE?



        22  A.   YES, IT DIDN'T MAKE SENSE BECAUSE THEY KNEW WE WOULD



        23  NEVER GET TO HIGH VOLUME WITH THAT OPERATING SYSTEM.



        24  Q.   BUT NOT BECAUSE OF WINDOWS, THOUGH?



        25  A.   AGAIN, INDIRECTLY BECAUSE OF WINDOWS, BECAUSE WITH�
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         1  WINDOWS IN THE MARKET AS A MONOPOLY, THEY BELIEVED WE HAD



         2  NO CHANCE OF SUCCESS.



         3           MR. EDELMAN:  YOUR HONOR, AT THIS TIME, I WOULD



         4  ASK THE COURT'S PERMISSION TO PLAY THE WITNESS TWO BRIEF



         5  VIDEOTAPES.



         6           THE COURT:  TWO BRIEF VIDEOTAPES?



         7           MR. EDELMAN:  YES, YOUR HONOR.



         8           THE COURT:  MR. MALONE?



         9           MR. MALONE:  COULD WE HAVE SOME IDEA OF WHAT'S ON



        10  THE VIDEOTAPE?



        11           MR. EDELMAN:  CERTAINLY.  THEY ARE VIDEOTAPES



        12  FROM THE MAY 1998 WORLDWIDE DEVELOPERS CONFERENCE AT



        13  APPLE.



        14           MR. MALONE:  NO OBJECTION.



        15                MR. JOBS:  AND NOW, MAC OS.  MOST IMPORTANT



        16           PIECE OF SOFT WE GOT.



        17                NOW, TEN MONTHS AGO, WHEN I GOT TO APPLE, A



        18           LOT OF PEOPLE THOUGHT THAT THIS WAS THE FUTURE OF



        19           THE MAC OS.  APPLE HAD BEEN SAYING THIS FOR A FEW



        20           YEARS.  IT WAS CRAZY BECAUSE THE MAC OS HAS 22



        21           MILLION CUSTOMERS.  THAT DOUBLED THAT NUMBER OF



        22           USERS.  IT IS ONE OF ONLY TWO HIGH VOLUME



        23           OPERATING SYSTEMS ON THE PLANET, AND IT HAS



        24           12,000 APPLICATIONS WITH DEVELOPERS WHO MAKE



        25           THEIR LIVELIHOOD FROM IT.�
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         1                FAR FROM BEING SOMETHING THAT WE SHOULD



         2           DISCARD, IT WAS VERY RAPIDLY APPARENT THAT THIS



         3           IS OUR CROWN JEWEL.  IT NEEDS TO BE POLISHED AND



         4           EXTENDED, AND THAT'S EXACTLY WHAT WE ARE GOING TO



         5           DO.



         6                NOW, WHAT WAS THIS RHAPSODY THING?  RHAPSODY



         7           WAS SOME GREAT TECHNOLOGY.  SOME REALLY GOOD



         8           TECHNOLOGY.  AND WHAT IT WAS, WAS IT RAN ALL



         9           APPS--I.E., MAC APPS--AND IT WOULD RUN THESE NEW



        10           APPS THAT WOULD GIVE YOU ALL THESE GREAT NEW



        11           FEATURES.



        12                THE PROBLEM WAS, WHEN YOU RAN THE EXISTING



        13           MAC APPS UNDER THIS BLUE BOX THING, YOU DIDN'T



        14           GET ANY OF THE NEW FEATURES.  AND TO GET THE NEW



        15           FEATURES, YOU HAVE TO REWRITE YOUR ENTIRE APP.



        16           NOBODY WANTED TO DO THIS.



        17                AND SO, WE CAME TO THE CONCLUSION THAT



        18           RHAPSODY WAS GREAT TECHNOLOGY, BUT IT DIDN'T GIVE



        19           US WHAT WE WANTED.  IT WAS GOING IN THE RIGHT



        20           DIRECTION, BUT IT DIDN'T GO FAR ENOUGH, AND SO WE



        21           DECIDED TO GO FURTHER.



        22                NOW, WHAT DO PEOPLE WANT?  THEY WANT AN



        23           ADVANCED OS THAT RUNS MAC APPS; RIGHT?  IS THAT



        24           WHAT YOU WANT?



        25                (A APPLAUSE.)�
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         1                MR. JOBS:  THAT'S WHAT PEOPLE WANT.



         2                NOW, WHAT DOES THE MODERN OS MEAN?  IT MEANS



         3           THINGS LIKE PROTECTED MEMORY.  IT MEANS THINGS



         4           LIKE THE MODERN VIRTUAL MEMORY SYSTEM AND



         5           PREEMPTIVE MULTITASKING AND MULTITHREADING, ET



         6           CETERA, ET CETERA.



         7                SO, WE WANTED TO MARRY THOSE TWO THINGS



         8           TOGETHER AND NOT ASK EVERYBODY TO REWRITE THEIR



         9           APPS COMPLETELY AND TAKE ADVANTAGE OF THIS, AND



        10           THAT'S WHAT WE SET OUT TO DO.  WE SET OUT TO



        11           THINK DIFFERENT, OR TO BORROW A TAG LINE FROM ONE



        12           OF THE OTHER LOGOS YOU SAW, WE SET OUT TO JUST DO



        13           IT, AND THAT'S WHAT WE HAVE DONE.



        14                AND IT'S MY GREAT PLEASURE TODAY TO ANNOUNCE



        15           OUR STRATEGY FOR MAC OS 10.  IT IS A BIG LEAP IN



        16           THE MAC OS ROAD MAP, AND YET, IT IS ALSO THE BEST



        17           OF EVOLUTIONARY.  IT TAKES THE MAC OS INTO NEW



        18           TERRITORY INTO THE BIGGEST LEAP IT'S HAD SINCE IT



        19           WAS FIRST INTRODUCED IN 1984.  AND YET, IT'S



        20           GOING TO BRING ALL OF US AND OUR APPS ALONG WITH



        21           IT.



        22                (A APPLAUSE.)



        23                MR. JOBS:  NOW, MAC OS 10 HAS TWO PARENTS.



        24           ONE OF THEM IS SYSTEM 8, AND THAT'S NOT JUST



        25           SYSTEM 8 AS WE KNOW IT TODAY, BUT IT SAYS IT'S�
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         1           GOING TO BE ENHANCE, AND RHAPSODY.  AGAIN, A LOT



         2           OF TECHNOLOGY IN RHAPSODY WAS RIGHT ON.  IT JUST



         3           DIDN'T GO FAR ENOUGH.



         4  BY MR. EDELMAN:



         5  Q.   YOU RECOGNIZE THAT PRESENTATION, DR. TEVANIAN?



         6  A.   YES.



         7  Q.   NOTHING THERE ABOUT WINDOWS; RIGHT?



         8  A.   THAT'S RIGHT.



         9  Q.   MR. JOBS WAS JUST EXPRESSING THE INPUT RECEIVED FROM



        10  DEVELOPERS; RIGHT?



        11  A.   YES.  HE SAID EXACTLY WHAT I SAID, ONLY I WENT A



        12  LITTLE BIT FURTHER.  HE SAID DEVELOPERS REFUSED TO ADAPT



        13  THEIR APPLICATIONS.  WHAT HE DIDN'T SAY--I THINK, IN FACT,



        14  HE WAS TRYING TO BE POLITE TO MICROSOFT BECAUSE MICROSOFT



        15  HAS A MONOPOLY IN THE MARKET.



        16  Q.   NOT BECAUSE PEOPLE DIDN'T WANT TO HAVE TO REWRITE



        17  THEIR MAC APPS; RIGHT?



        18  A.   THEY DIDN'T WANT TO REWRITE THEIR MAC APPS BECAUSE



        19  THEY DIDN'T SEE AN ECONOMIC RETURN IN DOING IT.



        20           IN FACT, MR. JOBS MADE THE POINT OF SAYING THIS



        21  OPERATING SYSTEM HAS GREAT TECHNOLOGY.  THAT WASN'T THE



        22  PROBLEM.  REWRITING THE APPS, THE TECHNOLOGY OF REWRITING



        23  THE APPS WAS NOT THE PROBLEM.



        24  Q.   THE PROBLEM WAS, HE DIDN'T WANT TO DISCARD AND THE



        25  DEVELOPERS DIDN'T WANT TO DISCARD THE WORK THEY HAD DONE�
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         1  FOR THE MAC OS; CORRECT?



         2  A.   RIGHT.  THEY DIDN'T WANT TO HAVE--FIRST OF ALL, YOU



         3  WOULDN'T HAVE TO DISCARD IT, BUT YOU ARE RIGHT IN THAT



         4  THEY DIDN'T WANT TO HAVE TO ADAPT TO SOMETHING NEW BECAUSE



         5  THEY DIDN'T BELIEVE IT WOULD GIVE THEM HIGH VOLUME.  AT



         6  LEAST WITH THE MAC OS, YOU WERE ALREADY IN ENOUGH OF A



         7  HIGH ENOUGH VOLUME THAT THEY COULD MAKE AN ECONOMIC RETURN



         8  ON THEIR APPLICATIONS.



         9           THE COURT:  I GUESS HE'S SAYING HERE THAT MAC 10,



        10  WE ARE GOING TO DO IT FOR YOU?



        11           THE WITNESS:  MR. JOBS?



        12           THE COURT:  YES.



        13           THE WITNESS:  WHAT HE'S SAYING IS IN MAC



        14  OS 10--THE KEY THING ABOUT MAC OS 10 IS IT PROVIDES A WAY



        15  FOR DEVELOPERS TO TAKE THEIR APPLICATIONS AND GET THE



        16  BENEFITS HE TALKED ABOUT--VIRTUAL MEMORY, PROTECTED,



        17  MEMORY, MULTITHREADING--BY MAKING VERY, VERY SMALL CHANGES



        18  TO THEIR APPLICATIONS.  SO, BASICALLY, WE ARE DOING THE



        19  WORK TO BRING THEM THE BENEFITS.  THE ECONOMIC MODEL FOR



        20  THEM IS VERY EASY.  THEY JUST KEEP THEIR EXISTING



        21  INVESTMENT.



        22           THE COURT:  ALL RIGHT.



        23           MR. EDELMAN:  WITH THE COURT'S PERMISSION, I



        24  WOULD LIKE TO PLAY THE SECOND VIDEO, WHICH IS BRIEFER.



        25           THE COURT:  CERTAINLY.�
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         1                MR. TEVANIAN:  WE TALKED TO ADOBE JUST ABOUT



         2           TWO WEEKS AGO, AND WE HAD A GREAT MEETING WITH



         3           THEM, AND AT THE END OF THAT MEETING, I SAID



         4           SOMETHING THAT WAS INTENDED TO BE A JOKE, WHICH



         5           WAS, SO HOW ABOUT IF YOU GUYS DEMO PHOTOSHOP



         6           RUNNING ON THIS AT WWDC, AND THE NEXT PERSON I



         7           WOULD LIKE TO INVITE UP IS GREG GILLEY.  HE TOOK



         8           ME SERIOUSLY, AND HE ACTUALLY WENT UP AND MADE IT



         9           HAPPEN.  SO, I WOULD LIKE TO INVITE UP GREG



        10           GILLEY NOW TO SHOW US PHOTOSHOP AND TELL US WHAT



        11           HE THINKS.



        12                (APPLAUSE.)



        13                MR. GILLEY:  FIRST OFF, LET ME SAY A COUPLE



        14           OF THINGS.  IT'S BEEN INTERESTING WORKING WITH



        15           APPLE OVER THE LAST SEVERAL YEARS.  THERE HAS



        16           BEEN A FEW CHANGES IN MANAGEMENT, FEW CHANGES IN



        17           PRODUCT STRATEGY AND PRODUCT PHILOSOPHY, SO IT'S



        18           BEEN A CHALLENGE.  AND I HAVE TO SAY THAT OVER



        19           THE LAST SEVERAL MONTHS, IT'S GOTTEN A WHOLE LOT



        20           EASIER TO DEAL WITH APPLE.  A WHOLE LOT MORE



        21           RATIONAL.



        22                SO, WE ARE PRETTY EXCITED ABOUT THIS



        23           STRATEGY.  I DON'T KNOW, PROBABLY LIKE MOST OF



        24           YOU, WHEN APPLE CAME TO TALK TO US ABOUT



        25           RHAPSODY, WE WERE KIND OF GOING, HUH?  SO, HOW�
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         1           DOES THIS MAKE SENSE FOR THE CUSTOMERS?  HOW DOES



         2           THIS MAKE SENSE FOR US?  AND WE NEVER REALLY



         3           COULD GET EXCITED ABOUT THAT.



         4                BUT, WHEN THEY CAME BACK AND TALKED TO US A



         5           COUPLE OF WEEKS AGO, IT WAS PRETTY CLEAR JUST



         6           FIVE MINUTES INTO THE MEETING THAT THEY HAD



         7           FIGURED OUT A STRATEGY THAT WE THINK WILL



         8           ACTUALLY WORK.



         9  BY MR. EDELMAN:



        10  Q.   IT'S STILL YOUR TESTIMONY, DR. TEVANIAN, THAT THE



        11  REASON THAT RHAPSODY DID NOT SUCCEED AS A COMMERCIALLY



        12  SUCCESSFUL OPERATING SYSTEM WAS BECAUSE OF WINDOWS?



        13  A.   AGAIN, I'M SAYING INDIRECTLY BECAUSE OF WINDOWS,



        14  BECAUSE OF THE FACT THAT WE COULD NOT GET HIGH VOLUME WITH



        15  RHAPSODY.



        16           IN FACT, IT'S--THE FACT THAT YOU USE MR. GILLEY



        17  AS AN EXAMPLE IS JUST PERFECT BECAUSE HE IS ONE OF THE



        18  PEOPLE THAT I PROBABLY SPENT THE MOST TIME WITH TRYING TO



        19  CONVINCE HIM AND HIS ORGANIZATION TO REPORT TO RHAPSODY.



        20  AND NO MATTER WHAT I SAID, HE WOULD ALWAYS SAY BACK TO ME,



        21  "THERE IS NO WAY YOU ARE GOING TO GET HIGH VOLUME IN



        22  RHAPSODY."  WE WOULD TALK ABOUT FINANCIAL ISSUES.  WE



        23  WOULD TALK ABOUT ANY NUMBER OF ISSUES, AND HE WOULD ALWAYS



        24  STOP ME ON THE ONE, HOW ARE YOU GOING TO GET HIGH VOLUME?



        25           THE COURT:  WHO IS MR. GILLEY.�
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         1           THE WITNESS:  MR. GILLEY IS AN EXECUTIVE WITH



         2  ADOBE SOFTWARE CORPORATION.  THEY DO A LOT OF PROGRAMS FOR



         3  BOTH WINDOWS AND THE MACINTOSH.



         4           THE COURT:  ALL RIGHT.



         5  BY MR. EDELMAN:



         6  Q.   YOU MENTIONED FINANCIAL ISSUES, DR. TEVANIAN.  ISN'T



         7  IT THE CASE THAT ONE OF THE REASONS THAT DEVELOPERS DID



         8  NOT WANT TO WRITE APPLICATIONS FOR RHAPSODY IS BECAUSE



         9  THEY HAD CONCERNS FOR THE LONG-TERM VIABILITY OF APPLE AS



        10  A COMPANY?



        11  A.   YES, THAT IS TRUE, ESPECIALLY ABOUT A YEAR AGO, A LOT



        12  OF OUR DEVELOPERS WERE CONCERNED.  WE HAD TO SPEND A LOT



        13  OF EXTRA TIME SITTING WITH THEM, EXPLAINING THEM WHY THAT



        14  SHOULDN'T BE A CONCERN.  WE SAT DOWN WITH THEM.  WE TOOK



        15  THEM THROUGH THE THINGS WE WERE DOING TO TURN AROUND THE



        16  COMPANY IN TERMS OF GETTING EXPENSES UNDER CONTROL, IN



        17  TERMS OF GETTING NEW PRODUCTS OUT.  WE WERE GENERALLY ABLE



        18  TO ELIMINATE THAT, BUT NOT ALWAYS.



        19           I THINK WHAT'S PERHAPS EVEN MORE RELEVANT IS,



        20  WHEN WE MADE THIS ANNOUNCEMENT, IT WAS MAY OF THIS YEAR.



        21  BY THAT TIME, WE HAD HAD TWO FULL QUARTERS OF



        22  PROFITABILITY UNDER OUR BELT.  WE HAD HAD MAJOR NEW



        23  PRODUCTS OUT THAT PEOPLE LOVED.  WE HAD ANNOUNCED THE IMAC



        24  AND DEMOED IT AND PEOPLE LOVED IT.  DEVELOPERS WERE REALLY



        25  BEHIND US AND CHEERING US.  BY THEN, THERE WERE NO�
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         1  VIABILITY CONCERNS.  WE ELIMINATED THOSE.



         2  Q.   WHEN THE FISCAL YEAR ENDED SEPTEMBER OF 1997, APPLE



         3  LOST OVER A BILLION DOLLARS; CORRECT?



         4  A.   YES, THAT'S CORRECT.



         5  Q.   AND IN THE YEAR BEFORE THAT, APPLE LOST OVER



         6  $800 MILLION; CORRECT?



         7  A.   SOUNDS RIGHT.



         8  Q.   AND WEREN'T YOU GETTING FEEDBACK AT APPLE FROM



         9  DEVELOPERS THAT THE SINGLE MOST IMPORTANT ISSUE TO THEM



        10  WAS THE VIABILITY OF APPLE AS A--ON THE LONG-TERM BASIS?



        11  A.   YES, AGAIN, WE WERE GETTING THAT FEEDBACK, AND WE



        12  NEEDED TO TAKE TIME TO EXPLAIN IT TO THEM.  WE EXPLAINED



        13  IT TO THEM.



        14           EVEN BETTER, WHAT WE DID WAS WE STARTED



        15  DELIVERING PROFITS, AND THE ISSUE JUST WENT AWAY,



        16  ESPECIALLY WHEN WE STARTED DELIVERING PROFITS.  YET, WE



        17  STILL CANCELED THE PROJECT.



        18  Q.   WHERE IN YOUR DIRECT TESTIMONY, DR. TEVANIAN, DO YOU



        19  MENTION THAT ONE OF THE MAJOR REASONS MY DEVELOPERS WOULD



        20  NOT WRITE APPLICATIONS FOR RHAPSODY IS THEIR CONCERN FOR



        21  APPLE'S VIABILITY?



        22  A.   I DON'T THINK I MENTIONED THAT.  IT WASN'T RELEVANT.



        23  IT WAS RELEVANT AT ONE TIME IN A SMALL WAY, WHICH WE



        24  ADDRESSED, AND THEN THE ISSUE WENT AWAY.



        25  Q.   SO, IT'S YOUR TESTIMONY THAT IN A MATTER OF JUST A�
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         1  FEW MONTHS, EVEN THOUGH APPLE HAD LOST APPROXIMATELY



         2  $2 BILLION IN THE PRECEDING FISCAL YEARS, HAD NUMEROUS



         3  CHANGES IN MANAGEMENT, THAT THE DEVELOPERS HAD BEEN SOLD



         4  THAT APPLE WAS HERE FOR THE LONG TERM?



         5  A.   ABSOLUTELY.



         6  Q.   I SEE.



         7           MR. EDELMAN:  AT THIS TIME, I OFFER DEFENDANT'S



         8  EXHIBIT 1769, YOUR HONOR.



         9           THE COURT:  ARE YOU GOING TO OFFER THOSE TWO



        10  VIDEOTAPES?



        11           MR. EDELMAN:  I WOULD, YOUR HONOR, YES.



        12           THE COURT:  WHAT AS?



        13           MR. EDELMAN:  DEFENDANT'S 1791 AND 1792.  THE



        14  1791, THE EXCERPT FROM MR. JOBS PRESENTATION; AND 1792,



        15  THE SECOND EXCERPT, YOUR HONOR.



        16           MR. MALONE:  NO OBJECTION.



        17           THE COURT:  DEFENDANT'S 1791 AND 1972 ARE



        18  ADMITTED.



        19                         (DEFENDANT'S EXHIBIT NOS. 1791 AND



        20                          1792 WERE ADMITTED INTO EVIDENCE.)



        21           THE COURT:  WHAT IS THE NEXT ONE THAT YOU'RE



        22  OFFERING NOW?



        23           MR. EDELMAN:  DEFENDANT'S EXHIBIT 1769, YOUR



        24  HONOR.  FOR THE RECORD, IT'S A MULTI-PAGE DOCUMENT BEARING



        25  PRODUCTION NUMBERS AP 18 000904 THROUGH 909.�
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         1           THE COURT:  THIS IS A SERIES OF WHAT?



         2           MR. EDELMAN:  SERIES OF E-MAILS.



         3           THE COURT:  IN JUNE OF WHAT YEAR?



         4           MR. EDELMAN:  I BELIEVE THIS IS JUNE OF '97.



         5           AND FOR THE COURT'S REFERENCE, I REFER THE COURT



         6  TO PAGE AP 1800907.  ROUGHLY ABOUT A THIRD OF THE WAY DOWN



         7  THERE IS A DATE, THURSDAY, 26 JUNE 1997.



         8           THE COURT:  OKAY.



         9           MR. MALONE:  NO OBJECTION.



        10           THE COURT:  DEFENDANT'S EXHIBIT 1769 IS ADMITTED.



        11                         (DEFENDANT'S EXHIBIT NO. 1769 WAS



        12                          ADMITTED INTO EVIDENCE.)



        13  BY MR. EDELMAN:



        14  Q.   DR. TEVANIAN, DO YOU RECOGNIZE THIS DOCUMENT?



        15  A.   YES.  THIS IS A SERIES OF E-MAILS I RECEIVED.



        16  Q.   LET ME DIRECT YOUR ATTENTION TO PAGE THREE OF FIVE,



        17  IF YOU LOOK IN THE UPPER RIGHT-HAND CORNER, BEARING



        18  PRODUCTION NUMBER AP 18 000906.  DO YOU SEE THAT, SIR?



        19  A.   YES.



        20  Q.   AND IF YOU DIRECT YOUR ATTENTION TO THE LAST, I WILL



        21  CALL IT, BULLET POINT ON THE PAGE, "COMPANY VIABILITY"--DO



        22  YOU SEE THAT?



        23  A.   YES.



        24  Q.   --IT SAYS, "THIS IS THE SINGLE LARGEST ISSUE THAT



        25  DEVELOPERS CONFRONT US WITH EVERY DAY.  I HEARD IT AGAIN�
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         1  TODAY FROM BUD COLLIGAN AT MACRO MEDIA WHEN I ASKED HIM



         2  FOR THE MOST IMPORTANT WE COULD DO TO GET THEIR PRODUCTS



         3  ON RHAPSODY.  HIS RESPONSE WAS `RETURN TO PROFITABILITY.'"



         4           DO YOU SEE THAT?



         5  A.   YES.



         6  Q.   ISN'T IT THE CASE, DR. TEVANIAN, THAT DEVELOPERS WERE



         7  TELLING APPLE EVERY DAY THAT THEY WOULD NOT WRITE FOR



         8  RHAPSODY BECAUSE THEY WERE CONCERNED ABOUT APPLE'S



         9  PROFITABILITY?



        10  A.   YES.  I AGREED WITH THAT, ESPECIALLY BACK IN JUNE OF



        11  LAST YEAR, OVER A YEAR AGO.  BUT, WHAT I ALSO SAID, WHICH



        12  IS ALSO TRUE, IS WE TURNED THAT PART OF IT COMPLETELY



        13  AROUND BOTH BY TALKING WITH THEM AND BY DELIVERING



        14  PROFITS.



        15           IN FACT, IT SAYS THERE, HIS RESPONSE WAS TO



        16  RETURN TO PROFITABILITY, WHICH WE DID.



        17           FURTHER, I WILL POINT OUT, IF YOU LOOK AT THE



        18  SUBSEQUENT E-MAIL EXCHANGE THAT OCCURS HERE AMONGST US,



        19  BACK ON THE FIRST PAGE, AT THE VERY BOTTOM, MR. MARK



        20  JOHNSON WRITES TO ME, "AVI, I RESPECTFULLY DISAGREE WITH



        21  YOUR STATEMENTS FOR DEVELOPERS, THE RAMP FOR RHAPSODY IS



        22  NOT IRRELEVANT."  AND THEN HE GOES ON TO TALK ABOUT HOW



        23  THEY WANT VOLUME.  HE TALKS ABOUT HOW FOR POWER PC THEY



        24  UNDERSTOOD WHEN WE DID THAT TRANSITION, WE WERE GOING TO



        25  GET VOLUME.�
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         1           VOLUME WAS THE ULTIMATE ISSUE.  WE ADDRESSED THE



         2  VIABILITY ISSUE.



         3  Q.   WOULD YOU AGREE WITH ME, DR. TEVANIAN, THAT THERE IS



         4  NO DISCUSSION OR REFERENCE IN THAT E-MAIL YOU JUST



         5  DIRECTED US TO ABOUT THE VIABILITY ISSUE?



         6  A.   I'M SORRY?  IN WHICH PART?



         7  Q.   THE E-MAIL REFERENCE YOU JUST DIRECTED US TO.  ON THE



         8  FIRST PAGE.



         9  A.   THE WHOLE E-MAIL MESSAGE?  I'M SORRY.  I DON'T KNOW



        10  WHAT YOU'RE ASKING.



        11  Q.   WHAT YOU JUST READ TO THE COURT, SIR.



        12  A.   THIS IS A HUGE MESSAGE CONTAINING MULTIPLE MESSAGES.



        13  I'M NOT SURE WHAT YOU'RE ASKING ABOUT.



        14  Q.   YOU JUST DIRECTED US TO A PASSAGE ON THE FIRST PAGE,



        15  DR. TEVANIAN; CORRECT?



        16  A.   YES.



        17  Q.   WOULD YOU AGREE WITH ME THAT THAT PASSAGE DOES NOT



        18  PURPORT TO ADDRESS, ONE WAY OR THE OTHER, THE VIABILITY



        19  ISSUE?



        20  A.   NO, IT DOESN'T.  WHAT IT DOES, THOUGH, IS IT SHOWS



        21  WHAT'S VERY MUCH ON OUR MIND IS THE ISSUES OF VOLUME AND



        22  RAMP.  IN THIS CASE, THE CONTEXT HERE, RAMP MEANS HOW



        23  FAST, HOW MANY UNITS ARE AVAILABLE.



        24  Q.   JUST SO WE ARE CLEAR, THEN, DR. TEVANIAN, IS IT YOUR



        25  TESTIMONY THAT CONCERNS REGARDING APPLE'S ECONOMIC�
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         1  LONGEVITY PLAYED NO ROLE IN DEVELOPER RELUCTANCE TO WRITE



         2  APPLICATIONS FOR RHAPSODY?



         3  A.   NO.  WHAT I'M SAYING IS THERE WAS A POINT IN TIME



         4  WHERE DEVELOPERS HAD VERY REAL CONCERNS ABOUT IT.  WE TOOK



         5  EXTRA TIME.  I THINK, OVERALL, WE WERE ABLE TO ADDRESS



         6  THEM.  NOT IN ALL CASES, BUT I THINK GENERALLY WE WERE.



         7  WE ADDRESSED THAT PROBLEM BY DELIVERING PRODUCTS TO THE



         8  MARKET AND BY DELIVERING PROFITS TO THE MARKET, AND



         9  ULTIMATELY ISSUES OF VIABILITY WENT AWAY AND BECAME



        10  IRRELEVANT TO THE SUCCESS OF RHAPSODY.



        11  Q.   AND YOU DID ALL THAT BY SHOWING PROFITS FOR TWO



        12  QUARTERS?



        13  A.   SHOWING PROFITS FOR TWO QUARTERS.  HAVING ANNOUNCED



        14  OUR G3 LINE OF COMPUTERS, AS WE WERE A PHENOMENAL SUCCESS,



        15  HAVING ROLLED OUT THE OS 8.1 RELEASE, WHICH WAS VERY



        16  SUCCESSFUL, HAVING LAUNCHED OUR IMAC PRODUCT.  WE LAUNCHED



        17  THAT IN MAY BEFORE WE ANNOUNCED THE CANCELLATION OF MAY.



        18  A NUMBER OF DIFFERENT THINGS.



        19  Q.   AND ISN'T IT TRUE, DR. TEVANIAN, THAT NEW OPERATING



        20  SYSTEMS HAVE RECENTLY EMERGED FOR COMMERCIAL USE?



        21  A.   IN SMALL VOLUMES, YES.



        22  Q.   YOU'RE AWARE OF AN OPERATING SYSTEM CALLED LINUX.



        23  A.   I BELIEVE IT'S PRONOUNCED "LENNOX."



        24  Q.   YOU'RE AWARE OF THAT?



        25  A.   YES.�
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         1  Q.   YOU ARE AWARE OF RED HAT SOFTWARE?



         2  A.   YES.



         3  Q.   IT'S A LEADING LINUX OPERATING SYSTEM VENDOR;



         4  CORRECT?



         5  A.   LINUX.



         6  Q.   ISN'T IT TRUE THAT EACH OF THE FOLLOWING COMPANIES



         7  HAVE EXPRESSED PUBLIC SUPPORT FOR LINUX:  INTEL, INFORMIX,



         8  NETSCAPE, ORACLE?



         9  A.   YES, I BELIEVE SO.



        10  Q.   AND ISN'T IT TRUE THAT LINUX RECEIVED, OR CERTAINLY



        11  RED HAT SOFTWARE RECEIVED FINANCIAL BACKING FROM INTEL AND



        12  NETSCAPE?



        13  A.   YES, I BELIEVE THAT'S TRUE.  THAT'S WHAT I READ IN



        14  THE PAPERS.



        15  Q.   AND ISN'T IT ALSO TRUE THAT SYBASE AND IBM AND



        16  COMPUTER ASSOCIATES HAVE ALSO GIVEN SUPPORT?



        17  A.   YES, AGAIN I BELIEVE THAT'S TRUE.



        18  Q.   AND NETSCAPE NAVIGATOR RUNS ON THAT OPERATING SYSTEM;



        19  CORRECT?



        20  A.   I BELIEVE SO.



        21  Q.   PEOPLE ARE WRITING APPLICATIONS FOR THAT OPERATING



        22  SYSTEM; CORRECT?



        23  A.   A FEW ARE, PRIMARILY SERVER VENDORS.  THE



        24  PREDOMINANCE OF THE LIST THAT YOU JUST MENTIONED HAS



        25  SERVER PRODUCTS.�
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         1  Q.   AND YOU'RE AWARE THAT LINUX IS GARNERING INCREASING



         2  DEMAND IN THE BUSINESS COMMUNITY; CORRECT?



         3  A.   A LITTLE BIT, YES.



         4  Q.   YOU DON'T THINK THAT WINDOWS IS A PROBLEM THERE, DO



         5  YOU?



         6  A.   WINDOWS AS A PROBLEM?



         7  Q.   IT'S NOT STOPPING LINUX FROM MOVING FORWARD,



         8  PROGRESSING, GARNERING INTEREST?



         9  A.   NO, IT'S STILL POSSIBLE FOR OTHER TECHNOLOGY TO BE



        10  INTERESTING.  THE QUESTION IS, IS LINUX GOING TO DO



        11  ANYTHING TO THIS MONOPOLY WITH WINDOWS?  IT SEEMS UNLIKELY



        12  TO ME.



        13  Q.   I SEE.



        14           MR. EDELMAN:  I'M HAPPY TO MOVE ON TO A NEW



        15  SUBJECT RIGHT NOW, YOUR HONOR.



        16           THE COURT:  IT THIS IS A CONVENIENT PLACE TO STOP



        17  FOR THE DAY, WE COULD DO THAT.



        18           DO YOU ANTICIPATE YOU ARE GOING TO FINISH WITH



        19  DR. TEVANIAN TOMORROW, OR WILL HE CARRY OVER INTO THE



        20  FOLLOWING MEETING?



        21           MR. EDELMAN:  BASED ON WHAT I HAVE NOW, I THINK



        22  THERE IS A REASONABLE LIKELIHOOD THAT I WILL, BUT IT MAY



        23  TAKE LONGER THAN THAT.



        24           THE COURT:  I'M NOT LIMITING YOU.  I'M JUST



        25  INQUIRING.�
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         1           MR. EDELMAN:  IT IS MY HOPE TO FINISH HIM



         2  TOMORROW, AND I WILL DO WHATEVER I CAN TO MAKE THAT



         3  HAPPEN.



         4           THE COURT:  ALL RIGHT.  WE WILL RECONVENE AT



         5  10:00 TOMORROW MORNING.



         6           (WHEREUPON, AT 4:40 P.M., THE HEARING WAS



         7  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER



         2



         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO



         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE



         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO



         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER



         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING



         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE



         9  PROCEEDINGS.



        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,



        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS



        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE



        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.



        14

                                    ______________________

        15                          DAVID A. KASDAN
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