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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED STATES



          3   VERSUS MICROSOFT, AND 98-1233, STATE OF NEW YORK, ET AL.



          4   VERSUS MICROSOFT.



          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          6   THE PLAINTIFFS.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANT.



          9             THE COURT:  GOOD MORNING, DR. TEVANIAN.



         10             THE WITNESS:  GOOD MORNING.



         11             THE COURT:  I REMIND YOU, SIR, THAT YOU'RE STILL



         12   UNDER OATH.



         13             MR. MALONE, YOUR WITNESS.



         14             MR. MALONE:  THANK YOU, YOUR HONOR.



         15             (DR. AVADIS TEVANIAN, PLAINTIFFS' WITNESS,



         16   PREVIOUSLY SWORN.)



         17                      REDIRECT EXAMINATION



         18   BY MR. MALONE:



         19   Q.  GOOD MORNING, DR. TEVANIAN.



         20   A.  GOOD MORNING.



         21   Q.  I WOULD LIKE TO BEGIN BY ASKING YOU ABOUT SOME QUESTIONS



         22   THAT MR. EDELMAN ASKED YOU NEAR THE END OF HIS



         23   CROSS-EXAMINATION ON THURSDAY.



         24             DO YOU RECALL THAT HE ASKED YOU A NUMBER OF



         25   QUESTIONS THEN ABOUT YOUR TESTIMONY CONCERNING COMPAQ'S
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          1   DECISION NOT TO LICENSE QUICKTIME 3 FROM APPLE IN MARCH OF



          2   1998?



          3   A.  YES, I DO.



          4   Q.  AND, IN PARTICULAR, MR. EDELMAN ASKED YOU SOME QUESTIONS



          5   ABOUT A MEETING BETWEEN APPLE AND COMPAQ IN HOUSTON ON



          6   MARCH 12TH, 1988.  DO YOU RECALL THOSE QUESTIONS GENERALLY?



          7   A.  YES.



          8   Q.  DO YOU HAVE YOUR DIRECT TESTIMONY IN FRONT OF YOU



          9   SOMEWHERE IN THAT PILE OF PAPER?



         10   A.  YES, I BELIEVE IT'S SOMEWHERE IN THIS PILE.



         11   Q.  OKAY.  I'LL GIVE YOU A MINUTE TO FIND IT.



         12   A.  IT LOOKS LIKE IT'S MISSING NOW.



         13   Q.  OKAY.  LET ME SEE IF I HAVE ANOTHER COPY FOR YOU.



         14             MR. MALONE:  YOUR HONOR, MAY I APPROACH THE



         15   WITNESS?



         16             THE COURT:  SURELY.



         17             (PASSING TO WITNESS.)



         18             THE WITNESS:  THANK YOU.



         19   BY MR. MALONE:



         20   Q.  DR. TEVANIAN, LOOK, IF YOU WOULD PLEASE, AT PAGE 37 OF



         21   YOUR WRITTEN DIRECT, PARAGRAPH 120.



         22   A.  OKAY.



         23   Q.  AND YOU TESTIFY THERE ABOUT FOLLOWING UP ON A SOFTWARE



         24   PUBLISHER'S ASSOCIATION CONFERENCE AND SOME PRESENTATIONS BY



         25   COMPAQ AND APPLE.  MR. DAVID OBELCZ, A PROCUREMENT ENGINEER
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          1   FOR COMPAQ, "APPROACHED MR. SCHILLER'S PRODUCT MANAGER,



          2   STEVE BANNERMAN, AND EXPRESSED EXCITEMENT ABOUT



          3   QUICKTIME 3."  DO YOU SEE THAT?



          4   A.  YES.



          5   Q.  YOU THEN GO ON TO SAY THAT "MR. OBELCZ REQUESTED A



          6   MEETING BETWEEN APPLE AND COMPAQ TO PRESENT QUICKTIME TO



          7   COMPAQ'S EXECUTIVES AND ENGINEERS."



          8             IS THAT YOUR UNDERSTANDING OF HOW THE MARCH 12TH,



          9   1998 MEETING WAS ARRANGED?



         10   A.  YES, IT IS.



         11   Q.  AND WHO IS MR. BANNERMAN AT APPLE?



         12   A.  MR. BANNERMAN IS A PRODUCT MANAGER -- A PRODUCT



         13   MARKETING MANAGER IN THE QUICKTIME GROUP OR FOR QUICKTIME.



         14   Q.  AND IS HE A PRODUCT MANAGER WHO SUPERVISORS



         15   MR. SCHILLER -- PHIL SCHILLER?



         16   A.  NO, HE WORKS FOR MR. SCHILLER.



         17   Q.  HE WORKS FOR MR. SCHILLER, I SEE.



         18             NOW, DR. TEVANIAN, I WOULD LIKE TO FOCUS ON TWO



         19   AREAS RELATING TO THIS MARCH MEETING.  FIRST, MR. EDELMAN



         20   ASKED YOU SOME QUESTIONS THAT SUGGESTED THAT COMPAQ DECIDED



         21   NOT TO BUNDLE QUICKTIME BECAUSE APPLE TOLD COMPAQ IT WOULD



         22   HAVE TO PAY A ROYALTY TO LICENSE AND BUNDLE ANY VERSION OF



         23   QUICKTIME -- EVEN THE OLD 2.0 VERSION OF QUICKTIME THAT IT



         24   WAS ALREADY SHIPPING FOR FREE.  DO YOU RECALL THOSE



         25   QUESTIONS?
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          1   A.  YES.



          2   Q.  IF YOU WOULD LOOK, PLEASE, AT PAGE 38, PARAGRAPH 122 OF



          3   YOUR TESTIMONY, IF YOU LOOK ABOUT HALFWAY DOWN, THE FOURTH



          4   SENTENCE THERE, YOU SAY, "APPLE DISCUSSED COMPAQ'S ABILITY



          5   TO LICENSE EITHER A ROYALTY-BASED VERSION OR A FREE VERSION



          6   OF QUICKTIME."



          7             DO YOU SEE THAT?



          8   A.  YES.



          9   Q.  WHAT WAS YOUR UNDERSTANDING OF THE OFFER OR THE OFFERS



         10   THAT APPLE MADE TO COMPAQ DURING THIS MARCH 12TH MEETING



         11   ABOUT QUICKTIME?



         12   A.  MY UNDERSTANDING WAS THAT WE PRESENTED A RANGE OF



         13   OPTIONS, SO AT ONE END OF THE SPECTRUM WE WERE TALKING ABOUT



         14   LICENSING THE PROFESSIONAL VERSION FOR A SMALL ROYALTY, AND



         15   AT THE OTHER END OF THE SPECTRUM, WE WERE TALKING ABOUT A



         16   COMPLETELY FREE BASIC VERSION.



         17             WE ALSO TALKED ABOUT POSSIBILITIES, SUCH AS



         18   EXCLUSIVITY, VARIOUS CO-MARKETING ARRANGEMENTS WE COULD DO,



         19   AND THINGS LIKE THAT.



         20   Q.  OKAY.  NOW, YOU MENTIONED THE PROFESSIONAL VERSION AND



         21   THE BASIC VERSION.  YOU TOUCHED ON THIS IN YOUR TESTIMONY



         22   LAST WEEK.  COULD YOU JUST EXPLAIN TO THE COURT IN A LITTLE



         23   MORE DETAIL WHAT THE DIFFERENCE IS BETWEEN THE QUICKTIME PRO



         24   AND THE QUICKTIME BASIC VERSIONS?



         25   A.  YES.  SO, THE -- FROM THE TECHNOLOGY PERSPECTIVE IN
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          1   TERMS OF WHAT'S INSTALLED ON THE USER'S COMPUTER, THE TWO



          2   VERSIONS ARE THE SAME.  THE PRO VERSION IS THE SAME AS THE



          3   BASIC VERSION.



          4             HOWEVER, WHILE WE GIVE AWAY THE BASIC VERSION, WE



          5   LET PEOPLE DOWNLOAD IT FOR FREE; WE ENCOURAGE SOFTWARE



          6   VENDORS AND OEM'S TO BUNDLE IT FOR FREE, WE UPSELL THEM A



          7   LICENSE KEY, AND THE USER -- THE COMPUTER USER PURCHASES THE



          8   LICENSE KEY FROM APPLE.



          9             AFTER THEY HAVE PURCHASED THE LICENSE KEY, THEY



         10   TYPE IT IN TO THEIR COMPUTERS, AND IT ENABLES ALL THE



         11   PROFESSIONAL FEATURES TO COME ALIVE.  SO THEY ALREADY HAVE



         12   THE TECHNOLOGY ON THE COMPUTER.  THEY JUST DON'T GET ACCESS



         13   TO IT UNTIL THEY GET THE PROFESSIONAL KEY FROM US.



         14             THE COURT:  AND WHAT ARE THE PROFESSIONAL



         15   FEATURES?



         16             THE WITNESS:  IT'S VARIOUS THINGS LIKE DIFFERENT



         17   WAYS TO PRESENT THE CONTENT ON THE SCREEN, SOME EDITING



         18   FUNCTIONALITY, AND A BUNCH OF THINGS LIKE THAT.



         19             THE COURT:  ALL RIGHT.



         20   BY MR. MALONE:



         21   Q.  SO JUST TO BE SURE I UNDERSTAND, MOST OF THE CODE -- THE



         22   SOFTWARE CODE THAT PROVIDES THE FUNCTIONALITY OF THE PRO



         23   VERSION -- IS ALREADY PRESENT ALONG WITH THE BASIC VERSION;



         24   IS THAT CORRECT?



         25   A.  YES.  IN FACT, ALL OF THE CODE FOR THE PRO VERSION IS
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          1   PRESENT WITH THE BASIC VERSION.



          2   Q.  AND WHAT DOES THE KEY THAT YOU DESCRIBED THEN DO?



          3   A.  THE KEY ENABLES THE PROGRAM TO UNLOCK THE EXTRA



          4   FEATURES.  SO THEY ARE DISABLED IN THE BASIC VERSION, AND



          5   WHEN THE KEY IS INSTALLED, THEN THE PROGRAM KNOWS TO ENABLE



          6   THE NEW FEATURES.



          7   Q.  GIVEN THAT, FROM THE STANDPOINT OF A USER WHO HAS



          8   QUICKTIME BASIC, BUT DOES NOT YET HAVE THE KEY TO THE PRO



          9   VERSION, DOES THAT USER HAVE THE QUICKTIME PRO PRODUCT ON



         10   HIS P.C. AS FAR AS HE IS CONCERNED?



         11   A.  WELL, I NEED TO DRAW A DISTINCTION IN THAT, FROM THE



         12   TECHNOLOGY PERSPECTIVE, THEY HAVE ALL THE PIECES; THERE'S



         13   NOTHING FURTHER TO DOWNLOAD.  BUT FROM A FEATURE



         14   PERSPECTIVE, THE USER DOESN'T HAVE ACCESS TO ALL OF THE



         15   FEATURES UNTIL THEY GET THE PRO KEY.



         16   Q.  NOW, YOU TESTIFIED THAT AMONG THESE -- THESE SORT OF



         17   RANGE OF OFFERS THAT APPLE MADE TO COMPAQ, ONE OF THEM WAS



         18   THAT APPLE WOULD LICENSE THE QUICKTIME 3 BASIC VERSION TO



         19   COMPAQ FOR FREE; IS THAT CORRECT?



         20   A.  YES, THAT'S RIGHT.



         21   Q.  AND THAT WAS ALSO MR. SCHILLER'S SWORN DEPOSITION



         22   TESTIMONY ABOUT THIS MEETING, WHICH YOU CITE IN PARAGRAPH



         23   122 OF YOUR TESTIMONY; IS THAT RIGHT?



         24   A.  YES, THAT'S RIGHT.



         25   Q.  NOW, ON THURSDAY, MR. EDELMAN PLAYED A PORTION OF A
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          1   VIDEOTAPE OF THE DEPOSITION OF STEVE DECKER FROM COMPAQ,



          2   WHO, AT ONE POINT, SAID THAT HE WAS ONLY IN THE MEETING FOR



          3   A BRIEF PERIOD OF TIME.  IN THAT DEPOSITION, MR. DECKER



          4   CLAIMED THAT APPLE TOLD COMPAQ THAT COMPAQ WOULD HAVE TO PAY



          5   FOR BOTH QUICKTIME 3 AND QUICKTIME 2.



          6             IS THAT CLAIM BY MR. DECKER ABOUT WHAT HAPPENED AT



          7   THE MARCH 12TH MEETING ACCURATE?



          8   A.  NO, THAT CLAIM IS NOT ACCURATE.  WE OFFERED THEM A



          9   VERSION FOR FREE.



         10   Q.  IN MARCH 1988 -- EXCUSE ME, 1998 -- DID APPLE EVER TELL



         11   COMPAQ THAT IT WOULD HAVE TO PAY A ROYALTY IN ORDER TO



         12   LICENSE AND BUNDLE THE BASIC VERSION OF QUICKTIME 3?



         13   A.  NO, NOT TO MY KNOWLEDGE.



         14   Q.  AND DID APPLE EVER TELL COMPAQ IT WOULD HAVE TO PAY A



         15   ROYALTY TO CONTINUE TO BUNDLE THE OLD QUICKTIME 2 VERSION IT



         16   HAD BEEN BUNDLING?



         17   A.  NO.



         18   Q.  TO YOUR KNOWLEDGE, DID COMPAQ OR ANYONE AT COMPAQ EVER



         19   TELL ANYONE AT APPLE THAT COMPAQ HAD DECIDED NOT TO BUNDLE



         20   QUICKTIME 3 BECAUSE IT BELIEVED APPLE WAS INSISTING ON



         21   CHARGING A ROYALTY FOR THE BASIC VERSION?



         22   A.  NO.



         23   Q.  NOW, DR. TEVANIAN, YOU ALSO TESTIFIED IN YOUR WRITTEN



         24   DIRECT ABOUT A STATEMENT THAT MR. DECKER FROM COMPAQ MADE TO



         25   MR. SCHILLER FOLLOWING -- IMMEDIATELY FOLLOWING THE MARCH



�

                                                                              11



          1   12TH MEETING.  CAN I ASK YOU TO LOOK AT PARAGRAPH 125 OF



          2   YOUR TESTIMONY, PAGE 39?



          3   A.  OKAY.



          4   Q.  DO YOU HAVE THAT IN FRONT OF YOU?



          5   A.  YES, I DO.



          6   Q.  AND COULD YOU JUST READ WHAT YOUR TESTIMONY WAS ABOUT



          7   WHAT HAPPENED AT THE CONCLUSION OF THE MEETING?



          8   A.  DO YOU WANT ME TO READ THAT PARAGRAPH?



          9   Q.  YES, PLEASE.



         10   A.  "AT THE CONCLUSION OF THE MEETING, THE COMPAQ



         11   ENGINEERING TEAM STATED THAT THEY WERE VERY PLEASED WITH



         12   WHAT APPLE HAD PRESENTED.  AS MR. SCHILLER WAS LEAVING THE



         13   MEETING, STEPHEN DECKER, THE DIRECTOR OF PROCUREMENT IN THE



         14   PRESARIO DIVISION, CAME UP TO HIM AND SAID, `YOU HAVE TO



         15   UNDERSTAND WHAT'S GOING ON HERE.  THEY'RE VERY AFRAID OF



         16   DOING ANYTHING TO UPSET MICROSOFT.  WE ARE VERY WARY OF



         17   BUNDLING ANYTHING THAT WOULD UPSET MICROSOFT BECAUSE THEY



         18   TOUCH US IN SO MANY PLACES.'"



         19   Q.  NOW, ON THURSDAY AS PART OF THE VIDEOTAPE THAT



         20   MR. EDELMAN SHOWED YOU OF MR. DECKER'S DEPOSITION,



         21   MR. DECKER CLAIMED THAT HE HAD NOT DISCUSSED COMPAQ'S



         22   RELATIONSHIP WITH MICROSOFT WITH ANYONE FROM APPLE.  DO YOU



         23   RECALL THAT PART OF THE VIDEO?



         24   A.  YES, I DO.



         25   Q.  I'D LIKE TO SHOW YOU A SHORT PORTION OF THE VIDEOTAPE OF
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          1   THE SWORN DEPOSITION OF MR. SCHILLER FROM APPLE, WHO YOU



          2   CITE IN YOUR TESTIMONY THAT YOU JUST READ.  DO YOU HAVE THE



          3   TRANSCRIPT IN FRONT OF YOU?



          4   A.  OF MR. SCHILLER'S DEPOSITION?



          5   Q.  THIS IS MR. SCHILLER'S SEPTEMBER 11TH, 1998.  AND THIS



          6   IS PAGE 46.  I WILL WAIT UNTIL YOU FIND IT, IF IT'S THERE.



          7   A.  I HAVE A LOT OF PAPERS HERE.



          8   Q.  YEAH, YOU HAVE A LOT OF PAPER, I SEE.



          9             MR. MALONE:  YOUR HONOR, MAY I APPROACH?  I HAVE



         10   ANOTHER COPY.



         11             THE WITNESS:  I THINK I HAVE IT HERE.  SEPTEMBER



         12   11?



         13   BY MR. MALONE:



         14   Q.  YES, THAT'S CORRECT.  AND IF YOU WOULD TURN TO PAGE 46.



         15   A.  OKAY.



         16   Q.  THE SHORT PORTION OF THE VIDEO CLIP OF THE DEPOSITION I



         17   AM GOING TO SHOW RUNS FROM PAGE 46, LINE 20 THROUGH PAGE 49,



         18   LINE 3.



         19             (VIDEO EXCERPT PLAYED AS FOLLOWS:)



         20             BY MR. COVE:



         21             QUESTION:  AND DID YOU HAVE ANY FURTHER



         22   CONVERSATIONS WITH ANY COMPAQ REPRESENTATIVES AS THE MEETING



         23   BROKE UP?



         24             ANSWER:  YES.



         25             QUESTION:  WHAT HAPPENED?
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          1             ANSWER:  AT THE END OF THE MEETING, AS WE WERE ALL



          2   PACKING UP OUR EQUIPMENT TO GO, DAVID OBELCZ' BOSS, STEPHEN



          3   DECKER, WHO'S THE DIRECTOR OF PROCUREMENT IN THE PRESARIO



          4   DIVISION, CAME OVER TO ME AND EXPLAINED OR STATED THAT, "YOU



          5   HAVE TO UNDERSTAND WHAT'S GONE ON HERE.  THEY'RE VERY



          6   AFRAID" --THEY BEING THE MARKETING TEAM -- "OF DOING



          7   ANYTHING TO" -- I CAN'T REMEMBER THE WORD WAS -- "UPSET OR



          8   PISS OFF" -- I REALLY CAN'T REMEMBER; IT WAS ONE OF THOSE



          9   WORDS -- "MICROSOFT, AND ARE VERY WARY OF BUNDLING ANYTHING



         10   THAT WOULD UPSET MICROSOFT BECAUSE THEY TOUCH US IN SO MANY



         11   PLACES."



         12             QUESTION:  WHY DO YOU REMEMBER THAT PARTICULAR



         13   STATEMENT?



         14             ANSWER:  IT WAS A VERY IMPORTANT STATEMENT TO ME



         15   BECAUSE, AS I MENTIONED EARLIER, THE MEETING WAS VERY



         16   FRUSTRATING.  I AND MY TEAM WERE SHOWING SOME VERY EXCITING



         17   TECHNOLOGY TO COMPAQ AND TECHNOLOGY THAT ENABLES MANY THINGS



         18   THAT THEY ARE TRYING TO DO TODAY AND ARE VERY STRATEGIC TO



         19   THEM.  AND THE ENGINEERING TEAM WAS VERY EXCITED, AND YET



         20   THE MARKETING TEAM JUST DIDN'T SEEM TO GET EXCITED AND KEPT



         21   GOING BACK, TALKING ABOUT THE VALUE AGAINST WHAT MICROSOFT



         22   PROVIDES THEM, AND WE HAD A VERY DIFFICULT TIME, LET'S SAY,



         23   CONNECTING WITH THE MARKETING TEAM, AND WE COULDN'T



         24   UNDERSTAND WHY.



         25             AND SO THE MEETING LEFT VERY FRUSTRATED ON THE
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          1   MARKETING SIDE, AND TO HEAR THIS RIGHT AFTER AS EXPLANATION



          2   FOR WHY IT WAS FRUSTRATING, WAS QUITE REVEALING TO ME



          3   BECAUSE I JUST DID NOT EXPECT THAT TO BE A BIG ISSUE AND DID



          4   NOT ANTICIPATE COMING TO THE MEETING AND -- AND WAS JUST



          5   SURPRISED AT THE SCOPE OF THE ISSUE WITH THEM, BUT TO HEAR



          6   THAT AS EXPLANATION OF HERE'S WHY THE MEETING WENT THE WAY



          7   IT DID, WAS A SUMMARY OF THE MEETING AND SO IT STUCK IN MY



          8   MIND.



          9             IT'S NOT OFTEN THAT YOU HAVE A COMMENT LIKE THAT



         10   AFTER A MEETING.



         11             MR. EDELMAN:  OBJECT TO LAST PORTION.  MOVE TO



         12   STRIKE.



         13             BY MR. COVE:



         14             QUESTION:  HAVE YOU EVER HAD A SIMILAR SITUATION



         15   OCCUR IN YOUR CAREER?



         16             ANSWER:  NEVER.



         17             QUESTION:  WHAT DID YOU UNDERSTAND MR. DECKER TO



         18   MEAN WHEN HE MADE THE STATEMENT TO YOU?



         19             ANSWER:  MR. DECKER EXPLAINED TO ME THAT THE



         20   MARKETING TEAM WAS AFRAID OF USING APPLE'S QUICKTIME



         21   SOFTWARE IF IT MEANT THERE WOULD BE ANY REPERCUSSIONS FROM



         22   MICROSOFT IN ANY OTHER WAY IN ANY OTHER AREA OF THEIR



         23   BUSINESS THAT THEY HAVE TOGETHER WITH MICROSOFT.



         24             QUESTION:  WHAT HAPPENED AFTER THE MEETING WITH



         25   REGARD TO YOUR PROPOSAL TO COMPAQ?
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          1             ANSWER:  ONE WEEK LATER WE HEARD BACK FROM



          2   MR. OBELCZ THAT THE DECISION WAS MADE TO NOT MOVE AHEAD WITH



          3   A LICENSING PLAN, TO NOT TAKE US UP ON OUR OFFER -- IN FACT,



          4   TO REMOVE ANY QUICKTIME FROM THEIR PRODUCTS.  AS I



          5   MENTIONED, THEY HAD BEEN PREVIOUSLY BUNDLING QUICKTIME.



          6             (END OF PLAYING OF VIDEO EXCERPT.)



          7   BY MR. MALONE:



          8   Q.  DR. TEVANIAN, TO YOUR KNOWLEDGE, IS THAT, IN FACT, WHAT



          9   OCCURRED AT THE CONCLUSION OF THE MARCH 12TH MEETING WITH



         10   COMPAQ?



         11   A.  YES, IT IS.



         12   Q.  NOW, IN THE TESTIMONY WE JUST SAW, MR. SCHILLER TALKS



         13   ABOUT MR. OBELCZ, THE COMPAQ EMPLOYEE WHO WORKED FOR



         14   MR. DECKER.  IS THAT THE SAME MR. OBELCZ WHO ASKED TO SET UP



         15   THE MEETING WITH APPLE IN THE FIRST PLACE?



         16   A.  YES.



         17   Q.  I WOULD LIKE NOW TO HAVE YOU LOOK IN THE BINDER IN FRONT



         18   OF YOU AT GOVERNMENT EXHIBIT 269, WHICH HAS ALREADY BEEN



         19   ADMITTED INTO EVIDENCE.  EXHIBIT 269 IS A MARCH 30TH, 1998



         20   E-MAIL FROM MR. OBELCZ TO MR. SCHILLER AT APPLE, AND THE



         21   SUBJECT IS "THANK YOU FOR YOUR VISIT."  DO YOU SEE THAT?



         22   A.  YES, I SEE IT.



         23   Q.  OKAY.  NOW, DR. TEVANIAN, THIS E-MAIL FROM MR. OBELCZ



         24   WAS SENT JUST A LITTLE OVER TWO WEEKS AFTER THE APPLE-COMPAQ



         25   MEETING WE'VE BEEN TALKING ABOUT?
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          1   A.  RIGHT.



          2   Q.  AND IT STARTS OFF IN THE FIRST PARAGRAPH:  "PHIL, I



          3   WANTED TO THANK YOU FOR YOUR VISIT TO COMPAQ AND ALL THE



          4   EFFORT YOU HAVE PUT IN FOR QUICKTIME 3.0.  I UNDERSTAND THE



          5   PATH COMPAQ HAS TAKEN, AND I KNOW IT WAS NOT THE IDEA" -- I



          6   ASSUME THAT MEANS IDEAL -- "DIRECTION YOU HAD HOPED FOR FROM



          7   THE CONSUMER DIVISION."



          8             WHAT DO YOU UNDERSTAND "THE PATH COMPAQ HAS TAKEN"



          9   TO MEAN HERE AS MR. OBELCZ WRITES IT?



         10   A.  MY UNDERSTANDING IS THAT THEY'LL BE GOING FORWARD WITH



         11   MICROSOFT'S MULTIMEDIA TECHNOLOGY.



         12   Q.  AND NOT BUNDLING QUICKTIME?



         13   A.  THAT'S RIGHT.



         14   Q.  NOW, BEFORE WE GO ON, LET ME JUST ASK.  DOES MR. OBELCZ



         15   SAY ANYWHERE IN THIS E-MAIL ANYTHING ABOUT COMPAQ DECIDING



         16   NOT TO BUNDLE QUICKTIME BECAUSE THEY THOUGHT APPLE WAS



         17   INSISTING ON CHARGING FOR THE BASIC VERSION OF QUICKTIME?



         18   A.  NO, HE DOESN'T.



         19   Q.  LET'S LOOK INSTEAD AT WHAT MR. OBELCZ DOES SAY.  IF



         20   YOU'D LOOK, FIRST, AT THE FINAL PARAGRAPH.  IF YOU LOOK AT



         21   THE FINAL PARAGRAPH, HE SAYS:  "YOU HAVE A GREAT PRODUCT,



         22   PHIL, AND I AM SURE WE CAN FIND A HOME FOR IT."  DO YOU SEE



         23   THAT?



         24   A.  YES, I DO.



         25   Q.  AND IN THE PARAGRAPH IMMEDIATELY ABOVE THAT, HE WRITES:
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          1   "I HOPE WE CAN STAY IN TOUCH AND I WOULD LIKE TO VISIT YOUR



          2   FACILITIES THE NEXT TIME I AM IN THE BAY AREA.  I THINK



          3   APPLE HAS A LOT TO OFFER AND I HAVE BEEN EVANGELIZING



          4   QUICKTIME 3.0 AND QUICKTIME 3.0 PRO AS AN EXCELLENT



          5   ALTERNATIVE TO DIRECTSHOW FOR DVD TITLE DEVELOPMENT.  THE



          6   FOLKS IN REDMOND BEAT ME UP FOR IT, BUT ALSO QUIETLY TELL ME



          7   THEY ARE IMPRESSED."



          8             DO YOU SEE THAT?



          9   A.  YES, I DO.



         10   Q.  WHEN MR. OBELCZ WRITES THAT THE FOLKS IN REDMOND BEAT



         11   HIM UP FOR EVANGELIZING QUICKTIME AT COMPAQ, DO YOU HAVE AN



         12   UNDERSTANDING OF WHAT HE'S REFERRING TO?



         13   A.  THAT WOULD BE MICROSOFT.



         14             MR. EDELMAN:  YOUR HONOR --



         15             THE COURT:  MR. EDELMAN?



         16             MR. EDELMAN:  YOUR HONOR, I WOULD OBJECT TO THIS



         17   LINE OF QUESTIONING ON THE GROUNDS THAT THERE HAS BEEN NO



         18   FOUNDATION LAID THAT DR. TEVANIAN HAS ANY BASIS TO TESTIFY



         19   ON WHAT THE AUTHOR OF GOVERNMENT'S EXHIBIT 269 HAD IN MIND



         20   WHEN HE WROTE THIS E-MAIL TO SOMEONE OTHER THAN



         21   DR. TEVANIAN.



         22             THE COURT:  ALL RIGHT.  I THINK I HEARD YOU, BUT



         23   COME FORWARD THE NEXT TIME YOU WANT TO MAKE AN OBJECTION, IF



         24   YOU WILL.



         25             MY UNDERSTANDING IS HE'S SIMPLY BEING ASKED FOR
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          1   HIS UNDERSTANDING OF WHAT THE PURPORT OF THIS E-MAIL WAS,



          2   AND I AM GOING TO OVERRULE THE OBJECTION.



          3   BY MR. MALONE:



          4   Q.  DR. TEVANIAN, IS MR. OBELCZ' STATEMENT IN THIS E-MAIL



          5   ABOUT THE FOLKS IN REDMOND BEATING HIM UP FOR EVANGELIZING



          6   QUICKTIME AT COMPAQ CONSISTENT WITH THE STATEMENT WE JUST



          7   SAW FROM MR. SCHILLER ABOUT WHAT MR. DECKER SAID TO HIM



          8   FOLLOWING THE MARCH 12TH MEETING?



          9   A.  YES, IT IS.



         10   Q.  NOW, YOU DESCRIBED A FEW MINUTES AGO THE WAY THAT APPLE



         11   LICENSES QUICKTIME BASIC AND QUICKTIME PRO.  BEFORE WE MOVE



         12   ON, LET ME JUST ASK YOU, HOW MANY FREE LICENSES OR



         13   ROYALTY-FREE LICENSES FOR QUICKTIME BASIC DOES APPLE HAVE



         14   OUT AMONG DEVELOPERS AND OEM'S?



         15   A.  I DON'T KNOW THE EXACT NUMBER.  WE HAVE APPROXIMATELY



         16   800 LICENSEES OVERALL FOR QUICKTIME 3, AND MY UNDERSTANDING



         17   IS MOST OF THEM ARE FOR THE FREE VERSION.



         18   Q.  NOW, DR. TEVANIAN, LET'S TURN BACK A LITTLE FURTHER TO



         19   WEDNESDAY AFTERNOON.  THERE MR. EDELMAN ASKED YOU A SERIES



         20   OF QUESTIONS ABOUT COMPETITION AND CONDITIONS IN WHAT HE



         21   CALLED THE, QUOTE, PERSONAL COMPUTER INDUSTRY, END QUOTE.



         22   DO YOU RECALL THOSE QUESTIONS?



         23   A.  YES, I DO.



         24   Q.  HE ASKED YOU, AMONG OTHER THINGS, WHETHER THE PERSONAL



         25   COMPUTER INDUSTRY WAS HIGHLY COMPETITIVE OR CHARACTERIZED BY
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          1   AGGRESSIVE PRICING PRACTICES, FOR EXAMPLE.    DO YOU RECALL



          2   THAT?



          3   A.  YES, I DO.



          4   Q.  WHEN YOU WERE ANSWERING THOSE QUESTIONS, WERE YOU



          5   DEFINING THE TERM OR MEANING TO DEFINE THE TERM "PERSONAL



          6   COMPUTER INDUSTRY" TO BE LIMITED JUST TO THE DESKTOP



          7   OPERATING SYSTEM SOFTWARE MARKET?



          8   A.  NO, I WAS REFERRING TO THE PERSONAL COMPUTING INDUSTRY



          9   AT LARGE, INCLUDING SOFTWARE AND HARDWARE.



         10   Q.  AND CAN YOU JUST EXPLAIN TO THE COURT A BIT MORE WHAT



         11   YOU MEAN ABOUT THE PERSONAL COMPUTER INDUSTRY AT LARGE?



         12   WHAT DO YOU INCLUDE WITHIN THAT?



         13   A.  RIGHT.  PRIMARILY, WHAT I MEAN THERE ARE, FOR EXAMPLE,



         14   THE P.C. OEM'S, THE BIG COMPANIES THAT SELL THE BOXES, THE



         15   SUPPLIERS TO THEM, AND COMPANIES LIKE THAT.



         16   Q.  AND, IN FACT, APPLE ITSELF MAKES AND SELLS BOTH



         17   HARDWARE, PERSONAL COMPUTERS, AS WELL AS OPERATING SYSTEM



         18   SOFTWARE AND OTHER SOFTWARE THAT RUNS ON THEM; IS THAT



         19   RIGHT?



         20   A.  YES, THAT'S RIGHT.



         21   Q.  NOW, MR. EDELMAN ALSO ASKED YOU SOME QUESTIONS ABOUT



         22   YOUR DIRECT TESTIMONY THAT MICROSOFT HAS A MONOPOLY IN THE



         23   MARKET FOR DESKTOP COMPUTER OPERATING SYSTEMS.  DO YOU



         24   RECALL THAT?



         25   A.  YES.
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          1   Q.  AND HE ASKED YOU, AS I RECALL, WHETHER YOU HAD ANY



          2   SPECIAL TRAINING IN ANTITRUST LAW OR IN ECONOMICS, AND YOU



          3   SAID YOU DID NOT?



          4   A.  THAT'S RIGHT.



          5   Q.  IS IT NECESSARY FOR YOU TO BE AN ANTITRUST LAWYER OR AN



          6   ECONOMIST IN ORDER TO GIVE THE TESTIMONY THAT YOU DID IN



          7   YOUR WRITTEN STATEMENT ABOUT MICROSOFT'S MONOPOLY?



          8   A.  NO.  I DON'T THINK SO.



          9   Q.  WHY NOT?



         10   A.  WELL, BECAUSE I HAVE A GOOD UNDERSTANDING OF OUR



         11   INDUSTRY IN GENERAL AND, IN PARTICULAR, BOTH THE ECONOMICS



         12   AND TECHNOLOGY THEREIN.



         13   Q.  AND WHAT IS IT ABOUT THAT UNDERSTANDING THAT PROVIDES



         14   THE BASIS FOR YOU SAYING, AS YOU DO IN YOUR WRITTEN



         15   TESTIMONY, THAT MICROSOFT HAS A MONOPOLY IN DESKTOP



         16   OPERATING SYSTEMS?



         17   A.  WELL, CERTAINLY THERE IS THE HIGH MARKET SHARE, BUT MORE



         18   IMPORTANTLY, THERE ARE THINGS LIKE THE SYMBIOSIS OF THE



         19   APPLICATIONS AND THE OPERATING SYSTEM THAT I TALKED ABOUT.



         20   AND THERE ARE ALSO ISSUES LIKE JUST THE -- THE HUGE



         21   CHALLENGE THERE WOULD BE TO BUILDING COMPETITIVE OPERATING



         22   SYSTEMS THAT COULD ENCOMPASS THE FUNCTIONALITY OF THE



         23   WINDOWS OPERATING SYSTEM TO EVEN RUN THOSE APPLICATIONS.



         24   THERE'S HIGH SWITCHING COSTS AND JUST -- IT SEEMS UNLIKELY



         25   TO ME THAT YOU COULDN'T CALL IT A MONOPOLY.
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          1   Q.  AND WAS ONE OF THOSE BIG CHALLENGES OR HIGH CHALLENGES



          2   THAT YOU WERE TALKING ABOUT THE NEED TO HAVE A LARGE NUMBER



          3   OF APPLICATIONS FOR AN OPERATING SYSTEM?



          4   A.  YES.



          5             MR. EDELMAN:  OBJECTION TO THE LEADING, YOUR



          6   HONOR.



          7             THE COURT:  TRY NOT TO LEAD, MR. MALONE.



          8             MR. MALONE:  THANK YOU, YOUR HONOR.



          9             THE COURT:  OVERRULED.



         10   BY MR. MALONE:



         11   Q.  DR. TEVANIAN, MOVING ON TO ONE OTHER AREA, IN YOUR



         12   CROSS-EXAMINATION ON WEDNESDAY, MR. EDELMAN ASKED YOU A LOT



         13   OF QUESTIONS ABOUT THE AUGUST 5TH, 1997 AGREEMENT BETWEEN



         14   APPLE AND MICROSOFT THAT YOU TESTIFIED REQUIRES, AMONG OTHER



         15   THINGS, APPLE TO MAKE INTERNET EXPLORER THE DEFAULT BROWSER



         16   ON THE MAC OS AND NOT TO PROMOTE OTHER BROWSERS.  DO YOU



         17   RECALL THAT AREA OF QUESTIONING?



         18   A.  YES, I DO.



         19   Q.  AND HE ASKED YOU SOME QUESTIONS ABOUT THE EVENTS LEADING



         20   UP TO THAT AGREEMENT; IS THAT RIGHT?



         21   A.  YES.



         22   Q.  I WOULD LIKE TO SPEND JUST A FEW MINUTES ASKING YOU SOME



         23   FOLLOW-UP QUESTIONS ABOUT THAT AREA.  FIRST, YOU TESTIFIED



         24   IN YOUR WRITTEN DIRECT ABOUT AN ORAL AGREEMENT THAT WAS



         25   REACHED IN LATE 1996 OR EARLY 1997 BETWEEN GIL AMELIO AND
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          1   BILL GATES; IS THAT RIGHT?



          2   A.  YES.



          3   Q.  WHO WAS MR. AMELIO AT THAT TIME?



          4   A.  HE WAS THE C.E.O. OF APPLE.



          5   Q.  AND CAN YOU DESCRIBE BRIEFLY FOR THE COURT WHAT THE



          6   AGREEMENT WAS, AS YOU UNDERSTAND IT.



          7   A.  SURE.  THE AGREEMENT WAS THAT, IN EXCHANGE FOR A



          8   POSITIVE ENDORSEMENT OF THE ACQUISITION OF NEXT BY APPLE,



          9   APPLE WOULD AGREE TO BUNDLE INTERNET EXPLORER IN WITH THE



         10   MAC OS.



         11   Q.  AND I'M SORRY.  WHAT -- IN RETURN FOR APPLE BUNDLING IN



         12   INTERNET EXPLORER, WHAT WOULD MICROSOFT DO?



         13   A.  MICROSOFT WOULD GIVE AN ENDORSEMENT FOR THE ACQUISITION



         14   OF NEXT BY APPLE AT AN UPCOMING TRADE SHOW CALLED MACWORLD.



         15   Q.  AND WHY, IF AT ALL, WAS IT IMPORTANT FOR APPLE TO HAVE



         16   MICROSOFT GIVE THIS ENDORSEMENT OF APPLE'S ACQUISITION OF



         17   NEXT?



         18   A.  WELL, PROBABLY THE BIGGEST REASON WAS BECAUSE MICROSOFT



         19   WAS THE BIGGEST INDEPENDENT SUPPLIER OF APPLICATIONS FOR THE



         20   MACINTOSH.



         21   Q.  AND CAN YOU EXPLAIN TO THE COURT WHY THAT MATTERED TO



         22   APPLE.  WHAT DIFFERENCE DID THAT MAKE?



         23   A.  SURE.  THAT MAKES A DIFFERENCE BECAUSE, FOR USERS, THEY



         24   WANT TO KNOW THAT ANY OPERATING SYSTEM THEY'RE GOING TO GET



         25   IN THE FUTURE WILL SUPPORT THE APPLICATIONS THAT THEY NEED
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          1   TO USE, AND MICROSOFT BEING THE LARGEST, IT WAS IMPORTANT



          2   FOR THEM TO SUPPORT THE OPERATING SYSTEM.



          3   Q.  WHAT IF ANY SIGNIFICANCE WOULD MICROSOFT'S SUPPORT HAVE



          4   HAD IN TERMS OF OTHER SOFTWARE DEVELOPERS?



          5   A.  OH, I THINK, YOU KNOW, MICROSOFT HAD THE ABILITY FOR --



          6   ESSENTIALLY TO INFLUENCE OTHER SOFTWARE DEVELOPERS AND THAT



          7   ANYTHING THAT THEY WOULD SUPPORT STRONGLY, OTHER DEVELOPERS



          8   WOULD BELIEVE WOULD BECOME SUCCESSFUL, WITH THE OPPOSITE



          9   BEING TRUE AS WELL.  ANYTHING THAT THEY DIDN'T SUPPORT



         10   AGGRESSIVELY, OTHER SOFTWARE DEVELOPERS WOULD HAVE QUESTIONS



         11   ABOUT.



         12   Q.  WHAT, IF ANYTHING, DID APPLE DO TO CARRY OUT OR



         13   IMPLEMENT THIS ORAL AGREEMENT WITH MICROSOFT?



         14   A.  WHAT WE DID WAS WE BUNDLED IE 3.0 IN MAC OS 8.0.



         15   Q.  AND WHEN YOU SAY YOU BUNDLED IT, HOW -- PHYSICALLY HOW



         16   DID YOU DO THAT?  HOW WAS IE PRESENTED TO THE USER?



         17   A.  IT WAS -- IT WAS INSTALLED BY DEFAULT ON THE DISK, NOT



         18   AS THE DEFAULT BROWSER, BUT AS ANOTHER BROWSER THAT A USER



         19   COULD GO AND FIND AND RUN.



         20   Q.  YOU SAID NOT AS THE DEFAULT BROWSER.  WAS IE THE DEFAULT



         21   BROWSER AT THIS TIME AS PART OF THIS AGREEMENT?



         22   A.  NO.



         23   Q.  DID MICROSOFT EVER COMPLAIN OR SAY ANYTHING TO APPLE



         24   ABOUT IE NOT BEING THE DEFAULT BROWSER AS A RESULT OF THIS



         25   ORAL AGREEMENT?
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          1   A.  YES.  WHEN THEY DISCOVERED WHAT OUR PLAN WAS FOR PUTTING



          2   THE BROWSER INTO MAC OS 8.0 AND LEARNED THAT IT WOULDN'T BE



          3   THE DEFAULT, THEY BECAME UPSET.



          4   Q.  AND YOU SAY THEY BECAME UPSET.  HOW DID APPLE LEARN



          5   ABOUT THAT?  HOW DID MICROSOFT MAKE IT KNOWN THAT THEY WERE



          6   UPSET?



          7   A.  I DON'T RECALL THE EXACT MECHANISM, ALTHOUGH IT OCCURRED



          8   IN VARIOUS DISCUSSIONS AMONGST APPLE AND MICROSOFT



          9   EMPLOYEES.



         10   Q.  DR. TEVANIAN, I'D LIKE TO SHOW YOU A DOCUMENT THAT HAS



         11   BEEN MARKED FOR IDENTIFICATION AS GOVERNMENT EXHIBIT 1053.



         12   DO YOU HAVE THAT IN YOUR BINDER?



         13   A.  YES, I HAVE IT.



         14   Q.  AND EXHIBIT 1053 APPEARS TO BE A JULY 3RD, 1997 LETTER



         15   FROM GIL AMELIO AT APPLE TO BILL GATES AT MICROSOFT; IS THAT



         16   RIGHT?



         17   A.  YES.



         18             MR. MALONE:  YOUR HONOR, I WOULD MOVE THE



         19   ADMISSION OF GOVERNMENT EXHIBIT 1053.



         20             MR. EDELMAN:  NO OBJECTION, YOUR HONOR.



         21             THE COURT:  GOVERNMENT'S 1053 IS ADMITTED.



         22                                   (WHEREUPON, PLAINTIFFS'



         23                                   EXHIBIT NUMBER 1053 WAS



         24                                   RECEIVED IN EVIDENCE.)



         25   BY MR. MALONE:
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          1   Q.  IF YOU'D LOOK AT THE FIRST PARAGRAPH ON THE FIRST PAGE



          2   OF 1053 -- DO YOU SEE THAT?  MR. AMELIO WRITES:  "THIS IS IN



          3   RESPONSE TO OUR TELEPHONE CONVERSATION ON JULY 1, 1997,



          4   CONCERNING THE DISCUSSIONS BETWEEN OUR COMPANIES RELATIVE TO



          5   A BUSINESS ALLIANCE AND PATENT CROSS-LICENSE AGREEMENT."  DO



          6   YOU SEE THAT?



          7   A.  YES.



          8   Q.  WOULD YOU TURN THEN TO THE THIRD PAGE OF THIS DOCUMENT,



          9   THE FIRST FULL PARAGRAPH UP NEAR THE TOP, THE ONE THAT



         10   BEGINS "BEFORE I CLOSE."  DO YOU SEE THAT?



         11   A.  YES.



         12   Q.  MR. AMELIO WRITES HERE:  "BEFORE I CLOSE, I'D LIKE TO



         13   COMMENT ON THE INCLUSION OF INTERNET EXPLORER WITH OUR



         14   RELEASE OF MAC OS 8.  I KNOW THAT THIS IS A SOURCE OF GREAT



         15   IRRITATION TO YOU."



         16             DO YOU KNOW WHAT MR. AMELIO WAS REFERRING TO WHEN



         17   HE DESCRIBES THIS BEING A SOURCE OF GREAT IRRITATION TO



         18   MR. GATES?



         19   A.  YES, I DO.  WHAT HE IS REFERRING TO THERE IS THE FACT



         20   THAT MR. GATES WAS UNHAPPY THAT, ALTHOUGH WE WERE INCLUDING



         21   IT WITH MAC OS 8, WE WERE NOT INCLUDING IT AS THE DEFAULT.



         22   Q.  DO YOU SEE ABOUT HALFWAY DOWN THE PARAGRAPH, MR. AMELIO



         23   WRITES:  "UNTIL YOUR PHONE CALL TO ME ON THIS, WE FELT WE



         24   WERE IN COMPLETE ALIGNMENT WITH MICROSOFT."



         25   A.  YES.
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          1   Q.  DO YOU KNOW WHETHER, IN FACT, THERE WERE DIRECT



          2   DISCUSSIONS BETWEEN MR. GATES AND MR. AMELIO ABOUT



          3   MICROSOFT'S IRRITATION OVER APPLE'S SHIPMENT OF INTERNET



          4   EXPLORER?



          5   A.  YES.



          6   Q.  NOW, IN HIS CROSS-EXAMINATION, MR. EDELMAN ASKED YOU



          7   SOME QUESTIONS ABOUT A NUMBER OF DIFFERENT NEGOTIATIONS THAT



          8   WERE GOING ON BETWEEN APPLE AND MICROSOFT IN THE 1996 AND



          9   THEN INTO 1997 TIME PERIOD.  DO YOU RECALL THAT?



         10   A.  YES.



         11   Q.  AND YOU TESTIFIED, I BELIEVE, THAT THESE WERE ORIGINALLY



         12   SEPARATE NEGOTIATIONS THAT MICROSOFT COMBINED INTO ONE



         13   OVERALL DISCUSSION.



         14   A.  THAT'S RIGHT.



         15   Q.  IF YOU WOULD -- AND I AM SORRY; YOU JUST PUT IT AWAY.



         16   IF YOU WOULD LOOK AGAIN AT EXHIBIT 1053, THE FIRST PAGE.  I



         17   APOLOGIZE.  DO YOU HAVE THAT IN FRONT OF YOU?



         18   A.  YES, I DO.



         19   Q.  DO YOU SEE IN THE FIRST FULL PARAGRAPH UNDER THE



         20   NUMBERED SECTIONS, MR. AMELIO WRITES:  "I SUGGESTED TO OUR



         21   TEAM THAT WE MIGHT BE ABLE TO GAIN SOME MOMENTUM BY TAKING



         22   THESE ITEMS UP SEPARATELY RATHER THAN TRYING TO ACHIEVE AN



         23   OMNIBUS AGREEMENT."



         24             AND THEN ONE SENTENCE FURTHER DOWN:  "IT IS MY



         25   UNDERSTANDING THAT MICROSOFT DID NOT WANT TO PROCEED IN THIS
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          1   MATTER BUT RATHER WANTED ONE ALL-ENCOMPASSING AGREEMENT."



          2             IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF HOW



          3   THE SEPARATE NEGOTIATIONS WERE COMBINED?



          4   A.  YES.



          5   Q.  YOU MIGHT JUST LEAVE THAT OPEN IN FRONT OF YOU IN CASE I



          6   COME BACK TO IT BEFORE WE DO ANYTHING ELSE.



          7             IN YOUR TESTIMONY, BOTH IN YOUR WRITTEN DIRECT AND



          8   ON CROSS-EXAMINATION, YOU TESTIFIED THAT SOMEWHERE IN



          9   MID-1997, IN THE COURSE OF THESE NEGOTIATIONS, MICROSOFT



         10   THREATENED TO CANCEL THE DEVELOPMENT OF CERTAIN NEW



         11   APPLICATIONS FOR THE MAC OPERATING SYSTEM.  DO YOU RECALL



         12   THAT?



         13   A.  YES.



         14   Q.  AND IN PARTICULAR, YOU TALKED ABOUT A THREAT TO CANCEL



         15   THE NEW VERSION OF OFFICE FOR THE MAC.



         16   A.  THAT'S RIGHT.



         17   Q.  AND AT THAT TIME, WHAT WAS THE NEW VERSION OF THE MAC



         18   OFFICE KNOWN AS?



         19   A.  AT THAT TIME, IT WAS OFFICE 97.



         20   Q.  AND WHAT DID IT EVENTUALLY BECOME WHEN IT WAS RELEASED



         21   BY MICROSOFT?



         22   A.  OFFICE 98.



         23   Q.  IF YOU WOULD, PLEASE, TURN TO PARAGRAPH 35 OF YOUR



         24   DIRECT TESTIMONY.  THAT'S ON PAGE 11.  DO YOU SEE THAT?



         25   A.  YES, I DO.
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          1   Q.  OKAY.  IN THE SECOND SENTENCE OF PARAGRAPH 35, YOU WRITE



          2   THAT, "BECAUSE MICROSOFT OFFICE COMPLETELY DOMINATES THE



          3   MARKET FOR OFFICE PRODUCTIVITY SUITES, IT IS CRITICAL TO THE



          4   COMMERCIAL VIABILITY OF THE APPLE MAC OS TO HAVE A VERSION



          5   OF MICROSOFT OFFICE THAT CAN RUN ON THE MAC OS OPERATING



          6   SYSTEM."  DO YOU SEE THAT?



          7   A.  YES.



          8   Q.  CAN YOU EXPLAIN TO THE COURT WHAT YOU MEAN WHEN YOU SAY



          9   THAT IT WAS CRITICAL TO THE COMMERCIAL VIABILITY OF THE



         10   MAC OS TO HAVE A VERSION OF OFFICE?



         11   A.  YES.  WHAT I MEAN BY THAT IS THAT FOR MANY OF OUR



         12   CUSTOMERS -- IN FACT, MOST OF OUR CUSTOMERS -- OFFICE WAS A



         13   CRITICAL APPLICATION THAT THEY DEPENDED ON.  AND IF OFFICE



         14   WERE NO LONGER TO BE AVAILABLE AND IF NEW VERSIONS WERE NOT



         15   TO BE PRODUCED, THEN WE WOULD BASICALLY LOSE OUR CUSTOMERS.



         16   Q.  YOU GO ON TO SAY IN THE NEXT SENTENCE THAT, "WITHDRAWAL



         17   OF MICROSOFT'S SUPPORT FOR ITS MICROSOFT OFFICE FOR THE



         18   MACINTOSH PROGRAM WOULD HAVE A DEVASTATING EFFECT ON THE



         19   MAC OS."



         20             CAN EXPLAIN WHAT YOU MEAN -- WHAT YOU HAVE IN MIND



         21   WHEN YOU SAY "A DEVASTATING EFFECT"?



         22   A.  RIGHT.  WHAT I MEAN IS, AGAIN, WITHOUT OFFICE AVAILABLE



         23   TO OUR USERS, OR, IN FACT, GOOD VERSIONS OF OFFICE



         24   AVAILABLE, PEOPLE WOULD START USING -- STOP USING THE



         25   MACINTOSH OS.
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          1   Q.  YOU THEN GO ON TO GIVE A COUPLE OF DIFFERENT REASONS OR



          2   EXPLANATIONS.  YOU FIRST SAY -- YOU FIRST SAY:  "THIS NOT



          3   ONLY WOULD BE DUE TO THE LOSS OF THE SPECIFIC APPLICATION."



          4   NOW, IS THAT THE PHENOMENON OR THE POSSIBILITY YOU WERE JUST



          5   DESCRIBING IN YOUR ANSWER?



          6   A.  YES.



          7   Q.  YOU GO ON TO SAY:  "BUT ALSO BECAUSE IT WOULD PROMPT



          8   INDEPENDENT SOFTWARE VENDORS TO REASSESS THEIR CONTINUED



          9   INVESTMENT IN DEVELOPING APPLICATION PROGRAMS FOR APPLE'S



         10   OPERATING SYSTEM."



         11             CAN YOU EXPLAIN TO THE COURT WHAT YOU MEAN BY THAT



         12   STATEMENT?



         13   A.  RIGHT.  SO THERE'S BASICALLY TWO EFFECTS HERE.  THERE'S



         14   THE FIRST EFFECT, WHICH IS CUSTOMERS CAN'T GET OFFICE, WHICH



         15   IS, OF COURSE, DEVASTATING IN AND OF ITSELF.



         16             THE SECOND EFFECT, WHICH MAKES THE PROBLEM EVEN



         17   WORSE, IS IF OTHER SOFTWARE DEVELOPERS, WHO ARE DEVELOPING



         18   OTHER APPLICATIONS, WHICH ARE ALSO IMPORTANT TO CUSTOMERS,



         19   SEE THAT MICROSOFT IS PULLING AWAY AND OFFICE IS PULLING



         20   AWAY, THEN THEY WOULD PULL AWAY THEMSELVES BECAUSE THEY



         21   WOULD SEE THE WHOLE PLATFORM AS JUST DYING OUT.



         22   Q.  TURN, IF YOU WOULD, FOR A MOMENT TO EXHIBIT 1036 WHICH



         23   IS IN YOUR BINDER, AND THIS HAS ALREADY BEEN ADMITTED INTO



         24   EVIDENCE.



         25   A.  1036 ISN'T IN THE BINDER.
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          1   Q.  IS IT THERE IN THE BACK SOMEWHERE?



          2   A.  NO, IT'S NOT IN HERE.



          3   Q.  OKAY.  CAN I ASK YOU -- CAN YOU SEE THE DOCUMENT ON THE



          4   SCREEN IN FRONT OF YOU?  IS THAT READABLE?



          5   A.  YES.



          6   Q.  OKAY.  TELL ME IF WE GET TO A PAGE WHERE IT'S NOT.  I'D



          7   LIKE TO TURN ON THAT VERSION OF EXHIBIT 1036 TO THE -- IF IT



          8   WILL MAKE IT EASIER, LET ME PLACE A PAPER COPY IN FRONT OF



          9   YOU.



         10             MR. MALONE:  MAY I APPROACH, YOUR HONOR?



         11             THE COURT:  SURE.



         12   BY MR. MALONE:



         13   Q.  DR. TEVANIAN, TURN, IF YOU WOULD PLEASE, TO THE THIRD



         14   PAGE FROM THE END, THE ONE THAT BEARS THE PRODUCTION NUMBER



         15   DOWN ON THE BOTTOM, MAC 10347.  DO YOU SEE THAT?



         16   A.  YES.



         17   Q.  AND THIS DOCUMENT READS:  "WHAT MICROSOFT HAS TO



         18   LEVERAGE," AND THE SECOND AND THIRD BULLETS POINTS DOWN SAY



         19   "EXCEL OWNS 100 PERCENT OF THE MAC PRODUCTIVITY SPREADSHEET



         20   MARKET."  THE NEXT BULLET POINT IS "WORD HAS 92 PERCENT OF



         21   THE WORD PROCESSING PRODUCTIVITY MARKET."



         22             WHAT SIGNIFICANCE, IF ANY, DO THESE FIGURES HAVE



         23   FOR THE EXPLANATION YOU WERE JUST GIVING OF WHY IT WOULD BE



         24   DEVASTATING TO HAVE MICROSOFT WITHDRAW OR CANCEL SUPPORT FOR



         25   A NEW VERSION OF OFFICE?
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          1   A.  WELL, THIS TALKS ABOUT ESSENTIALLY WHAT I WAS SAYING



          2   ABOUT OUR CUSTOMERS NEEDED TO HAVE THESE APPLICATIONS.



          3   THESE WERE THE APPLICATIONS THEY USED IN THIS MARKET.



          4   Q.  AND THE NEXT-TO-THE-LAST BULLET POINT SAYS:  "AS THE



          5   LARGEST MACINTOSH DEVELOPER" -- I ASSUME THAT'S REFERRING TO



          6   MICROSOFT?



          7   A.  YES.



          8   Q.  -- "ABANDONMENT OF THE PLATFORM WOULD HAVE SERIOUS



          9   RAMIFICATIONS."



         10             IS THAT THE TWO EFFECTS THAT YOU WERE DESCRIBING



         11   JUST A MOMENT AGO?



         12   A.  YES.



         13   Q.  NOW, IN THE CROSS-EXAMINATION, MR. EDELMAN ASKED YOU



         14   WHETHER MICROSOFT THREATENED TO CUT OFF ALL SUPPORT FOR



         15   OFFICE OR JUST TO CANCEL THE DEVELOPMENT OF THE NEW VERSION



         16   OF OFFICE.  DO YOU RECALL THAT?



         17   A.  YES.



         18   Q.  AND YOU TESTIFIED THAT THE THREAT TO CANCEL THE NEW



         19   VERSION OF OFFICE WOULD ESSENTIALLY HAVE THE NET EFFECT OF



         20   CANCELLING OFFICE SUPPORT FOR OFFICE -- FOR THE MAC



         21   ALTOGETHER.



         22   A.  YES.



         23   Q.  CAN YOU EXPLAIN WHY THAT'S THE CASE?



         24   A.  SO, AGAIN THERE WOULD BE TWO REASONS FOR THAT.  THE



         25   FIRST REASON WOULD BE THE EFFECT OF OTHER SOFTWARE
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          1   DEVELOPERS NOT CONTINUING TO SUPPORT THEIR PRODUCTS.  BUT



          2   THE OTHER EFFECT WOULD HAVE BEEN FOR OFFICE CUSTOMERS



          3   THEMSELVES WHO DID NOT HAVE -- WHO DID NOT AT THE TIME HAVE



          4   ACCESS TO A GOOD VERSION OF OFFICE; THE PREVIOUS VERSION OF



          5   OFFICE WAS JUST REALLY BAD.



          6   Q.  APART FROM THE FACT THAT THE PRIOR VERSION OF OFFICE WAS



          7   BAD, WERE THERE OTHER FACTORS ABOUT OLD VERSIONS OF PROGRAMS



          8   OR APPLICATIONS IN GENERAL THAT YOU WERE THINKING OF WHEN



          9   YOU MADE THE STATEMENT LAST WEEK?  I BELIEVE YOU SAID



         10   SOMETHING ABOUT APPLICATIONS GET STALE, FOR EXAMPLE.



         11   A.  YEAH.  GENERALLY SPEAKING, APPLICATIONS NEED TO BE



         12   UPDATED EVERY ONCE IN AWHILE TO TAKE ADVANTAGE OF NEW



         13   FEATURES IN THE OPERATING SYSTEM OR, IN SOME CASES, TO DEAL



         14   WITH JUST OTHER ISSUES THAT MAY COME UP.  SO ANY -- ANY



         15   APPLICATION THAT IS IN USE BY CUSTOMERS WILL OFTEN NEED TO



         16   BE UPGRADED ON A FREQUENT BASIS.



         17   Q.  YOU ALSO TESTIFIED, I BELIEVE ON WEDNESDAY, ON



         18   CROSS-EXAMINATION THAT APPLE WAS NOT CURRENTLY BUNDLING



         19   MICROSOFT OFFICE 98 WITH ITS IMAC LINE OF COMPUTERS; IS THAT



         20   RIGHT?



         21   A.  THAT'S RIGHT.



         22   Q.  OKAY.  AND WHY IS THAT?  CAN YOU EXPLAIN WHY APPLE DOES



         23   NOT DO THAT?



         24   A.  WE DON'T DO THAT BECAUSE, ECONOMICALLY, IT'S NOT A



         25   VIABLE PROPOSITION TO -- IN ORDER TO BUNDLE SOFTWARE, EITHER



�

                                                                              33



          1   WE GET IT FOR FREE OR WE GET IT FOR A VERY LOW ROYALTY COST,



          2   ONE OR TWO DOLLARS, SOMETHING LIKE THAT RANGE, AND WE DO



          3   BUNDLE SOME PROGRAMS IN THAT RANGE.



          4             BUT THE COST FOR OFFICE IS MUCH HIGHER THAN THAT.



          5   WHAT WE DID DO, ACTUALLY, IS A JOINT PROMOTION ON OFFICE



          6   WHERE WE GAVE OUT COUPONS FOR DISCOUNTS OFF OFFICE FOR IMAC



          7   PURCHASERS.



          8   Q.  DOES THE FACT THAT APPLE DOES NOT BUNDLE OFFICE ON THE



          9   IMAC SUGGEST THAT THE CONTINUED AVAILABILITY OF OFFICE FOR



         10   THE MAC IS SOMEHOW NO LONGER CRITICAL TO THE COMMERCIAL



         11   VIABILITY OF THE MAC OS?



         12   A.  NO, NOT AT ALL.



         13   Q.  LOOK, IF YOU WOULD PLEASE, AT PARAGRAPH 36 OF YOUR



         14   DIRECT TESTIMONY.  IT'S ON PAGE -- THE BOTTOM OF PAGE 11 AND



         15   THE TOP OF PAGE 12.  DO YOU SEE THAT?



         16   A.  YES.



         17   Q.  AND YOU TESTIFY THERE THAT:  "MICROSOFT WAS AWARE THAT



         18   APPLE DESPERATELY NEEDED TO MAINTAIN SUPPORT FOR MICROSOFT



         19   OFFICE FOR MACINTOSH"?



         20   A.  YES.



         21   Q.  WHY DO YOU SAY OR WHY DO YOU BELIEVE THAT MICROSOFT WAS



         22   AWARE OF HOW DESPERATELY APPLE NEEDED TO MAINTAIN SUPPORT



         23   FOR MAC OFFICE?



         24   A.  WELL, WE CERTAINLY KEPT TELLING THEM THAT ON MANY



         25   OCCASIONS.  IN FACT, I CITE ONE OF THE ISSUES OR ONE OF THE
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          1   TIMES WE TOLD THEM THAT RIGHT HERE.



          2   Q.  AND, IN FACT, WHY DON'T WE LOOK AT THAT DOCUMENT, AND



          3   THAT'S THE ONE THAT I'VE NOW MADE YOU GO TO TWICE.  I



          4   APOLOGIZE FOR THE THIRD TIME.  IT'S EXHIBIT -- GOVERNMENT



          5   EXHIBIT 1053.  DO YOU SEE AT THE BOTTOM OF THE FIRST PAGE



          6   AND THE TOP OF THE SECOND PAGE -- AGAIN, THIS IS



          7   MR. AMELIO'S LETTER TO BILL GATES ON JULY 3RD -- AND HE



          8   WRITES:  "OUR SURVEYS TELL US THAT IN THE ENTERPRISE MARKET



          9   SEGMENT, FOR EXAMPLE, A HIGH PERCENTAGE OF OUR END CUSTOMERS



         10   USE MICROSOFT OFFICE." DO YOU SEE THAT?



         11   A.  YES.



         12   Q.  AND IS THAT AN INDICATION TO MR. GATES OF HOW IMPORTANT



         13   OFFICE WAS TO APPLE?



         14   A.  YES, IT IS.



         15   Q.  NOW, WHILE WE'RE ON THE SUBJECT OF MICROSOFT'S AWARENESS



         16   OF APPLE'S CRITICAL NEED FOR THE MAC OFFICE APPLICATION, LET



         17   ME ASK YOU TO LOOK IN YOUR BINDER AT GOVERNMENT EXHIBIT 263,



         18   WHICH IS ALREADY IN EVIDENCE.



         19             DO YOU SEE EXHIBIT 263?



         20   A.  YES.



         21   Q.  THIS IS TWO E-MAILS.  THE LOWER ONE IS FROM BEN WALDMAN



         22   TO BILL GATES AND A COPY TO GREG MAFFEI AND OTHERS, AND IT'S



         23   DATED JUNE 27TH, 1997.  THE SUBJECT IS MOVING FORWARD WITH



         24   MAC OFFICE 97; IS THAT RIGHT?



         25   A.  YES.
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          1   Q.  WHO IS MR. WALDMAN -- BEN WALDMAN?



          2   A.  MR. WALDMAN IS THE PERSON IN CHARGE OF THE MAC OFFICE



          3   PRODUCT.



          4   Q.  AND WAS THAT TRUE AT THE TIME OF THIS DOCUMENT IN JUNE



          5   OF 1997?



          6   A.  YES.



          7   Q.  AND THE E-MAIL IS COPIED TO GREG MAFFEI.  WHAT, IF ANY,



          8   INVOLVEMENT DID MR. MAFFEI HAVE IN THE NEGOTIATIONS BETWEEN



          9   MICROSOFT AND APPLE THAT WERE GOING ON AT THIS TIME?



         10   A.  MR. MAFFEI WAS THE LEAD PERSON ON THEIR NEGOTIATING



         11   TEAM.



         12   Q.  IF YOU WOULD LOOK DOWN IN THE SECOND PARAGRAPH,



         13   MR. WALDMAN WRITES TO MR. GATES:  "THE PACE OF OUR



         14   DISCUSSIONS WITH APPLE, AS WELL AS THEIR RECENT



         15   UNSATISFACTORY RESPONSE, HAVE CERTAINLY FRUSTRATED A LOT OF



         16   PEOPLE AT MICROSOFT.  THE THREAT TO CANCEL MAC OFFICE 97 IS



         17   CERTAINLY THE STRONGEST BARGAINING POINT WE HAVE, AS DOING



         18   SO WILL DO A GREAT DEAL OF HARM TO APPLE IMMEDIATELY."



         19             IS IT AN ACCURATE STATEMENT HERE THAT CANCELLING



         20   MAC OFFICE 97 WOULD DO A GREAT DEAL OF HARM TO APPLE



         21   IMMEDIATELY?



         22   A.  YES, IT IS.



         23   Q.  THAT'S FOR THE REASONS YOU DESCRIBED A FEW MINUTES AGO?



         24   A.  THAT'S RIGHT.



         25   Q.  MR. WALDMAN GOES ON TO SAY:  "I ALSO BELIEVE THAT APPLE
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          1   IS TAKING THIS THREAT PRETTY SERIOUSLY."



          2             WAS THAT AN ACCURATE STATEMENT IN JUNE OF 1997?



          3   A.  YES, IT WAS.



          4   Q.  AND WHY WAS APPLE TAKING THE THREAT SO SERIOUSLY?



          5   A.  BECAUSE IT COULD DO IMMEDIATE HARM TO OUR BUSINESS.



          6   Q.  WHEN MR. WALDMAN WRITES, "THE THREAT TO CANCEL



          7   MAC OFFICE 97 IS CERTAINLY THE STRONGEST BARGAINING POINT WE



          8   HAVE," WOULD YOU AGREE THAT'S AN ACCURATE STATEMENT?



          9   A.  YES.



         10             MR. EDELMAN:  EXCUSE ME, YOUR HONOR.



         11             THE COURT:  HOLD ON MR. MALONE.  MR. EDELMAN HAS



         12   AN OBJECTION.



         13             MR. EDELMAN:  AT THIS POINT I THINK, AGAIN, THERE



         14   IS NO FOUNDATION TO ASK THE WITNESS NOW ABOUT BARGAINING



         15   POINTS TO MICROSOFT EMPLOYEES OR ITS OFFICERS BELIEVE THEY



         16   HAVE.  WITH RESPECT -- SO I THINK WITH RESPECT TO THAT



         17   QUESTION, THERE IS NO FOUNDATION.



         18             THE COURT:  I THINK THE TENOR OF THE QUESTION IS



         19   WHETHER OR NOT HE BELIEVES THAT MICROSOFT WAS AWARE OF THE



         20   DANGER THAT THEY PERCEIVED.  AND THIS IS AN INTRA-MICROSOFT



         21   E-MAIL, WHICH HE SAYS CONFIRMS HIS BELIEF THAT MICROSOFT WAS



         22   AWARE.  SO THIS, IN AND OF ITSELF, IS THE FOUNDATION, I



         23   THINK.



         24             MR. MALONE:  THAT WAS THE SENSE IN WHICH I MEANT



         25   THE QUESTION, YOUR HONOR.
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          1             THE COURT:  THE OBJECTION IS OVERRULED.



          2   BY MR. MALONE:



          3   Q.  DR. TEVANIAN, IF YOU WOULD LOOK AT THE SECOND PAGE OF



          4   THIS MICROSOFT E-MAIL, THE PARAGRAPH THAT'S NUMBERED 4 DOWN



          5   NEAR THE BOTTOM -- DO YOU SEE -- ABOUT THREE-FOURTHS OF THE



          6   WAY DOWN.  DO YOU SEE THAT?



          7   A.  YES.



          8   Q.  IT SAYS:  "KEEPING OUR WORD - CUSTOMERS, PRESS, ET



          9   CETERA."  AND IT READS:  "AS YOU NOTED IN APRIL" -- THIS IS



         10   BEING WRITTEN TO BILL GATES -- "AS YOU NOTED IN APRIL, WE'VE



         11   GIVEN OUR WORD TO OUR CUSTOMERS THAT WE WILL DO THIS



         12   PRODUCT.  WE'VE ALSO BEEN CLEAR ON THIS POINT WITH PRESS AND



         13   ANALYSTS.  PULLING OUT AT THIS POINT, NO MATTER HOW HIGH OUR



         14   FRUSTRATIONS WITH APPLE, WOULD BE A BLIGHT ON OUR



         15   INTEGRITY."



         16             FROM YOUR STANDPOINT AT APPLE, HAD MICROSOFT BY



         17   THIS TIME IN 1997, GIVEN ITS WORD TO CUSTOMERS AND BEEN



         18   CLEAR WITH PRESS AND ANALYSTS THAT IT WAS GOING FORWARD WITH



         19   OFFICE FOR THE MAC?



         20   A.  YES, THEY HAD.



         21   Q.  NOW, DR. TEVANIAN, YOU TESTIFIED THAT FOLLOWING



         22   MICROSOFT'S THREATS TO CANCEL OFFICE 97, MICROSOFT AND APPLE



         23   EVENTUALLY ENTERED INTO AN AGREEMENT ON AUGUST 5TH, PART OF



         24   WHICH WAS CALLED A TECHNOLOGY AGREEMENT?



         25   A.  RIGHT.
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          1   Q.  AND MR. EDELMAN SHOWED YOU THAT AGREEMENT AND ASKED YOU



          2   SOME QUESTIONS ABOUT IT, AND I WOULD LIKE YOU TO LOOK BACK



          3   AT IT.  IT'S GOVERNMENT EXHIBIT 1167, WHICH I HOPE IS IN



          4   YOUR BINDER.



          5   A.  IT'S IN THE BINDER?



          6   Q.  GOOD.



          7   A.  THAT WAS A QUESTION.  YOU SAID 1167?



          8   Q.  1167, YES.



          9   A.  IT'S HERE.



         10   Q.  LET ME ASK YOU TO LOOK FIRST, IF YOU WOULD, AT THE



         11   SECTION THAT'S NUMBERED 2.1 UNDER THE HEADING "MICROSOFT



         12   OFFICE FOR MACINTOSH AVAILABILITY."



         13   A.  I HAVE IT.



         14   Q.  DO YOU SEE THAT?



         15   A.  YES.



         16   Q.  AND DOES SECTION -- WHAT, IF ANY, SIGNIFICANCE DOES



         17   SECTION 2.1 HAVE FOR MICROSOFT'S AGREEMENT TO, IN FACT, NOT



         18   MAKE GOOD ON ITS THREAT AND FOLLOW THROUGH WITH DEVELOPMENT



         19   OF OFFICE 97 FOR THE MAC?



         20   A.  SO THIS IS THE SECTION THAT COMMITS THEM TO ACTUALLY



         21   SUPPORTING THE PRODUCT ON THE MAC.



         22   Q.  NOW, IF YOU WOULD -- IF YOU WOULD, PLEASE, TURN TO THE



         23   NEXT PAGE, TO SECTION 3.  DO YOU SEE THAT?



         24   A.  YES.



         25   Q.  AND LET ME ASK YOU ABOUT THE FIRST PART OF SECTION 3.1,
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          1   BUNDLING.  THE SECTION SAYS:  "FOR SO LONG AS MICROSOFT IS



          2   IN COMPLIANCE WITH SECTION 2.1" -- WHICH WE JUST LOOKED



          3   AT --  "ABOVE AND HAS NOT ELECTED TO CEASE FUTURE



          4   DEVELOPMENT AND RELEASES OF MICROSOFT OFFICE FOR



          5   MACINTOSH" -- THEN IT GOES ON TO SAY:  "APPLE SHALL BUNDLE



          6   THE MOST CURRENT VERSION OF MICROSOFT'S INTERNET EXPLORER



          7   FOR MACINTOSH PROVIDED BY MICROSOFT TO APPLE UNDER SECTION



          8   3.4 BELOW."



          9             IT THEN GOES ON TO SAY:  "DURING SUCH PERIOD,



         10   APPLE WILL SHIP INTERNET EXPLORER FOR MACINTOSH BUNDLED IN



         11   ALL UNITS OF MAC OS SYSTEM SOFTWARE APPLE SHIPS," AND THEN



         12   GOES ON.



         13             DO YOU SEE THAT?



         14   A.  YES.



         15   Q.  WHAT'S YOUR UNDERSTANDING OF WHAT APPLE WAS REQUIRED TO



         16   DO IN TERMS OF BUNDLING INTERNET EXPLORER WITH ITS OPERATING



         17   SYSTEM PRODUCTS?



         18   A.  FOR SO LONG AS THEY CONTINUED TO SUPPORT OFFICE, THIS



         19   SECTION SAYS THAT WE'RE SUPPOSED TO SHIP IE WITH THE



         20   OPERATING SYSTEM AND MAKE IT THE DEFAULT BROWSER.



         21   Q.  IF YOU'D LOOK AT THE NEXT PART OF THAT SAME PARAGRAPH



         22   THAT BEGINS "WHILE APPLE MAY BUNDLE BROWSERS OTHER THAN" --



         23   DO YOU SEE THAT?



         24   A.  YES.



         25   Q.  "WHILE APPLE MAY BUNDLE BROWSERS OTHER THAN INTERNET
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          1   EXPLORER WITH SUCH MAC OS SYSTEM SOFTWARE RELEASES, APPLE



          2   WILL MAKE INTERNET EXPLORER FOR MACINTOSH THE DEFAULT



          3   SELECTION IN THE CHOICE OF ALL INCLUDED INTERNET BROWSERS



          4   (I.E., WHEN THE USER INVOKES THE 'BROWSE THE INTERNET' OR



          5   EQUIVALENT ICON, THE MAC OS WILL LAUNCH INTERNET EXPLORER



          6   FOR MACINTOSH)"?



          7             DO YOU SEE THAT?



          8   A.  YES.



          9   Q.  IS THAT YOUR UNDERSTANDING OF WHAT IT MEANS FOR IE TO BE



         10   THE DEFAULT BROWSER ON THE MAC OS?



         11   A.  YES.



         12   Q.  NOW, LET ME ASK YOU TO LOOK AT THE TOP OF THE NEXT PAGE,



         13   STILL UNDER SECTION 3.1, THE SECTION THAT STARTS, "ANY OTHER



         14   INTERNET BROWSERS BUNDLED IN THE MAC OS SYSTEM SOFTWARE SOLD



         15   BY APPLE SHALL BE PLACED IN FOLDERS IN THE SOFTWARE AS



         16   RELEASED."  DO YOU SEE THAT?



         17   A.  YES.



         18   Q.  CAN YOU EXPLAIN TO THE COURT WHAT IT MEANS THAT ALL



         19   OTHER BROWSERS HAVE TO BE PLACED IN FOLDERS?



         20   A.  YES.  THE BASIC IDEA THERE WAS THAT ANY OTHER BROWSERS



         21   THAT WE WOULD BUNDLE WOULD BE SOMEWHERE IN THE OPERATING



         22   SYSTEM, NOT ON THE DESKTOP, SO THE USER WOULD HAVE TO GO



         23   FIND THEM TO ACTUALLY -- TO FIND OUT WHERE THEY WERE AND SEE



         24   THAT THEY WERE THERE.



         25   Q.  AND THAT WAS SOMETHING THAT'S REQUIRED BY THE AGREEMENT?
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          1   A.  YES, IT IS.



          2   Q.  UNDER ITS AGREEMENT WITH MICROSOFT, IS APPLE PERMITTED



          3   TO PLACE AN ICON FOR NETSCAPE NAVIGATOR, OR ANY OTHER



          4   BROWSER THAT IT BUNDLES, ON THE MAC DESKTOP?



          5   A.  NO, WE'RE NOT.



          6   Q.  AND IF I COULD ASK YOU -- I BELIEVE IN FRONT OF YOU YOU



          7   SHOULD STILL HAVE COPY OF DEFENDANT'S EXHIBIT 1784.  IT'S A



          8   SET OF COLOR SCREENSHOTS FROM WEDNESDAY.



          9             TO SPEED THINGS UP, LET ME HAND YOU A COPY.



         10   A.  I DON'T THINK THAT'S HERE EITHER.



         11   Q.  THESE ARE SOME SCREENSHOTS THAT MR. EDELMAN SHOWED YOU



         12   IN CROSS-EXAMINATION LAST WEEK.  AND I JUST WANT TO ASK YOU,



         13   DOES THIS REPRESENT THE APPLE MACINTOSH DESKTOP?



         14   A.  YES.



         15   Q.  AND THERE'S AN ICON HERE THAT SAYS "BROWSE THE



         16   INTERNET."



         17   A.  RIGHT.



         18   Q.  UNDER APPLE'S AGREEMENT WITH MICROSOFT, WHAT DOES A USER



         19   HAVE TO DO IN ORDER TO ACCESS INTERNET EXPLORER?



         20   A.  I'M NOT SURE I UNDERSTAND THE QUESTION.  WHAT DO THEY



         21   HAVE TO DO?



         22   Q.  RIGHT.  WHAT STEP WOULD A USER HAVE TO TAKE TO GET TO



         23   INTERNET EXPLORER?



         24   A.  OH, WITH INTERNET EXPLORER AS THE DEFAULT, THEY JUST



         25   NEED TO DOUBLE-CLICK ON THE BROWSER INTERNET ICON.
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          1   Q.  AND UNDER THE AGREEMENT THAT APPLE HAS WITH MICROSOFT,



          2   ARE YOU ALLOWED TO PLACE NETSCAPE NAVIGATOR IN ANY WAY ON



          3   THE DESKTOP AS SHOWN HERE?



          4   A.  NO, WE'RE NOT.



          5   Q.  AND I BELIEVE YOU ALSO TESTIFIED LAST WEEK THAT UNDER



          6   ITS AGREEMENT WITH MICROSOFT, APPLE IS NOT PERMITTED TO



          7   PROMOTE BROWSERS OTHER THAN INTERNET EXPLORER; IS THAT



          8   CORRECT?



          9   A.  THAT'S RIGHT.



         10   Q.  WELL, LET ME ASK YOU TO LOOK AT -- STILL SECTION 3.1 IN



         11   EXHIBIT 1167 WHERE WE JUST WERE, THE FINAL PARAGRAPH -- THE



         12   FINAL SENTENCE -- I'M SORRY -- OF THE TOP PARAGRAPH, THE ONE



         13   THAT SAYS, "APPLE WILL NOT BE PROACTIVE OR INITIATE ACTIONS



         14   TO ENCOURAGE USERS TO SWAP OUT INTERNET EXPLORER FOR



         15   MACINTOSH."



         16             DO YOU SEE THAT?



         17   A.  YES.



         18   Q.  CAN YOU EXPLAIN TO THE COURT THE SIGNIFICANCE OF THAT



         19   PROVISION IN THE MICROSOFT AGREEMENT?



         20   A.  THIS IS ONE OF THE PIECES OF THE AGREEMENT THAT PREVENTS



         21   US FROM PROMOTING OTHER BROWSERS OTHER THAN INTERNET



         22   EXPLORER.



         23   Q.  CAN YOU ALSO LOOK AT -- DOWN BELOW THERE -- PROVISION



         24   3.2, THE ONE THAT'S ENTITLED "MARKETING."  DO YOU SEE THAT?



         25   A.  YES.
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          1   Q.  AND THE FINAL PART OF THE -- THE FINAL SENTENCE THERE



          2   SAYS:  "IN ADDITION, FOR SO LONG AS APPLE IS BUNDLING



          3   INTERNET EXPLORER FOR THE MACINTOSH, APPLE WILL ENCOURAGE



          4   ITS EMPLOYEES TO USE MICROSOFT INTERNET EXPLORER FOR



          5   MACINTOSH FOR ALL APPLE-SPONSORED EVENTS AND WILL NOT



          6   PROMOTE ANOTHER BROWSER TO ITS EMPLOYEES."



          7             DO YOU SEE THAT?



          8   A.  YES.



          9   Q.  WHAT SIGNIFICANCE, IF ANY, DOES THIS PROVISION HAVE ON



         10   APPLE'S PROMOTION OR USE OF INTERNET EXPLORER?



         11   A.  WELL, THOSE ARE FURTHER RESTRICTIONS, AND PROBABLY THE



         12   MOST SIGNIFICANT ASPECT OF THAT IS TO PREVENT US FROM USING



         13   OTHER BROWSERS, SAY, IN TRADE SHOWS OR EVENTS WHEN WE'RE



         14   DOING DEMOS.



         15   Q.  NOW, HAS MICROSOFT EVER COMPLAINED TO OR SAID ANYTHING



         16   TO APPLE ABOUT ANY PERCEIVED PROMOTION BY APPLE OF



         17   NON-MIRCOSOFT BROWSERS?



         18   A.  YES.  ON OCCASION, IF WE HAVE A TRADE SHOW WHERE WE'RE



         19   DOING A KEYNOTE, WE MAY SOMETHING ABOUT IE IS THE DEFAULT



         20   BROWSER.  IF THERE'S A REACTION IN THE CROWD, SOMEONE WILL



         21   OFTEN SAY, WELL, YOU CAN STILL CHOOSE ANOTHER BROWSER IF YOU



         22   WANT.



         23             IN TRADE SHOWS, ON SOME OCCASION, SOMEONE MAY BE



         24   DEMOING USING THE NETSCAPE BROWSER SOMETIMES FOR A TECHNICAL



         25   REASON OR -- WHO KNOWS WHAT THE REASON; THEY MIGHT BE DOING
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          1   IT, AND OFTEN A MICROSOFT PERSON WILL SEE THAT HAPPENING AND



          2   THEY WILL CONTACT US AND LET US KNOW THAT THEY DON'T THINK



          3   IT'S APPROPRIATE.



          4   Q.  HAS THAT ACTUALLY HAPPENED IN THE PAST?



          5   A.  YES, IT HAS.



          6   Q.  WHO FROM MICROSOFT HAS CONTACTED APPLE IN THIS WAY?



          7   A.  USUALLY WE GET THOSE MESSAGES FROM MR. WALDMAN.



          8   Q.  WHAT, IF ANYTHING, HAS APPLE DONE IN RESPONSE TO THESE



          9   SORTS OF COMPLAINTS OR MESSAGES FROM MICROSOFT?



         10   A.  WELL, WE KEEP REMINDING OUR EMPLOYEES THAT THEY



         11   SHOULDN'T BE DOING ANY DEMOS OR ANYTHING LIKE THAT UNLESS



         12   THEY ARE USING INTERNET EXPLORER.  AND WE TRY TO BE CAREFUL



         13   IN OUR PUBLIC PRESENTATIONS TO MAKE SURE THAT WE'RE FAVORING



         14   INTERNET EXPLORER.  EVEN THOUGH, IN SOME CASES, WE NEED TO



         15   MENTION OTHER BROWSERS, WE ALWAYS TRY TO MAKE SURE THAT WE



         16   HAVE THE RIGHT PERSPECTIVE WITH THE PROMOTION OF IE VERSUS



         17   THE OTHER BROWSERS.



         18   Q.  BEFORE WE MOVE ON, LET ME JUST ASK ONE OTHER FOLLOWUP



         19   ABOUT SOMETHING YOU SAID IN YOUR TESTIMONY LAST WEEK.  IF I



         20   RECALL, YOU TESTIFIED THAT IN ADDITION TO NOT PLACING THE



         21   NETSCAPE NAVIGATOR ICON ON THE DESKTOP, THAT APPLE ALSO DID



         22   NOT EVEN PLACE NAVIGATOR IN THE DEFAULT INSTALL OR THE



         23   AUTOMATIC INSTALL FOR MAC OS 8.5; IS THAT CORRECT?



         24   A.  THAT'S CORRECT.



         25   Q.  CAN YOU EXPLAIN TO THE COURT A LITTLE MORE WHAT YOU MEAN
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          1   BY THAT?



          2   A.  WHAT I MEAN BY THAT IS WHEN A USER PURCHASES THE 8.5



          3   UPGRADE AND DOES THE INSTALLATION, THEY HAVE A COUPLE OF



          4   OPTIONS THAT ARE PRESENTED.  NORMALLY, THEY'LL JUST DO A



          5   DEFAULT -- WHAT'S CALLED A DEFAULT INSTALLATION.  THEY JUST



          6   CLICK A BUTTON OR TWO AND IT STARTS INSTALLING.  IF THEY DO



          7   THE INSTALLATION IN THAT WAY, NAVIGATOR IS NOT INSTALLED ON



          8   THEIR HARD DRIVE.  HOWEVER, THEY CAN INSTALL --



          9             THE COURT:  NOT INSTALLED.



         10             THE WITNESS:  IT IS NOT INSTALLED, THAT'S RIGHT.



         11   IF THEY WANT TO INSTALL IT, THEY HAVE TO KNOW TO DO WHAT'S



         12   CALLED A CUSTOM INSTALLATION AND FIND WHERE IT IS ON THE



         13   DISK AND INSTALL IT FROM THERE.



         14   BY MR. MALONE:



         15   Q.  DR. TEVANIAN, LET ME ASK YOU TO LOOK AT PARAGRAPH 41 OF



         16   YOUR WRITTEN DIRECT TESTIMONY.  THIS IS AT PAGE 13 OF YOUR



         17   STATEMENT.  DO YOU SEE THAT?



         18   A.  YES.



         19   Q.  I'D LIKE TO ASK YOU A FEW QUESTIONS ABOUT THE IMPACT ON



         20   USERS OR ON CONSUMERS OF THE REQUIREMENTS WE HAVE BEEN



         21   TALKING ABOUT THAT IE BE THE DEFAULT BROWSER AND THE ONLY



         22   BROWSER THAT'S PLACED ON THE DESKTOP.



         23             IF YOU WOULD, FIRST, PLEASE LOOK AT THE MIDDLE OF



         24   PARAGRAPH 41, THE SENTENCE THAT SAYS, "WHILE NAVIGATOR COULD



         25   STILL BE BUNDLED WITH THE MAC OS OPERATING SYSTEM, NAVIGATOR
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          1   COULD NOT APPEAR ON THE DESKTOP WHERE IT COULD BE MOST



          2   READILY USED BY A CONSUMER."



          3             DO YOU SEE THAT?



          4   A.  YES.



          5   Q.  WHAT DO YOU MEAN BY THE PART ABOUT IT BEING MOST READILY



          6   USED BY A CONSUMER IF IT APPEARS ON THE DESKTOP?



          7   A.  WHAT I MEAN THERE IS IF THE ICON IS AT LEAST ON THE



          8   DESKTOP, THEN USERS ARE MORE LIKELY TO KNOW THAT IT EXISTS



          9   AND TRY IT OUT.



         10   Q.  IF YOU WOULD, LOOK AT THE NEXT SENTENCE, WHICH READS,



         11   "OUR EXPERIENCE, HOWEVER, SHOWS THAT CUSTOMERS SELDOM



         12   RECONFIGURE THEIR SYSTEMS TO CHANGE THE DEFAULT BROWSER."



         13   DO YOU SEE THAT?



         14   A.  YES.



         15   Q.  AND WHAT DO YOU MEAN BY THAT STATEMENT?



         16   A.  WHAT I MEAN BY THAT IS MOST OF OUR CUSTOMERS JUST USE



         17   THE SYSTEM AS WE SEND IT TO THEM, WHICH IS, THEY JUST



         18   DOUBLE-CLICK ON THE BROWSER INTERNET ICON AND DON'T BOTHER



         19   TO GO AND CHANGE THE DEFAULT.  IN FACT, MOST OF THEM DON'T



         20   EVEN KNOW THAT THEY CAN.



         21   Q.  AND IS THIS STATEMENT THAT I JUST READ BASED ON APPLE'S



         22   ACTUAL EXPERIENCE WITH ITS CUSTOMERS?



         23   A.  YES.



         24   Q.  AND, IN FACT, IN YOUR CROSS-EXAMINATION LAST WEEK, WE



         25   SAW AT LEAST SOME OF THE STEPS THAT AN END USER WOULD HAVE
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          1   TO GO THROUGH IF THEY WANTED TO ATTEMPT TO CHANGE THE



          2   DEFAULT BROWSER; IS THAT CORRECT?



          3   A.  YES.



          4   Q.  LET ME ASK YOU TO LOOK IN YOUR BINDER AT GOVERNMENT



          5   EXHIBIT 1109, WHICH IS ALREADY IN EVIDENCE.  DO YOU HAVE



          6   THAT IN FRONT OF YOU?



          7   A.  YES.



          8   Q.  IN 1109 -- THIS IS A MICROSOFT-PRODUCED DOCUMENT.  AND



          9   AT THE TOP, IT SAYS, "LOOSE ENDS, IE 4 TO IE 5 TRANSITION



         10   DOCUMENT," AND SOME INITIALS.  AND THEN BELOW THAT, "IE 5



         11   CROSS-PLATFORM STRATEGY."



         12             DO YOU HAVE AN UNDERSTANDING OF WHAT IE 5 REFERS



         13   TO?



         14   A.  YES.  THAT WOULD BE A SUBSEQUENT VERSION OF INTERNET



         15   EXPLORER.



         16   Q.  THAT WOULD BE IE 5.0 -- INTERNET EXPLORER 5.0?



         17   A.  YES.



         18   Q.  LOOK, IF YOU WOULD, AT THE SECOND PAGE OF THIS MICROSOFT



         19   DOCUMENT, NEAR THE TOP, THE PARAGRAPH THAT'S NUMBERED 4.  DO



         20   YOU SEE THAT?



         21   A.  YES.



         22   Q.  AND IT READS IN THE -- BEGINNING WITH THE SECOND



         23   SENTENCE THERE:  "ON MAC OS, WE ARE FINALLY IN THE ENVIABLE



         24   POSITION OF BEING THE DEFAULT BROWSER ON THE OS.  THIS IS A



         25   HUGE ADVANTAGE, ESPECIALLY IN THE CASE OF THE LARGE CHUNK OF
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          1   CUSTOMERS WHO USE WHATEVER BROWSER COMES WITH/IS INTEGRATED



          2   WITH THEIR OPERATING SYSTEM."  DO YOU SEE THAT?



          3   A.  YES.



          4   Q.  FROM APPLE'S PERSPECTIVE, IS THIS AN ACCURATE STATEMENT



          5   WHEN IT SAYS THAT BEING THE DEFAULT BROWSER ON THE MAC OS IS



          6   A HUGE ADVANTAGE?



          7   A.  YES, IT IS.



          8   Q.  AND, AGAIN, FROM APPLE'S PERSPECTIVE, IS IT AN ACCURATE



          9   STATEMENT HERE BY MICROSOFT THAT -- IN REFERRING TO THE



         10   LARGE CHUNK OF CUSTOMERS WHO USE WHATEVER BROWSER COMES



         11   WITH/IS INTEGRATED WITH THEIR OPERATING SYSTEM?



         12   A.  YES.



         13   Q.  NOW, IF YOU WOULD TURN BACK TO PARAGRAPH 41 OF YOUR



         14   DIRECT TESTIMONY.  DO YOU HAVE THAT IN FRONT OF YOU?



         15   A.  YES, I DO.



         16   Q.  OKAY.  AND LOOK, IF YOU WOULD PLEASE, AT THE LAST -- THE



         17   LAST SENTENCE OF THAT PARAGRAPH.



         18   A.  OKAY.



         19   Q.  THERE YOU SAY THAT, "MAKING MICROSOFT'S INTERNET



         20   EXPLORER THE DEFAULT BROWSER ON THE MAC OS DID NOT CONFER



         21   ANY SUBSTANTIVE TECHNICAL BENEFIT ON USERS."  WHAT DO YOU



         22   MEAN THERE?



         23   A.  WHAT I MEAN THERE IS THAT WE DIDN'T MAKE THIS DECISION



         24   BASED ON PROVIDING BETTER FUNCTIONALITY TO THE USER.  THERE



         25   WASN'T ANY COMPELLING TECHNICAL ADVANTAGE TO HAVING IE AS
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          1   THE DEFAULT.



          2   Q.  IF THAT WASN'T THE BASIS, WHAT BASIS DID YOU MAKE THE



          3   DECISION TO MAKE IE THE DEFAULT BROWSER ON?



          4   A.  AS PART OF OUR TECHNOLOGY AGREEMENT.



          5   Q.  WE'LL COME BACK TO THAT IN JUST A MINUTE.  WHEN YOU GO



          6   ON IN THIS SENTENCE TO SAY, MAKING INTERNET EXPLORER THE



          7   DEFAULT BROWSER "WOULD HELP INTERNET EXPLORER TO BECOME THE



          8   MOST COMMONLY USED BROWSER AMONG MAC CUSTOMERS," WHY DO YOU



          9   SAY THAT?



         10   A.  I SAY THAT -- AGAIN, GOING BACK TO WHAT WE'VE BEEN



         11   TALKING ABOUT, HOW MOST USERS SIMPLY WON'T SWITCH ON WON'T



         12   KNOW HOW TO SWITCH.  SO THE NATURAL EVOLUTION WOULD BE FOR



         13   MORE PEOPLE TO USE IE.



         14   Q.  AND, FINALLY, AT THE TOP -- THE FIRST SENTENCE OF



         15   PARAGRAPH 41, YOU WRITE -- YOU TESTIFY:  "THE TECHNOLOGY



         16   AGREEMENT GIVES MICROSOFT SIGNIFICANT ADVANTAGES IN ITS



         17   EFFORTS TO DEFEAT NETSCAPE NAVIGATOR AND GAIN TOTAL CONTROL



         18   OF THE BROWSER MARKET."



         19             IN WHAT WAY DOES THE AGREEMENT GIVE MICROSOFT



         20   ADVANTAGES IN DEFEATING NAVIGATOR?



         21   A.  IT GIVES THEM ADVANTAGES IN THAT, AS MORE AND MORE



         22   CUSTOMERS USE IE VERSUS NAVIGATOR, IT HELPS MICROSOFT TO



         23   CONSOLIDATE THEIR POSITION AND GAIN MORE CONTROL OF THAT



         24   MARKET.



         25   Q.  AND -- OKAY.  DR. TEVANIAN, DURING APPLE'S NEGOTIATION



�

                                                                              50



          1   OF THIS AGREEMENT WITH MICROSOFT, DID MICROSOFT INDICATE



          2   WHETHER APPLE MAKING INTERNET EXPLORER THE DEFAULT BROWSER



          3   WAS AN IMPORTANT PART OF REACHING AN AGREEMENT?



          4   A.  ABSOLUTELY.  IT WAS A DEAL BREAKER.



          5   Q.  AND IN THE COURSE OF THOSE NEGOTIATIONS, DID MICROSOFT



          6   INDICATE TO YOU WHETHER OR NOT MAKING IE THE DEFAULT WAS A



          7   DEAL BREAKER FOR THEM TO AGREE NOT TO CANCEL DEVELOPMENT OF



          8   THE NEW VERSION OF MAC OFFICE?



          9   A.  YES.  THAT'S RIGHT.



         10   Q.  GIVEN YOUR TESTIMONY THAT THERE IS NO SUBSTANTIVE



         11   TECHNICAL BENEFIT TO MAC USERS FROM HAVING IE AS THE DEFAULT



         12   BROWSER, WOULD APPLE HAVE AGREED TO MAKE IE THE DEFAULT --



         13   AGREED TO RESTRICT THE PLACEMENT OF NON-MIRCOSOFT BROWSERS



         14   AND AGREED NOT TO PROMOTE NON-MIRCOSOFT BROWSERS, AS WELL AS



         15   AGREE TO THE OTHER TERMS HERE IF MICROSOFT HAD NOT



         16   THREATENED TO CANCEL DEVELOPMENT OF THE NEW VERSION OF MAC



         17   OFFICE?



         18   A.  NO, WE WOULDN'T HAVE.



         19             MR. MALONE:  I HAVE NO FURTHER QUESTIONS, YOUR



         20   HONOR.



         21             THE COURT:  ALL RIGHT.  WE WILL TAKE A TEN-MINUTE



         22   RECESS AND MR. EDELMAN CAN RECROSS.



         23             (RECESS WAS TAKEN.)



         24             (AFTER RECESS.)



         25             THE COURT:  MR. EDELMAN.



�

                                                                              51



          1             MR. EDELMAN:  GOOD MORNING, YOUR HONOR.



          2             THE COURT:  GOOD MORNING.



          3             MR. EDELMAN:  I'LL BE BRIEF.



          4                       RECROSS EXAMINATION



          5   BY MR. EDELMAN:



          6   Q.  DR. TEVANIAN, DO YOU STILL HAVE IN FRONT OF YOU



          7   GOVERNMENT'S EXHIBIT 1036?  THAT IS THE ONE THAT IS HEADED



          8   "WHAT TO DO ABOUT MICROSOFT."



          9   A.  YES.



         10   Q.  WOULD YOU TURN, PLEASE, TO THE PAGE BEARING THE



         11   PRODUCTION NUMBER MAC 10338?



         12             DO YOU HAVE THAT PAGE, SIR?



         13   A.  YES.



         14   Q.  DO YOU SEE THE FIRST BULLET POINT THAT SAYS



         15   "RELATIONSHIP BROKEN"?



         16   A.  YES.



         17   Q.  AND THEN THE SECOND ONE, "RELATIONSHIP, MIRRORED BY MS



         18   DRIVEN BY IP LEGAL ISSUES."  DO YOU SEE THAT?



         19   A.  YES.



         20   Q.  IS IT FAIR TO SAY THAT "MS" REFERS TO MICROSOFT?



         21   A.  YES.  AND "IP" -- WOULD IT BE FAIR TO SAY THAT THAT



         22   REFERS TO INTELLECTUAL PROPERTY?



         23   A.  YES.



         24   Q.  DO YOU KNOW WHAT THAT SECOND BULLET POINT MEANS:



         25   "RELATIONSHIP, MIRRORED BY MS DRIVEN BY IP LEGAL ISSUES"?
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          1   A.  I AM NOT SURE WHAT "MIRRORED BY MS" MEANS.



          2   Q.  ARE YOU SAYING YOU DON'T KNOW, SIR?



          3   A.  I AM NOT SURE WHAT THAT MEANS, NO.



          4   Q.  AND WOULD THAT BE TRUE AS WELL FOR THE "DRIVEN BY IP



          5   LEGAL ISSUES" REFERENCE?



          6   A.  PRESUMABLY THE "DRIVEN BY IP LEGAL ISSUES" SAYS THAT



          7   THERE IS SOMETHING HERE THAT HAS TO DO WITH IP LEGAL ISSUES.



          8   Q.  DO YOU KNOW WHICH IP LEGAL ISSUES WERE BEING REFERRED



          9   TO?



         10   A.  I CAN'T BE SURE, BUT IT COULD BE THE PATENT DISPUTE.



         11   Q.  WOULD IT BE FAIR TO SAY THAT THE PATENT DISPUTE WAS A



         12   CENTRAL PIECE OF THE NEGOTIATIONS AND ULTIMATELY THE



         13   TRIPARTITE AGREEMENT FROM AUGUST 5, 1997?



         14   A.  YES.



         15   Q.  AND ISN'T IT THAT THE POSITION THAT APPLE TOOK WITH ITS



         16   DEVELOPER COMMUNITY AND APPLE ENTHUSIASTS?



         17   A.  I AM SORRY.  I DIDN'T UNDERSTAND THAT QUESTION.



         18   Q.  WELL, ISN'T THAT HOW APPLE HAS EXPLAINED THAT



         19   TRANSACTION IMMEDIATELY AFTER THE AGREEMENTS WERE SIGNED?



         20   A.  NO.  WE HAVE EXPLAINED THE TRANSACTION AS A LIST OF



         21   SEVERAL DIFFERENT TERMS, ONE OF WHICH IS THE PATENT



         22   CROSS-LICENSE AGREEMENT.



         23   Q.  DO YOU KNOW WHETHER APPLE HAS EMPHASIZED THE PATENT



         24   CROSS-LICENSE ASPECT OF IT?



         25   A.  I DON'T KNOW THAT WE HAVE EMPHASIZED ANY ONE PARTICULAR
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          1   PART.  WE HAVE ALWAYS TALKED ABOUT THEM TOGETHER.



          2             MR. EDELMAN:  YOUR HONOR, AT THIS TIME I HAVE A



          3   BRIEF VIDEOTAPE TO SHOW THE WITNESS.  I HAVE COPIES OF BOTH



          4   THE EXCERPT AND ENTIRE TAPE FOR THE GOVERNMENT.  THIS IS A



          5   TAPE OF MR. JOBS' PRESENTATION AT THE MAC WORLD EXPO FROM



          6   AUGUST 6, 1997, WITH SPECIFIC REFERENCE TO THE AGREEMENT.



          7             THE COURT: ALL RIGHT.  MR. MALONE?



          8             MR. MALONE:  YOUR HONOR, NO OBJECTION TO IT BEING



          9   SHOWN FOR THE PURPOSES OF ASKING THE WITNESS ABOUT IT.  I



         10   DON'T KNOW IF MR. EDELMAN INTENDS TO TRY TO MOVE IT INTO



         11   EVIDENCE OR NOT, BUT I WON'T DEAL WITH THAT NOW UNLESS HE



         12   DOES THAT.



         13             THE COURT:  ALL RIGHT.  GO AHEAD.



         14             (PLAYING VIDEOTAPE.)



         15             MR. JOBS:  NOW I AM GOING TO TALK ABOUT MEANINGFUL



         16   PARTNERS.



         17             APPLE LIVES IN AN ECOSYSTEM, AND IT NEEDS HELP



         18   FROM OTHER PARTNERS; IT NEEDS TO HELP OTHER PARTNERS.  AND



         19   RELATIONSHIPS THAT ARE DESTRUCTIVE DON'T HELP ANYBODY IN



         20   THIS INDUSTRY AS IT IS TODAY.  SO DURING THE LAST SEVERAL



         21   WEEKS, WE HAVE LOOKED AT SOME OF THE RELATIONSHIPS, AND ONE



         22   HAS STOOD OUT AS A RELATIONSHIP THAT HASN'T BEEN GOING SO



         23   WELL BUT HAS THE POTENTIAL, I THINK, TO BE GREAT FOR BOTH



         24   COMPANIES.  AND I WOULD LIKE TO ANNOUNCE ONE OF OUR FIRST



         25   PARTNERSHIPS TODAY, A VERY, VERY MEANINGFUL ONE.  AND THAT
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          1   IS ONE WITH MICROSOFT.



          2             I WOULD LIKE TO TAKE YOU THROUGH THIS.  THE



          3   DISCUSSIONS ACTUALLY BEGAN BECAUSE THERE WERE SOME PATENT



          4   DISPUTES AND RATHER THAN -- I KNOW -- RATHER THAN REPEATING



          5   HISTORY, I AM EXTREMELY PROUD OF BOTH COMPANIES, THAT THEY



          6   HAVE RESOLVED THESE DIFFERENCES IN A VERY, VERY PROFESSIONAL



          7   WAY.  AND THIS HAS LED, I THINK, TO AN OVERALL RELATIONSHIP



          8   THAT WE ARE ANNOUNCING TODAY THAT'S GOT SEVERAL PARTS TO IT,



          9   AND WE ARE EXTREMELY EXCITED ABOUT.



         10             THE FIRST PART OF IT IS A PATENT SETTLEMENT AND



         11   CROSS-LICENSE.  THE TWO COMPANIES HAVE REACHED A FULL



         12   CROSS-LICENSE FOR ALL PATENTS THAT EXIST AND FOR PATENTS



         13   THAT ARE FILED WITHIN THE NEXT FIVE YEARS.  AND IT HAS BEEN



         14   A VERY SERIOUS PATENT SETTLEMENT.



         15             THE SECOND PART OF THIS IS MICROSOFT IS COMMITTING



         16   TO RELEASE MICROSOFT OFFICE ON MACINTOSH FOR THE NEXT FIVE



         17   YEARS.  THEY ARE GOING TO RELEASE THE SAME NUMBER OF MAJOR



         18   RELEASES AS THEY RELEASE ON WINDOWS DURING THAT TIME.  THEIR



         19   FIRST RELEASE IS GOING TO -- THEY ARE GOING TO TARGET TO



         20   HAVE IT OUT NEAR THE END OF THE YEAR.  IT MIGHT SLIP A FEW



         21   MONTHS INTO NEXT YEAR, BUT THEY ARE WORKING REAL HARD ON IT,



         22   AND IT LOOKS VERY, VERY GOOD.



         23             NEXT, WE HAVE TAKEN A LOOK AT BROWSERS OUT THERE.



         24   AND APPLE HAS DECIDED -- APPLE HAS DECIDED TO MAKE INTERNET



         25   EXPLORER ITS DEFAULT BROWSER ON THE MACINTOSH.  SINCE WE
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          1   BELIEVE IN CHOICE -- SINCE WE BELIEVE IN CHOICE.  WE ARE



          2   GOING TO BE SHIPPING OTHER INTERNET BROWSERS AS WELL ON THE



          3   MACINTOSH, AND THE USER CAN, OF COURSE, CHANGE THEIR DEFAULT



          4   SHOULD THEY CHOOSE TO.  BUT WE BELIEVE THAT INTERNET



          5   EXPLORER IS A REALLY GOOD BROWSER, AND WE THINK IT IS GOING



          6   TO MAKE A FINE DEFAULT BROWSER.



          7             JAVA -- WE ARE GOING TO BE COLLABORATING WITH



          8   MICROSOFT ON JAVA TO INSURE THAT WE CAN GET THE BEST FOR



          9   EACH OTHER AND INSURE THAT THERE IS COMPATIBILITY BETWEEN



         10   OUR VIRTUAL MACHINES.  AND WE THINK THAT THAT WOULD SERVE



         11   EVERYBODY'S INTEREST.



         12             AND, LASTLY, MICROSOFT IS MAKING AN INVESTMENT IN



         13   APPLE.  MICROSOFT IS BUYING $150 MILLION WORTH OF APPLE



         14   STOCK AT MARKET PRICE.  IT IS NONVOTING SHARES.  AND THEY



         15   HAVE AGREED NOT TO SELL THEM FOR AT LEAST THREE YEARS.



         16             SO WHAT THIS MEANS IS, IS THAT MICROSOFT IS GOING



         17   TO BE PART OF THE GAME WITH US AS WE RESTORE THIS COMPANY



         18   BACK TO HEALTH -- HAVE A VESTED INTEREST IN THAT STOCK PRICE



         19   GOING UP.  WE ARE GOING TO BE WORKING TOGETHER ON MICROSOFT



         20   OFFICE, ON INTERNET EXPLORER, ON JAVA, AND I THINK THAT IT'S



         21   GOING TO LEAD TO A VERY HEALTHY RELATIONSHIP.



         22             SO IT'S A PACKAGE ANNOUNCEMENT TODAY.  WE'RE VERY,



         23   VERY HAPPY ABOUT IT.  WE'RE VERY, VERY EXCITED ABOUT IT.



         24             (STOPPED PLAYING VIDEOTAPE.)



         25             MR. EDELMAN:  I HOPE THE COURT WON'T HOLD ME
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          1   ACCOUNTABLE FOR THE SOUND EFFECTS, YOUR HONOR.



          2   BY MR. EDELMAN:



          3   Q.  DR. TEVANIAN, WERE YOU PRESENT AT MAC WORLD ON AUGUST



          4   6, 1997?



          5   A.  YES, I WAS.



          6   Q.  DO YOU RECALL THAT PRESENTATION BY MR. JOBS?



          7   A.  YES.



          8   Q.  WOULD IT BE FAIR TO SAY THAT MR. JOBS HAD EXPLAINED THAT



          9   THE ORIGIN OF THE NEGOTIATIONS BETWEEN MICROSOFT AND APPLE



         10   WITH RESPECT TO THE ISSUES THAT RESULTED IN THE TRIPARTITE



         11   AGREEMENT WAS IN THE PATENT-DISPUTE AREA?



         12   A.  HE DID EXPLAIN IT THAT WAY, BUT AS I'VE SAID BEFORE,



         13   THERE WERE A NUMBER OF AGREEMENTS THAT ALL CAME TOGETHER.



         14   Q.  DR. TEVANIAN, WHAT PERCENTAGE OF NEW COMPUTER USERS



         15   CURRENTLY BUY MACINTOSH COMPUTERS?



         16   A.  OF NEW COMPUTER USERS?



         17   Q.  YES.  IN OTHER WORDS, PEOPLE WHO PURCHASE COMPUTERS --



         18   NEW COMPUTERS.



         19   A.  I DON'T KNOW.



         20   Q.  DO YOU HAVE ANY -- MAYBE PARAGRAPH 14 OF YOUR DIRECT



         21   TESTIMONY -- WOULD THAT HELP YOU AT ALL?



         22   A.  THIS TALKS ABOUT OUR MARKET SHARE.  I DON'T KNOW WHAT



         23   PERCENTAGE OF BRAND NEW COMPUTER USERS BUY MACINTOSHES.



         24   Q.  COULD YOU JUST EXPLAIN, PLEASE, THE DIFFERENCE BETWEEN



         25   WHAT THE MARKET SHARE FIGURE REPRESENTS AND WHAT YOU WOULD
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          1   HAVE TO DO TO ANSWER THE QUESTION OF WHAT PERCENTAGE OF NEW



          2   COMPUTER BUYERS?



          3   A.  SIR, THE MARKET SHARE IS OF ALL COMPUTERS SOLD, SOME OF



          4   WHICH GO TO NEW PURCHASERS AND SOME OF WHICH GO TO EXISTING



          5   COMPUTER OWNERS.  SO I DON'T KNOW THE BREAKDOWN OF HOW MANY



          6   ARE NEW COMPUTER USERS.



          7   Q.  DO YOU HAVE ANY INFORMATION AS TO WHETHER THE PERCENTAGE



          8   OF NEW COMPUTER USERS, WHO ARE BUYING MACINTOSH COMPUTERS,



          9   IS HIGHER OR LOWER THAN THE PERCENTAGE OF -- THE MARKET



         10   SHARE PERCENTAGES THAT ARE ADDRESSED IN PARAGRAPH 14 OF YOUR



         11   DIRECT TESTIMONY?



         12   A.  I'M SORRY.  I DIDN'T FOLLOW THAT QUESTION.



         13   Q.  LET ME TRY IT THIS WAY, DR. TEVANIAN.  USING THE 3.5



         14   PERCENT NUMBER FOR 1997 -- THAT'S IN PARAGRAPH 14 OF YOUR



         15   DIRECT TESTIMONY.  DO YOU SEE THAT?



         16   A.  YES.



         17   Q.  OKAY.



         18             THE COURT:  I AM HAVING TROUBLE, MR. EDELMAN, TOO,



         19   AND I THINK MAYBE BOTH OF OUR CONFUSIONS DERIVES FROM TRYING



         20   TO FIGURE OUT WHAT THE ADJECTIVE "NEW" MODIFIES.  DOES "IT"



         21   MODIFY NEW COMPUTERS OR DOES IT MODIFY NEW USERS?



         22             MR. EDELMAN:  I APOLOGIZE FOR THAT CONFUSION, YOUR



         23   HONOR.  "IT" SHOULD MODIFY NEW COMPUTERS AS OPPOSED TO NEW



         24   USERS.



         25             THE COURT:  NEW COMPUTERS?
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          1             MR. EDELMAN:  NEW COMPUTERS



          2   BY MR. EDELMAN:



          3   Q.  I AM GOING TO WITHDRAW THAT QUESTION AND JUST ASK,



          4   DR. TEVANIAN, PLEASE REFER TO THE 3.5 PERCENT FIGURE THAT IS



          5   CONTAINED IN PARAGRAPH 14 OF YOUR DIRECT TESTIMONY.



          6             WOULD IT BE FAIR THAT YOU ADVANCE THAT AS SOME



          7   MEASURE OF MARKET SHARE?



          8   A.  YES.



          9   Q.  OKAY.  USING THAT AS THE MEASURE -- I SHOULD ASK YOU



         10   MARKET SHARE FOR WHAT THEN.



         11   A.  FOR NEW COMPUTER SALES.



         12   Q.  OKAY.



         13             ASSUMING THAT ALL OF THOSE SALES -- ALL THE USERS



         14   WHO MADE THOSE PURCHASES USED INTERNET EXPLORER AS THEIR



         15   BROWSER, HOW WOULD YOU CHARACTERIZE THE EXTENT OF IMPACT ON



         16   THE TOTAL DEMAND FOR BROWSING TECHNOLOGY THAT THAT 3.5



         17   PERCENT REPRESENTS?



         18   A.  WELL, I THINK THAT THE 3.5 PERCENT IS ACTUALLY NOT THE



         19   MOST RELEVANT FIGURE IN TERMS OF BROWSERS, AND WHAT I MEAN



         20   BY THAT IS, AS WE HAVE SEEN AND AS I HAVE TESTIFIED IN MY



         21   DIRECT TESTIMONY, WE LEARNED FROM NETSCAPE THAT 25 PERCENT



         22   OF ALL THE VISITORS TO THEIR WEB SITE WERE FROM MACINTOSH.



         23   NOW, OUR MARKET SHARE WAS NEVER AS HIGH AS 25 PERCENT, BUT



         24   THEY WERE SEEING THAT HIGH A MARKET SHARE.  AND WE BELIEVE



         25   THAT WAS BECAUSE, GIVEN THE DEMOGRAPHICS OF OUR USERS,
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          1   MACINTOSH USERS WERE MORE LIKELY TO GO ON THE INTERNET.  AND



          2   SO THE PERCENTAGES DON'T ACTUALLY TRANSLATE.



          3             THE COURT:  WHOSE WEB SITE ARE YOU ADVERTING TO?



          4             THE WITNESS:  IN THAT CASE IT WAS NETSCAPE'S



          5   WEB SITE, ALTHOUGH WE HAVE SEEN THIS EFFECT IN GENERAL.



          6   ANOTHER GOOD EXAMPLE WOULD BE WITH THE IMAC, THAT



          7   PARTICULARLY APPEALS TO PEOPLE WHO WANT TO GET ON THE



          8   INTERNET.  SO I THINK IT'S REASONABLE TO ASSUME THAT A



          9   HIGHER PERCENTAGE OF IMAC PURCHASERS WOULD GET ON THE



         10   INTERNET, BUT IT'S HARD TO ACTUALLY QUANTIFY WHAT THE



         11   PERCENTAGE WOULD BE.



         12             THE COURT:  ALL RIGHT.



         13   BY MR. EDELMAN:



         14   Q.  DO YOU KNOW WHAT THE RELATIVE USAGE PERCENTAGE IS AMONG



         15   MACINTOSH USERS BETWEEN THOSE WHO USE INTERNET EXPLORER AS



         16   THEIR BROWSER AND THOSE WHO USE NETSCAPE NAVIGATOR AS THEIR



         17   BROWSER?



         18   A.  NO, I DON'T HAVE THAT DATA.



         19   Q.  DO YOU THINK THAT INFORMATION WOULD BE IMPORTANT TO



         20   DETERMINE ANY IMPACT THAT ANY ARRANGEMENTS WITH RESPECT TO



         21   DEFAULT BROWSERS WOULD HAVE ON TOTAL USAGE OF A PARTICULAR



         22   KIND OF WEB-BROWSING TECHNOLOGY?



         23   A.  WELL, I THINK IT MIGHT IF WE HAD THE OPTION TO CHOOSE



         24   WHAT WE WANTED TO BE DEFAULT, BUT WE HAVE A LICENSE NOW



         25   WHICH ALREADY CHOOSES THAT FOR US.  SO EVEN IF ALL OF OUR
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          1   CUSTOMERS WANTED NAVIGATOR TO BE THE DEFAULT, IF THEY TOLD



          2   US THAT, IT WOULDN'T MATTER.



          3   Q.  LET ME DIRECT YOUR ATTENTION NOW TO A DIFFERENT SUBJECT,



          4   THE SUBJECT OF THE DISCUSSIONS AT COMPAQ IN MARCH OF 1998.



          5   AND JUST SO WE'RE CLEAR, AM I CORRECT THAT YOU WERE NOT



          6   PRESENT AT THOSE DISCUSSIONS?



          7   A.  THAT'S RIGHT.



          8   Q.  WOULD IT BE FAIR TO SAY THAT ON YOUR REDIRECT



          9   EXAMINATION, YOU WERE PRESENTED WITH DIFFERENT VERSIONS OF



         10   WHAT HAPPENED, ONE BY MR. SCHILLER AND ONE BY MR. DECKER?



         11   A.  YES.



         12   Q.  WOULD IT ALSO BE FAIR TO SAY THAT YOUR WAY OF RESOLVING



         13   WHOSE VERSION IS ACCURATE IS TO RELY ON INFORMATION THAT



         14   OTHER PEOPLE PROVIDED TO YOU?



         15   A.  YES.



         16   Q.  AND WOULD IT BE FAIR TO SAY THAT YOU HAVE CHOSEN TO



         17   RESOLVE THAT BY RELYING ON INFORMATION PROVIDED TO YOU BY



         18   YOUR COLLEAGUES AT APPLE?



         19   A.  YES.



         20   Q.  THANK YOU.



         21             MR. EDELMAN:  NO FURTHER QUESTIONS, YOUR HONOR.



         22             AT THIS TIME, HOWEVER, I WOULD LIKE TO MOVE INTO



         23   EVIDENCE THAT BRIEF VIDEOTAPE AS DEFENDANT'S EXHIBIT 1850.



         24             MR. MALONE:  WE HAVE NO OBJECTION WHATSOEVER, YOUR



         25   HONOR.
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          1             THE COURT:  ALL RIGHT.  DEFENDANT'S 1850 IS



          2   ADMITTED.



          3                                   (WHEREUPON, DEFENDANT'S



          4                                   EXHIBIT NUMBER 1850 WAS



          5                                   RECEIVED IN EVIDENCE.)



          6             MR. EDELMAN:  THANK YOU, YOUR HONOR.



          7             MR. MALONE:  YOUR HONOR, IF I MAY, I HAVE ONE OR



          8   PERHAPS TWO QUESTIONS.



          9             THE COURT:  CERTAINLY.



         10                   FURTHER REDIRECT EXAMINATION



         11   BY MR. MALONE:



         12   Q.  DR. TEVANIAN, DO YOU STILL HAVE GOVERNMENT'S EXHIBIT



         13   1109 IN FRONT OF YOU IN YOUR BINDER?



         14   A.  YES, I DO.



         15   Q.  LOOK, IF YOU WOULD PLEASE, AT THE FIRST PAGE OF 1109,



         16   THE LARGE PARAGRAPH IN THE MIDDLE JUST ABOVE HEADING NUMBER



         17   ONE.  DO YOU SEE THAT?  THE PARAGRAPH BEGINS "ALL THE



         18   VARIOUS CROSS PLATFORMS."



         19   A.  YES.



         20   Q.  FIRST OF ALL, THE DISCUSSION HERE ON THIS PAGE IS CROSS



         21   PLATFORM STRATEGY AND CROSS-PLATFORM BROWSERS.  DO YOU



         22   UNDERSTAND WHAT IS MEANT BY THAT TERM?



         23   A.  YES.



         24   Q.  AND WHAT IS THAT?



         25   A.  THAT MEANS PRODUCTS THAT RUN ON MORE THAN ONE OPERATING
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          1   SYSTEM.



          2   Q.  LOOKING, IF YOU WOULD, AT THE MIDDLE PARAGRAPH, DO YOU



          3   SEE THE SENTENCE ABOUT HALFWAY DOWN.  IT BEGINS, "AS WE TALK



          4   TO MORE AND MORE" --



          5   A.  YES.



          6   Q.  THAT SAYS, "AS WE TALK TO MORE AND MORE CUSTOMERS, IT IS



          7   BECOMING INCREASINGLY APPARENT THAT THE CROSS-PLATFORM



          8   BROWSERS DIRECTLY AFFECT OVERALL IE MARKET SHARE



          9   EXPONENTIALLY."  DO YOU SEE THAT?



         10   A.  YES.



         11   Q.  FROM APPLE'S PERSPECTIVE, IS THIS AN ACCURATE STATEMENT



         12   BY MICROSOFT?



         13   A.  YES.



         14             MR. MALONE:  NO FURTHER QUESTIONS, YOUR HONOR.



         15             THE COURT:  ANYTHING FURTHER, MR. EDELMAN?



         16             MR. EDELMAN:  NO, SIR.



         17             THE COURT:  ALL RIGHT, DR. TEVANIAN.  YOU ARE



         18   EXCUSED.



         19             THE WITNESS:  THANK YOU, YOUR HONOR.



         20             (WITNESS LEAVING STAND.)



         21             THE COURT:  NOW, WHAT DO YOU NEXT HAVE IN STORE



         22   FOR US?



         23             MR. BOIES:  YOUR HONOR, THE NEXT ORDER OF BUSINESS



         24   IS WE HAVE ABOUT FIFTEEN TO TWENTY MINUTES OF DESIGNATIONS



         25   FROM MR. GATES' DEPOSITION THAT RELATE GENERALLY TO THE
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          1   SUBJECT OF INTEL.



          2             OUR NEXT WITNESS WILL BE MR. MCGEADY FROM INTEL.



          3             THE COURT:  ALL RIGHT.



          4             MR. BOIES:  AND AS WAS THE CASE WITH RESPECT TO



          5   THOSE PORTIONS OF MR. GATES' DEPOSITION THAT WE PLAYED A



          6   WEEK AGO, AT THE SAME TIME THAT WE PLAY OUR DESIGNATIONS,



          7   WE'RE GOING TO PLAY ALL OF THE DESIGNATIONS THAT MICROSOFT



          8   HAS MADE SO THAT WHAT YOU WILL BE HEARING ARE BOTH THE



          9   GOVERNMENT'S DESIGNATIONS AND MICROSOFT'S DESIGNATIONS WITH



         10   RESPECT TO THE SUBJECT MATTER.



         11             THE COURT:  VERY WELL.



         12             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



         13             BY MR. BOIES:



         14             QUESTION:  DID MICROSOFT MAKE ANY EFFORT TO



         15   CONVINCE INTEL NOT TO HELP SUN AND JAVA?



         16             (END OF VIDEOTAPE EXCERPT)



         17             THE COURT:  CAN I STOP YOU FOR JUST A MINUTE?



         18             MR. BOIES:  SURE.



         19             THE COURT:  THE LAST VIDEOTAPE EXCERPTS, I



         20   BELIEVE, HAD ACCOMPANYING TEXT.  IS THERE ACCOMPANYING TEXT



         21   WITH THIS?



         22             MR. BOIES:  THE WAY THIS WAS PREPARED, IT DOESN'T



         23   HAVE THE SCROLLING TEXT BENEATH IT.  IS THAT MORE HELPFUL TO



         24   THE COURT?



         25             THE COURT:  IT WOULD BE HELPFUL IF I HAD THE TEXT
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          1   BEFORE ME.



          2             MR. BOIES:  WE WILL -- YOUR HONOR, LET ME HAND YOU



          3   A COPY OF THE TEXT.



          4             THE COURT:  ALL RIGHT.



          5             MR. BOIES:  AND IN THE FUTURE, WE WILL GO BACK TO



          6   THE FORMAT THAT WE ORIGINALLY HAD.



          7             THE COURT:  ALL RIGHT.  CAN WE START FROM THE TOP



          8   AGAIN?



          9             MR. BOIES:  ABSOLUTELY, YOUR HONOR.  AND I



         10   SHOULD -- I SHOULD PROBABLY INDICATE THAT THIS VERY FIRST



         11   SELECTION IS A DESIGNATION BY THE UNITED STATES.  AND AS WE



         12   GO THROUGH THIS, I WILL DESIGNATE FOR THE COURT WHAT



         13   PORTIONS WERE DESIGNATED BY PLAINTIFF AND WHAT PORTIONS WERE



         14   DESIGNATED BY DEFENDANT.



         15             THE COURT:  I DON'T THINK THAT'S REALLY NECESSARY,



         16   BUT YOU CAN IF YOU WISH.



         17             MR. BOIES:  CAN WE GO BACK TO START FROM THE



         18   BEGINNING?



         19             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



         20             BY MR. BOIES:



         21             QUESTION:  DID MICROSOFT MAKE ANY EFFORT TO



         22   CONVINCE INTEL NOT TO HELP SUN AND JAVA.



         23             ANSWER:  NOT THAT I KNOW OF.



         24             QUESTION:  DID YOU OR ANYONE AT MICROSOFT ATTEMPT



         25   TO CONVINCE INTEL NOT TO ENGAGE IN ANY SOFTWARE ACTIVITY?
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          1             MR. HEINER:  OBJECTION.



          2             (END OF VIDEOTAPE EXCERPT)



          3             MR. BOIES:  THE NEXT PORTION HAS BEEN DESIGNATED



          4   BY MICROSOFT.



          5             THE COURT:  ALL RIGHT.



          6             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



          7             BY MR. BOIES:



          8             QUESTION:  DID YOU OR, TO YOUR KNOWLEDGE, ANYONE



          9   AT MICROSOFT TRY TO CONVINCE INTEL THAT IT SHOULD NOT ENGAGE



         10   IN ANY SOFTWARE ACTIVITY UNLESS MICROSOFT WAS INVOLVED IN



         11   THAT ACTIVITY?



         12             ANSWER:  I'M SURE WE POINTED OUT SOMETIMES HOW



         13   SOMETIMES A LACK OF COMMUNICATIONS BETWEEN THE TWO COMPANIES



         14   ON VARIOUS SUBJECTS, INCLUDING SOFTWARE DEVELOPMENT, LED TO



         15   UNFORTUNATE UNRELIABILITY AND MISMATCH WHICH LED TO BAD



         16   CUSTOMER EXPERIENCES.



         17             QUESTION:  AND WHAT DID THAT LEAD YOU TO ASK INTEL



         18   TO DO?



         19             ANSWER:  OH, IN GENERAL, TO SEE IF WE COULDN'T DO



         20   A BETTER JOB COMMUNICATING WITH EACH OTHER SO THAT PEOPLE



         21   WOULD HAVE BETTER EXPERIENCES USING THE PC.



         22             (END OF VIDEOTAPE EXCERPT)



         23             MR. BOIES:  THE NEXT DESIGNATION, YOUR HONOR, IS



         24   ALSO FROM MICROSOFT.



         25             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)
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          1             BY MR. BOIES:



          2             QUESTION:  DID YOU OR, INSOFAR AS YOU'RE AWARE,



          3   ANYONE ELSE AT MICROSOFT TELL PEOPLE AT INTEL THAT THEY



          4   SHOULD LEAVE THE SOFTWARE SIDE OF THE PC BUSINESS ENTIRELY



          5   TO MICROSOFT?



          6             ANSWER:  WE WERE HAVING A HARD TIME COORDINATING



          7   OUR WORK WITH INTEL, AND WE THOUGHT THE QUALITY OF SOME OF



          8   THEIR WORK WAS VERY LOW AS WELL AS NOT WORKING WITH ANY OF



          9   OUR NEW WINDOWS WORK.  WE MAY HAVE SUGGESTED AT SOME POINT



         10   THAT THE NET CONTRIBUTION OF THEIR SOFTWARE ACTIVITIES COULD



         11   EVEN BE VIEWED TO BE NEGATIVE.



         12             QUESTION:  DID YOU, OR INSOFAR AS YOU ARE AWARE,



         13   ANYONE ELSE AT MICROSOFT TELL REPRESENTATIVES OF INTEL THAT



         14   THEIR SOFTWARE ACTIVITIES WERE INCONSISTENT WITH COOPERATION



         15   BETWEEN INTEL AND MICROSOFT?



         16             ANSWER:  THE SPECIFIC WORK THEY DID THAT



         17   COMPLETELY BROKE OUR WORK I'M SURE I INDICATED I DIDN'T



         18   THINK THAT WAS A GOOD IDEA FOR EITHER COMPANY.



         19             QUESTION:  OTHER THAN THE SPECIFIC SOFTWARE THAT



         20   WOULD NOT WORK ON WINDOWS 95, THAT INTEL WAS WORKING ON, DID



         21   YOU OR, INSOFAR AS YOU ARE AWARE, ANYONE ELSE AT MICROSOFT



         22   TELL INTEL REPRESENTATIVES THAT THE SOFTWARE WORK THAT INTEL



         23   WAS DOING WAS INCONSISTENT WITH COOPERATION BETWEEN INTEL



         24   AND MICROSOFT?



         25             ANSWER:  WELL, THERE'S SOME OTHER THINGS THEY DID
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          1   THAT CREATED INCOMPATIBILITIES.



          2             QUESTION:  INCOMPATIBILITIES BETWEEN WHAT AND



          3   WHAT?



          4             ANSWER:  BETWEEN THEIR SOFTWARE AND WINDOWS, THAT



          5   WAS INTENDED TO RUN ON WINDOWS, THAT CREATED



          6   INCOMPATIBILITIES.



          7             QUESTION:  AND DID YOU TELL THEM THAT THAT



          8   SOFTWARE ALSO WAS NOT CONSISTENT WITH COOPERATION BETWEEN



          9   MICROSOFT AND INTEL?



         10             ANSWER:  I DOUBT I USED THOSE WORDS.  I SUGGESTED



         11   THAT IT WASN'T HELPFUL TO ANY OF THEIR GOALS OR OUR GOALS TO



         12   HAVE SOFTWARE THAT HAD INCOMPATIBILITIES AND WAS LOW QUALITY



         13   AND BROKE.



         14             (END OF VIDEOTAPE EXCERPT)



         15             MR. BOIES:  THE NEXT DESIGNATION, YOUR HONOR, IS



         16   ALSO FROM MICROSOFT.



         17             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:).



         18             BY MR. BOIES:



         19             QUESTION:  DID YOU, MR. GATES, PERSONALLY EVER



         20   EXPRESS CONCERN TO MR. GROVE THAT INTEL'S SOFTWARE WORK WAS



         21   BEGINNING TO OVERLAP WITH MICROSOFT'S SOFTWARE WORK?



         22             ANSWER:  ONLY IN THE SENSE THAT THE LOW QUALITY



         23   AND INCOMPATIBILITIES WERE INCONSISTENT WITH ANY GOALS THAT



         24   INTEL MIGHT HAVE HAD IN DOING THAT WORK.



         25             QUESTION:  WHY WAS THAT A CONCERN?
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          1             ANSWER:  BECAUSE INTEL WAS WASTING ITS MONEY BY



          2   WRITING LOW QUALITY SOFTWARE THAT CREATED INCOMPATIBILITIES



          3   FOR USERS, AND THOSE NEGATIVE EXPERIENCES WEREN'T HELPFUL



          4   FOR ANY GOAL THAT INTEL HAD.



          5             QUESTION:  WERE THEY HARMFUL TO ANY GOAL THAT



          6   MICROSOFT HAD?



          7             ANSWER:  ONLY IN THE SENSE OF HURTING PC



          8   POPULARITY BY CREATING NEGATIVE USER EXPERIENCES.



          9             QUESTION:  IS IT YOUR TESTIMONY THAT YOUR ONLY



         10   CONCERN WITH WHAT INTEL WAS DOING IN THE SOFTWARE AREA WAS A



         11   CONCERN TO AVOID NEGATIVE USER EXPERIENCES?



         12             ANSWER:  THAT'S RIGHT.  LOW QUALITY AND



         13   INCOMPATIBILITIES.



         14             QUESTION:  WHICH, ACCORDING TO YOU, WOULD LEAD TO



         15   NEGATIVE USER EXPERIENCES; CORRECT?



         16             ANSWER:  THAT'S RIGHT.



         17             QUESTION:  DID YOU OR, INSOFAR AS YOU ARE AWARE,



         18   ANYBODY AT MICROSOFT EVER TELL INTEL REPRESENTATIVES IN



         19   WORDS OR IN SUBSTANCE THAT THEY SHOULD STICK TO HARDWARE AND



         20   LEAVE THE SOFTWARE TO MICROSOFT?



         21             MR. HEINER:  OBJECTION.



         22             ANSWER:  I'M SURE THERE WERE TIMES WHEN WE WERE



         23   FRUSTRATED ABOUT THE QUALITY AND INCOMPATIBILITY PROBLEMS



         24   CREATED ABOUT THEIR SOFTWARE WHERE SOMEONE MIGHT HAVE



         25   EXPRESSED THAT SENTIMENT IN AN EXTREME FEELING ABOUT HOW
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          1   TOUGH IT HAD BEEN FOR INTEL TO DO QUALITY WORK THAT WOULD



          2   HAVE ADVANCED ANY INTEL GOAL.



          3             (END OF VIDEOTAPE EXCERPT)



          4             MR. BOIES:  YOUR HONOR, THE NEXT DESIGNATION WAS



          5   DESIGNATED BY THE GOVERNMENT.



          6             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



          7             BY MR. BOIES:



          8             QUESTION:  WERE YOU AWARE OF ANY WORK THAT INTEL



          9   WAS DOING RELATING TO INTERNET SOFTWARE DEVELOPMENT?



         10             ANSWER:  I CAN'T THINK OF ANY.



         11             QUESTION:  DID YOU EVER EXPRESS ANY CONCERN TO



         12   ANYONE AT INTEL, OR TO YOUR KNOWLEDGE, DID ANYONE AT



         13   MICROSOFT EVER EXPRESS ANY CONCERN TO ANYONE AT INTEL



         14   CONCERNING INTEL'S INTERNET SOFTWARE WORK, IF ANY?



         15             ANSWER:  I DON'T THINK INTEL EVER DID ANY INTERNET



         16   SOFTWARE WORK.



         17             QUESTION:  AND IF THEY DID, I TAKE IT IT'S YOUR



         18   TESTIMONY NO ONE EVER TOLD YOU ABOUT IT?



         19             ANSWER:  THAT'S RIGHT.



         20             (END OF VIDEOTAPE EXCERPT)



         21             MR. BOIES:  THE NEXT DESIGNATION, YOUR HONOR, IS



         22   FROM MICROSOFT.



         23             THE COURT:  I'M SORRY?



         24             MR. BOIES:  FROM MICROSOFT.



         25             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)
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          1             BY MR. BOIES:



          2             QUESTION:  DID YOU ASK INTEL TO KEEP YOU APPRISED



          3   OF WHAT SOFTWARE WORK INTEL WAS DOING?



          4             ANSWER:  I THINK I MADE THAT REQUEST IN VAIN ON



          5   SEVERAL OCCASIONS.  NOTHING EVER CAME OF IT.



          6             QUESTION:  IS IT YOUR TESTIMONY THAT THEY REFUSED



          7   TO KEEP YOU APPRISED OF THE SOFTWARE WORK THEY WERE DOING?



          8             ANSWER:  NO.  I JUST SAID TO THEM THAT IF THEY



          9   WOULD -- WHATEVER SOFTWARE WORK THEY WERE DOING THAT WAS



         10   INTENDED TO HELP WINDOWS, THEY SHOULD TALK TO US ABOUT IT



         11   EARLY ON IF THEY WANTED TO HAVE THE HIGHEST PROBABILITY THAT



         12   IT WOULD, IN FACT, ACHIEVE THAT GOAL.



         13             AND, UNFORTUNATELY, WE NEVER ACHIEVED THAT RESULT;



         14   THAT IS, THEY WOULD DO THINGS RELATED TO WINDOWS WITHOUT



         15   TALKING TO US IN ADVANCE, AND THEN ONCE THEY HAD DONE THE



         16   WORK, THERE WOULD BE SOME INCOMPATIBILITIES BETWEEN WHAT



         17   THEY HAD DONE AND WINDOWS ITSELF.



         18             (END OF VIDEOTAPE EXCERPT)



         19             MR. BOIES:  THE NEXT DESIGNATION, YOUR HONOR, IS



         20   MADE BY THE GOVERNMENT.



         21             (VIDEOTAPE EXCERPT PLAYED AS FOLLOWS:)



         22             BY MR. BOIES:



         23             QUESTION:  WHEN WAS THE LAST TIME THAT YOU ASKED



         24   INTEL TO KEEP YOU APPRISED OF WHAT SOFTWARE WORK THEY WERE



         25   DOING?
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          1             ANSWER:  I'M NOT SURE.



          2             QUESTION:  APPROXIMATELY WHEN?



          3             ANSWER:  I DON'T KNOW?



          4             QUESTION:  WAS IT WITHIN THE LAST YEAR?



          5             ANSWER:  I DON'T KNOW.



          6             QUESTION:  WAS IT WITHIN THE LAST TWO YEARS?



          7             ANSWER:  I HONESTLY DON'T KNOW.



          8             QUESTION:  WAS IT WITHIN THE LAST THREE YEARS?



          9             ANSWER:  THERE'S PROBABLY ONE INSTANCE WHERE I



         10   ASKED THEM TO TELL US ABOUT THINGS THEY WERE DOING RELATED



         11   TO WINDOWS.



         12             QUESTION:  DID YOU OR OTHERS, TO YOUR KNOWLEDGE,



         13   FROM MICROSOFT TELL INTEL THAT IF INTEL BEGAN TO COMPETE



         14   WITH MICROSOFT, MICROSOFT WOULD BE FORCED TO BEGIN TO



         15   COMPETE WITH INTEL?



         16             ANSWER:  NO.



         17             QUESTION:  NOT AT ALL, SIR; NEVER SAID THAT IN



         18   WORDS OR IN SUBSTANCE?



         19             ANSWER:  NO.



         20             QUESTION:  TO YOUR KNOWLEDGE DID ANYONE ELSE FROM



         21   MICROSOFT EVER SAY THAT?



         22             ANSWER:  I'M NOT AWARE OF ANYBODY SAYING THAT.



         23             QUESTION:  IF ANYBODY HAD SAID THAT, WOULD YOU



         24   CONSIDER THAT TO BE INCONSISTENT WITH COMPANY POLICY?



         25             MR. HEINER:  OBJECTION.
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          1             ANSWER:  I'M CONFUSED.  INTEL AND MICROSOFT ARE



          2   NOT IN THE SAME BUSINESSES, SO THERE'S NO POLICY ABOUT ONE



          3   OF OUR PEOPLE SUGGESTING THAT WE'RE GOING TO GO INTO THE



          4   CHIP BUSINESS.



          5             QUESTION:  WAS IT PART OF WHAT YOU WANTED TO



          6   ACCOMPLISH, MR. GATES, TO BE TO KEEP INTEL AND MICROSOFT IN



          7   SEPARATE BUSINESSES?



          8             ANSWER:  NO.



          9             QUESTION:  DID YOU EVER TAKE ANY ACTION INTENDED



         10   TO ACCOMPLISH THAT?



         11             ANSWER:  NO.



         12             QUESTION:  DID YOU OR, TO YOUR KNOWLEDGE, ANYONE



         13   FROM MICROSOFT EVER TELL PEOPLE AT INTEL THAT MICROSOFT



         14   WOULD HOLD UP SUPPORT FOR INTEL'S MICROPROCESSORS IF INTEL



         15   DIDN'T COOPERATE WITH MICROSOFT IN AREAS THAT MICROSOFT



         16   WANTED INTEL'S COOPERATION IN?



         17             ANSWER:  WHEN WE SAW INTEL DOING THE LOW QUALITY



         18   WORK THAT WAS CREATING INCOMPATIBILITIES IN WINDOWS THAT



         19   SERVED ABSOLUTELY NO INTEL GOAL, WE SUGGESTED TO INTEL THAT



         20   THAT SHOULD CHANGE.  AND IT BECAME FRUSTRATING TO US BECAUSE



         21   THERE WAS A LONG PERIOD OF TIME WHERE THEY KEPT DOING WORK



         22   THAT WE THOUGHT, ALTHOUGH IT WAS INTENDED TO BE POSITIVE IN



         23   THE WINDOWS ENVIRONMENT, IT WAS ACTUALLY NEGATIVE.  AND WE



         24   DID POINT OUT THE IRONY OF HOW WHILE WE SEEMED TO



         25   COMMUNICATE WITH THEM ON MICROPROCESSOR ISSUES AND YET THEY
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          1   SEEMED, ON THE AREAS WHERE THEY WERE TRYING TO ENHANCE



          2   WINDOWS, THAT THE COMMUNICATION WORKED VERY POORLY.



          3             QUESTION:  DID YOU OR OTHERS ON BEHALF OF



          4   MICROSOFT TELL INTEL THAT MICROSOFT WOULD HOLD UP SUPPORT



          5   FOR INTEL'S MICROPROCESSORS IF INTEL DID NOT COOPERATE WITH



          6   MICROSOFT?



          7             ANSWER:  NO.



          8             QUESTION:  NO ONE EVER TOLD INTEL THAT TO YOUR



          9   KNOWLEDGE?



         10             ANSWER:  THAT'S RIGHT.



         11             QUESTION:  DID YOU, MR. GATES, EVER YOURSELF TRY



         12   TO GET INTEL TO REDUCE ITS SUPPORT OF NETSCAPE?



         13             ANSWER:  I'M NOT AWARE OF ANY WORK THAT INTEL DID



         14   IN SUPPORTING NETSCAPE.  THEY MAY HAVE USED THEIR BROWSER



         15   INTERNALLY OR ONE OF THEIR SERVER THINGS, BUT THAT'S --



         16   THAT'S NOT REALLY SUPPORT.  SO I'M NOT SURE OF ANY SUPPORT



         17   THEY WERE GIVING TO NETSCAPE.



         18             QUESTION:  YOU MAY MEAN THAT TO ANSWER MY



         19   QUESTION, BUT I WANT TO BE CLEAR.



         20             IT IS YOUR TESTIMONY THAT YOU'RE NOT AWARE OF ANY



         21   INSTANCE WHERE YOU ASKED ANYBODY AT INTEL TO REDUCE THE



         22   SUPPORT THAT INTEL WAS PROVIDING TO NETSCAPE; IS THAT YOUR



         23   TESTIMONY?



         24             ANSWER:  NO.  I MAY HAVE ASKED -- I MAY -- AND I



         25   DON'T REMEMBER IT -- BUT I MAY HAVE TALKED TO THEM ABOUT
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          1   THEIR INTERNAL BROWSER USE.  I DON'T THINK SO, BUT I MAY



          2   HAVE.  AND I MAY HAVE TALKED TO THEM ABOUT THEIR WEB SERVERS



          3   AND WHAT THEY WERE USING, BUT I DON'T THINK SO.



          4             (END OF VIDEOTAPE EXCERPT)



          5             MR. BOIES:  THAT COMPLETES THE DEPOSITION



          6   DESIGNATIONS, YOUR HONOR.



          7             THE COURT:  ALL RIGHT.  AND MR. MCGEADY IS NEXT;



          8   IS THAT CORRECT?



          9             MR. BOIES:  HE IS NEXT AND HE IS IN THE COURTROOM,



         10   I UNDERSTAND.



         11             THE COURT:  WELL, I THINK WHAT WE'LL DO IS TAKE



         12   OUR NOONTIME RECESS NOW AND RECONVENE AT 1:30.



         13             MR. BOIES:  THANK YOU, YOUR HONOR.



         14             (WHEREUPON, AT 12:00 NOON, THE ABOVE-ENTITLED



         15   MATTER WAS RECESSED FOR LUNCH.)
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