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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED



          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND CIVIL



          4   ACTION 98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT



          5   CORPORATION.



          6             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          7   THE PLAINTIFFS.



          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          9   WILLIAM NEUKOM FOR THE DEFENDANT.



         10             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.



         11             THE COURT:  GOOD MORNING, DR. WARREN-BOULTON.  I



         12   REMIND YOU, SIR, THAT YOU'RE STILL UNDER OATH.



         13             THE WITNESS:  THANK YOU, YOUR HONOR.



         14             THE COURT:  MR. LACOVARA.



         15             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         16             (DR. FREDERICK R. WARREN-BOULTON, PLAINTIFFS'



         17   WITNESS, PREVIOUSLY SWORN.)



         18                   CROSS-EXAMINATION, CONTINUED



         19   BY MR. LACOVARA:



         20   Q.  GOOD MORNING, DR. WARREN-BOULTON.



         21   A.  GOOD MORNING, MR. LACOVARA.



         22   Q.  WHEN WE BROKE YESTERDAY, WE WERE AT PAGE 19 OF YOUR



         23   TESTIMONY, AND I HAD HANDED YOU THE DEPOSITION OF WEB



         24   MCKINNEY.  AND BEFORE WE BEGIN THIS MORNING, I TOOK THAT



         25   DEPOSITION OUT AND OPENED IT TO THE RELEVANT PAGE AND LEFT
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          1   IT FOR YOU.



          2   A.  OH, WELL, I CLEANED OFF EVERYTHING WHEN I CAME IN.



          3   Q.  COULD YOU FIND PAGE 11 OF WEB MCKINNEY'S TESTIMONY,



          4   PLEASE.



          5             MR. SCHWARTZ:  MAY I ASK, YOUR HONOR, IS THIS THE



          6   MARCH 13TH DEPOSITION?  THERE IS MORE THAN ONE.



          7             MR. LACOVARA:  I THINK THERE'S ACTUALLY ONLY ONE



          8   OF MR. MCKINNEY.  IT'S THE MARCH 13TH.



          9             MR. SCHWARTZ:  MARCH 13TH.  THANK YOU.



         10             MR. LACOVARA:  HE WAS NOT REDEPOSED IN THE ACTION.



         11             THE WITNESS:  I THINK THIS MUST BE IT.



         12   BY MR. LACOVARA:



         13   Q.  PAGE 11, SIR.  AND THE TESTIMONY ON WHICH YOU WOULD LIKE



         14   TO FOCUS BEGINS AT LINE 3.  I WILL READ IT INTO THE RECORD.



         15             QUESTION:  WHEN IT IS RELEASED, WILL HEWLETT



         16   PACKARD PRE-INSTALL WINDOWS 98 OR ITS PAVILION LINE?



         17             ANSWER:  YES, WE WILL.



         18             QUESTION:  WHY?



         19             ANSWER:  BECAUSE IN OUR MARKET, CONSUMERS REALLY



         20   DEMAND THE LATEST FEATURES, AND WINDOWS 98 WILL BE VIEWED,



         21   YOU KNOW, AS THE LATEST OPERATING SYSTEM.  THAT'S THE ONE



         22   THEY'RE GOING TO WANT ON THEIR SYSTEMS.



         23   A.  YES.



         24   Q.  HAVE YOU FOUND THAT TESTIMONY?



         25   A.  YES.



�

                                                                               6



          1   Q.  DO YOU UNDERSTAND THAT TESTIMONY?



          2   A.  I THINK SO, YES.



          3   Q.  DO YOU AGREE WITH MR. MCKINNEY THAT CONSUMERS DEMAND THE



          4   LATEST FEATURES IN A DESKTOP OPERATING SYSTEM?



          5   A.  I THINK CONSUMERS VALUE FEATURES IN A DESKTOP OPERATING



          6   SYSTEM.  THE CONTEXT I THINK THAT WE HAVE HERE, SEARCHING



          7   BACK, IS -- I THINK HE MAY BE BEING ASKED IF HE WOULD



          8   INSTALL 98 VERSUS 95 AND THE CHOICE BETWEEN 98 AND 95.  AND



          9   I THINK HE IS -- I'M SORRY.  WHAT PAGE AGAIN ARE WE ON?



         10   PAGE 11?



         11   Q.  WE'RE ON PAGE 11, SIR.



         12   A.  PAGE 11.  I THINK THE DISCUSSION IS IN TERMS OF



         13   WINDOWS 98 VERSUS WINDOWS 95.  BOTH, OF COURSE, ARE



         14   MICROSOFT OPERATING SYSTEMS.



         15   Q.  DO YOU BELIEVE THERE EXISTS SUBSTANTIAL DEMAND IN THE



         16   MARKETPLACE FOR OPERATING SYSTEMS -- AMONG CONSUMERS



         17   ANYWAY -- FOR OPERATING SYSTEMS OTHER THAN WINDOWS 98?



         18   A.  WINDOWS 95 AND WINDOWS 3.X ARE STILL BEING INSTALLED.



         19   IN THAT SENSE, THERE ARE CUSTOMERS WHO DO NOT WANT, IN THE



         20   SENSE -- IF WHAT YOU'RE SAYING IS THE LATEST FEATURES AS



         21   INSTALLED ON WINDOWS 98, THERE ARE CLEARLY CUSTOMERS WHO DO



         22   NOT WANT THOSE LATEST FEATURES.



         23   Q.  MY QUESTION, SIR, ON WHICH I'D LIKE YOU TO FOCUS WAS THE



         24   CONSUMER MARKETPLACE SPECIFICALLY.  IS IT YOUR TESTIMONY



         25   THAT THERE IS SUBSTANTIAL DEMAND FOR WINDOWS 3.X IN THE
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          1   CONSUMER MARKETPLACE?



          2   A.  NO.



          3   Q.  WHAT ABOUT WINDOWS 95, SIR?



          4   A.  NO.



          5   Q.  DO YOU BELIEVE THAT MICROSOFT'S MARKET SHARE REFLECTS



          6   CONSUMER DESIRES AND CONSUMER DEMAND?  YES OR NO, IF YOU CAN



          7   ANSWER IT THAT WAY, PLEASE.



          8   A.  DO I BELIEVE THAT IT REFLECTS?  NOT EXCLUSIVELY, BUT,



          9   OBVIOUSLY, IT REFLECTS IT, AMONGST OTHER FACTORS.



         10   Q.  WHAT COMPUTERS DO YOU USE AT MICRA, SIR?



         11   A.  DELL.



         12   Q.  RUNNING WINDOWS?



         13   A.  YES.



         14   Q.  FOR THE WORK YOU DO AT MICRA, COULD YOU USE WORKSTATIONS



         15   AS WELL?



         16   A.  I THINK IT WOULD BE EXTRAORDINARILY EXPENSIVE.



         17   Q.  ARE YOU FAMILIAR WITH ANY ECONOMICS CONSULTING FIRM



         18   SIMILAR TO MICRA THAT USE WORKSTATIONS INSTEAD OF P.C.'S, AS



         19   YOU CALL P.C.'S?



         20   A.  NO.



         21   Q.  OKAY.  GO TO PARAGRAPH 41 OF YOUR TESTIMONY, PLEASE.



         22   A.  PARAGRAPH 41?



         23   Q.  YES.  PAGE 19.



         24   A.  YES.



         25   Q.  TAKE A MOMENT TO REVIEW IT.  I HAVE ONLY ONE QUESTION.
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          1   AND THAT IS, WHAT SEPARATE ANALYSIS HAVE YOU DONE TO SUPPORT



          2   THE STATEMENT THAT MICROSOFT POSSESSES MONOPOLY POWER IF THE



          3   RELEVANT MARKET WERE DEFINED TO INCLUDE WORKSTATIONS AND THE



          4   MACINTOSH, OR AT LEAST MACINTOSH AND UNIX-BASED OPERATING



          5   SYSTEMS?



          6   A.  SIMPLY THAT THE AVAILABILITY AND THE PRICING OF



          7   UNIX-BASED OPERATING SYSTEMS THAT DO NOT USE AN



          8   INTEL-COMPATIBLE MICROPROCESSOR HAS NOT CONSTRAINED PRICES



          9   BY MICROSOFT ABOVE THE COMPETITIVE LEVEL.



         10   Q.  COULD YOU TURN TO PAGE 22 OF YOUR TESTIMONY, PARAGRAPH



         11   48, SPECIFICALLY THE STATEMENT THAT "IBM IS A COMPANY THAT



         12   IS VERY EXPERIENCED IN DEVELOPING COMPETITIVE SOFTWARE"?



         13   A.  YES.



         14   Q.  DOES THAT STATEMENT REFER TO SOFTWARE FOR WHAT YOU CALL



         15   P.C.'S SPECIFICALLY, OR IS IT SOFTWARE GENERALLY, SIR?



         16   A.  WELL, IT'S VERY EXPERIENCED IN DEVELOPING SOFTWARE IN



         17   GENERAL AND P.C.'S AS WELL.



         18   Q.  CAN YOU NAME A COMPETITIVE OR A SUCCESSFUL SOFTWARE



         19   PRODUCT DEVELOPED BY IBM FOR THE P.C. IN THE LAST 15 YEARS?



         20   A.  ARE WE -- HAVE WE DECIDED THAT OS/2 IS NO LONGER A



         21   COMPETITOR?



         22   Q.  USING YOUR WORDS, "COMPETITIVE SOFTWARE," MY QUESTION TO



         23   YOU, SIR, IS CAN YOU NAME A SINGLE COMPETITIVE SOFTWARE



         24   PRODUCT PRODUCED BY THE IBM CORPORATION FOR P.C.'S IN THE



         25   LAST 15 YEARS?
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          1   A.  OS/2.



          2   Q.  OKAY.  ANYTHING ELSE?



          3   A.  IBM PRODUCES A RANGE OF SOFTWARE FOR P.C.'S.



          4   Q.  MY QUESTION, SIR --



          5   A.  APPLICATIONS.



          6   Q.  IS THERE SOME LACK OF CLARITY IN MY QUESTION?



          7   A.  NO.  IT'S JUST THAT, YOU KNOW, I DON'T PERSONALLY -- I



          8   USE A VERY LIMITED SET OF APPLICATIONS.  AND IF YOU SAID TO



          9   ME, HOW MANY PRODUCTS DOES IBM PRODUCE IN P.C., I MEAN, I



         10   CAN'T NAME YOU, AS I SIT HERE, BRAND NAMES.



         11   Q.  WHAT I'M ASKING YOU FOR, SIR, IS YOUR BASIS FOR THE



         12   OPINION -- EXCUSE ME, THE FACT REPRESENTED IN THAT



         13   PARAGRAPH -- THE FACT ABOUT WHICH I HAVE ASKED YOU NOW THREE



         14   TIMES.



         15   A.  IBM HAS BEEN IN THE P.C. OPERATING SYSTEM BUSINESS --



         16   P.C. DOS, OS/2, MAINFRAME SOFTWARE.  IT IS -- IN FACT, I



         17   THINK IBM WOULD NOW ALMOST DESCRIBE ITSELF AS A SOFTWARE



         18   COMPANY, IN THE SENSE THAT MORE THAN HALF ITS REVENUES



         19   PROBABLY COME FROM SOFTWARE.



         20   Q.  ISN'T THAT BECAUSE AFTER FAILING IN THE P.C. SOFTWARE



         21   BUSINESS, IT SPENT $3-1/2 BILLION FOR LOTUS, SIR?



         22   A.  I'M NOT SURE WHY THOSE TWO CONNECT.



         23   Q.  YOU DON'T THINK THERE'S ANY CONNECTION BETWEEN IBM'S



         24   INABILITY TO DEVELOP COMPETITIVE P.C. SOFTWARE AND THE FACT



         25   THAT IT BOUGHT ONE OF THE LARGEST PRODUCERS OF P.C.
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          1   SOFTWARE, NAMELY THE LOTUS DEVELOPMENT CORPORATION FOR



          2   $3-1/2 BILLION DOLLARS?



          3   A.  OH, I CAN'T TELL YOU ABOUT IBM'S, YOU KNOW, ACQUISITION



          4   STRATEGY.  I THINK, PRESUMABLY, SOMEBODY AT IBM WOULD BE



          5   BETTER.



          6   Q.  AS YOU DO IN SEVERAL PLACES IN YOUR TESTIMONY, YOU



          7   INVOKE IBM, THIS TIME AS THE EXAMPLE OF OR THE ILLUSTRATION



          8   OF THE PROPOSITION THAT IT WOULD BE TIME-CONSUMING, RISKY



          9   AND COSTLY TO DEVELOP A COMPETING OPERATING SYSTEM AND THAT



         10   PROFITS WOULD BE -- I THINK YOU SAY, QUOTE, "AT BEST, VERY



         11   UNCERTAIN AND LONG IN COMING."



         12             DID I QUOTE YOUR TESTIMONY ACCURATELY?



         13   A.  I'M ASSUMING SO.  I AM LOOKING AT ROUGHLY WHERE IT IS,



         14   YES.



         15   Q.  DO YOU KNOW WHERE CALDERA AND RED HAT ARE CURRENTLY



         16   COMPETING PROFITABLY AGAINST MICROSOFT IN THE P.C. OPERATING



         17   SYSTEM BUSINESS?



         18   A.  THE QUESTION HERE I THINK WE'RE TALKING ABOUT IS A --



         19   DEVELOPING AN OPERATING SYSTEM TO COMPETE WITH MICROSOFT'S



         20   WINDOWS OPERATING SYSTEM, AND BY THAT I MEAN NOT SIMPLY



         21   PROVIDING WHAT ONE MIGHT CALL A FRINGE OPERATING SYSTEM, BUT



         22   PROVIDING AN OPERATING SYSTEM WHICH COULD TRULY BE AN



         23   ALTERNATIVE TO THE WINDOWS OPERATING SYSTEM.



         24             AND I THINK, AS WE DISCUSSED BEFORE, THAT IS TO



         25   SAY, AN OPERATING SYSTEM WHICH HAD A COMPLETE SET OF API'S
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          1   WHICH WOULD MATCH THE WINDOWS OPERATING SYSTEM.  IN A



          2   SENSE --



          3   Q.  HOW MANY --



          4   A.  LET ME FINISH BECAUSE YOU ASKED.  IN A SENSE, TO A



          5   RELATIONSHIP THAT THERE WAS BETWEEN, SAY, DR-DOS AND MS-DOS.



          6   THAT'S THE CONTEXT OF THE PARAGRAPH THAT YOU'RE ASKING ME



          7   ABOUT.



          8             AND WHAT CALDERA -- THE WITNESS FOR CALDERA STATED



          9   IS THAT THE COST OF THAT WOULD BE ENORMOUS AND THAT ANY SUCH



         10   PROJECT -- ANY SUCH ATTEMPT TO ENTER AND PROVIDE A MATCHING,



         11   OR COMPETITIVE, OR CLONE -- OR WHATEVER YOU WANT TO CALL



         12   IT -- OPERATING SYSTEM THAT WOULD TRULY BE AN ALTERNATIVE TO



         13   THE WINDOWS OPERATING SYSTEM AS IT CURRENTLY EXISTS, THAT



         14   THAT PROJECT WOULD INVOLVE ENORMOUS FIXED COSTS AND SUCH



         15   COMPETITION WOULD RESULT IN A DECREASE IN PRICES, REDUCING



         16   THE PROFITABILITY OF ENTRY TO THE WOULD-BE ENTRANT, AND THAT



         17   THAT IS TIME-CONSUMING, RISKY AND COSTLY.



         18             AND I THINK, IN FACT, THOSE ARE PARAPHRASES OF THE



         19   WORDS BY THE CALDERA WITNESS.



         20   Q.  HOW MANY API'S ARE EXPOSED BY THE LINUX PRODUCT MADE BY



         21   RED HAT OR THE LINUX PRODUCT MADE BY CALDERA?



         22   A.  I DON'T KNOW.



         23   Q.  DO YOU HAVE EVEN A SENSE OF THE ORDER OF MAGNITUDE?



         24   A.  NO.



         25   Q.  WHAT MAKES YOU -- THEREFORE, WHAT MAKES YOU COMPETENT TO
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          1   TELL THE COURT ABOUT THE POSSIBILITY THAT SOMEONE COULD



          2   DEVELOP API'S CONSISTENT WITH WINDOWS WHEN YOU DO NOT EVEN



          3   KNOW HOW MANY API'S ARE IN ANY COMPETITIVE OPERATING SYSTEM?



          4   A.  BECAUSE I HAVE BOTH MICROSOFT DOCUMENTS AND I HAVE



          5   TESTIMONY FROM WITNESSES THAT STATE THAT IT IS AT THIS



          6   POINT, AS A PRACTICAL MATTER, IMPOSSIBLE TO PROVIDE AN



          7   OPERATING SYSTEM WHICH HAS THE SET OF API'S THAT IS IN



          8   WINDOWS.  AND THE CALDERA DEPOSITIONS ARE QUITE CLEAR ABOUT



          9   THAT.  THEY SAID THAT EVEN IF WE WERE ABLE TO WRITE AN



         10   OPERATING SYSTEM THAT MATCHED THE API'S ON WINDOWS, THE RATE



         11   OF CHANGE OF THOSE API'S MEANS THAT, AS A PRACTICAL MATTER,



         12   YOU SIMPLY CAN'T DO IT.  IT IS NOT A PRACTICAL PROPOSITION.



         13             AND I THINK THAT IF THE CALDERA PEOPLE, WHO ARE



         14   ACTUALLY FACING THIS AS AN ALTERNATIVE, TELL ME THAT THE



         15   NUMBER OF API'S IS FAR TOO LARGE AND IT'S INCREASING TOO



         16   RAPIDLY AND THAT THIS IS IMPOSSIBLE BUSINESS PROPOSITION, I



         17   DON'T THINK I NECESSARILY HAVE TO KNOW EXACTLY HOW MANY



         18   API'S ARE AT ANY ONE MOMENT ON A WINDOWS OPERATING SYSTEM.



         19   Q.  WELL, I WILL REPRESENT TO YOU, SIR, THAT WHEN CALDERA



         20   RELEASED THE KDE LINUX PRODUCT, IT REPRESENTED THAT THE



         21   PRODUCT HAD THE SAME FUNCTIONALITY AS WINDOWS 98 AND THAT



         22   WINDOWS 98 WAS ITS COMPETITOR.  WAS CALDERA LYING WHEN IT



         23   SAID THAT, SIR?



         24   A.  NO.  FIRST OF ALL, I CAN'T REALLY RESPOND TO AN AD BY



         25   CALDERA.
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          1   Q.  TO AN AD?



          2   A.  I THOUGHT YOU SAID IT WAS A PRESS RELEASE.



          3   Q.  PRESS RELEASE.



          4   A.  PRESS RELEASE IN THAT CASE.



          5   Q.  GO TO PARAGRAPH 49, SIR, WHERE WE TALK ABOUT THE CONCEPT



          6   OF LOCK-IN.  HOW MANY OPERATING SYSTEMS HAVE YOU USED IN THE



          7   LAST TEN YEARS?



          8   A.  THREE.



          9   Q.  WERE THEY ALL MICROSOFT OPERATING SYSTEMS?



         10   A.  YES.



         11   Q.  DID YOU HAVE ANY TROUBLE MOVING FROM ONE MICROSOFT



         12   OPERATING SYSTEM TO THE OTHER?



         13   A.  YES.



         14   Q.  YOU DID?



         15   A.  YES.



         16   Q.  WHY DID YOU SWITCH?



         17   A.  WELL, FRANKLY, I SWITCHED TO WINDOWS 98 JUST TO LEARN



         18   HOW TO DO IT.



         19   Q.  OKAY.



         20   A.  I DON'T THINK I WOULD HAVE DONE IT IF I HADN'T HAPPENED



         21   TO HAVE BEEN A CONSULTANT AT THIS TRIAL.



         22   Q.  WHY DID YOU SWITCH OTHERWISE?



         23   A.  SWITCH OTHERWISE?



         24   Q.  YES.



         25   A.  THAT'S WHY I DID SWITCH.
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          1   Q.  YOU JUST TESTIFIED TO THREE, 95 TO 98.  PRESUMABLY YOU



          2   MOVED UP FROM WINDOWS 3.X TO WINDOWS 95 AS WELL?



          3   A.  WELL, DOS.



          4   Q.  DOS TO?



          5   A.  95 TO 98.



          6   Q.  WHY DID YOU SWITCH FROM DOS?



          7   A.  FROM DOS?  BECAUSE MY OFFICE SWITCHED IS PROBABLY THE



          8   SHORT ANSWER.



          9   Q.  WHY DID YOUR OFFICE SWITCH?



         10   A.  BECAUSE IT WAS AN IMPROVEMENT.



         11   Q.  IF YOU FOUND IT HARD TO SWITCH, DO YOU THINK THAT IS



         12   CONSISTENT WITH WHAT OTHER USERS FIND -- THAT IT'S DIFFICULT



         13   TO SWITCH EVEN BETWEEN MICROSOFT OPERATING SYSTEMS?



         14   A.  I FOUND IT HARDER TO SWITCH BECAUSE -- BASICALLY BECAUSE



         15   I DID IT MYSELF.  I DIDN'T FIND IT AT ALL HARD TO SWITCH TO



         16   WINDOWS BECAUSE THAT WAS SIMPLY DONE BY THE COMPUTER PERSON



         17   IN MY OFFICE.



         18   Q.  YOU MAKE A STATEMENT HERE -- A RATHER SWEEPING STATEMENT



         19   THAT PERSONAL AND CORPORATE CUSTOMERS ARE EXTREMELY



         20   RELUCTANT TO CHANGE P.C. OPERATING SYSTEMS.  DID YOU ANALYZE



         21   ANY DATA?



         22   A.  WHERE ARE WE?



         23   Q.  PARAGRAPH 49, SIR.  THE PARAGRAPH I REFERENCED A FEW



         24   MOMENTS AGO.



         25   A.  YES.



�

                                                                              15



          1   Q.  DO YOU ANALYZE ANY DATA?  I SEE THERE'S NO FOOTNOTE TO



          2   THAT.  DID YOU ANALYZE ANY DATA TO SUPPORT THAT CONCLUSION?



          3   A.  NO, THAT'S SIMPLY FROM READING MATERIAL IN THE INDUSTRY.



          4   Q.  READING MATERIAL IN THE INDUSTRY.  DO YOU HAVE ANY IDEA



          5   ABOUT THE RATE AT WHICH CORPORATIONS ACTUALLY DO SWITCH



          6   OPERATING SYSTEMS?



          7   A.  NO.



          8   Q.  WOULD IT SURPRISE YOU TO LEARN THAT THE AVERAGE AMERICAN



          9   CORPORATION SWITCHES OPERATING SYSTEMS EVERY TWO OR THREE



         10   YEARS?



         11   A.  ARE YOU ASSUMING THAT -- INCLUDING IN THAT FROM ONE



         12   WINDOWS SYSTEM TO ANOTHER WINDOWS SYSTEM?



         13   Q.  NO, BUT YOU'RE NOT TALKING ABOUT WINDOWS SYSTEMS HERE,



         14   SIR.  DOES YOUR TESTIMONY NEED TO BE MODIFIED?



         15   A.  IF WHAT YOU'RE SAYING -- LET'S PUT IT THIS WAY.  THE



         16   POINT OF PARAGRAPH 49 IS THAT THERE ARE SWITCHING COSTS IN



         17   GOING FROM A WINDOWS OPERATING SYSTEM -- A MICROSOFT



         18   OPERATING SYSTEM TO ANOTHER OPERATING SYSTEM THAT HAS A --



         19   THAT CANNOT USE THE SAME SET OF APPLICATIONS.



         20             TO THE EXTENT THAT IF IN PARAGRAPH 49 ANYBODY IS



         21   INFERRING THAT I AM TALKING ABOUT THE COST OF SWITCHING FROM



         22   OR UPGRADING FROM WINDOWS 95 TO WINDOWS 98 AS OPPOSED TO



         23   SWITCHING OPERATING SYSTEMS, THEN CLEARLY THAT'S NOT THE



         24   INTENT.  AND IF YOU PREFER, WE CAN -- YOU CAN ASSUME THAT



         25   PARAGRAPH 49 IS TALKING ABOUT MOVING FROM -- NOT UPGRADING
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          1   WITHIN THE MICROSOFT FAMILY OF OPERATING SYSTEMS, BUT



          2   BETWEEN OPERATING SYSTEMS SUPPLIED BY DIFFERENT SUPPLIERS.



          3   Q.  OKAY.  AND TELL ME HOW MANY CORPORATIONS HAVE MOVED FROM



          4   MICROSOFT OPERATING SYSTEMS TO OPERATING SYSTEMS SUPPLIED BY



          5   DIFFERENT SUPPLIERS IN THE LAST FIVE YEARS.



          6   A.  I CAN'T TELL YOU THE NUMBER, EXCEPT THAT I HAVE NO



          7   REASON TO BELIEVE THAT IT'S SIGNIFICANT.



          8   Q.  HOW MANY OF THOSE 10 MILLION LINUX USERS, AN OPERATING



          9   SYSTEM THAT DIDN'T EVEN EXIST SIX YEARS AGO, WERE FORMER



         10   WINDOWS USERS?



         11   A.  ARE WE TALKING ABOUT BUSINESSES?



         12   Q.  SURE.



         13   A.  IT'S MY UNDERSTANDING THAT WHEN SOMEBODY -- WHEN YOU'RE



         14   TALKING ABOUT SOMEBODY WHO BECOMES -- A BUSINESS WHO BECOMES



         15   A LINUX USER -- I GUESS AS WE TALKED ABOUT THIS BEFORE,



         16   LINUX IS A PARTICULARLY USEFUL OPERATING SYSTEM FOR SOME



         17   ASPECTS.  FOR EXAMPLE, I THINK AS WE SAID, IF YOU HAVE A



         18   FILE SERVER, IT'S PARTICULARLY VERY USEFUL, IF YOU HAVE



         19   MACHINES WHICH HAVE LOW MEMORY AND WANT TO USE IT FOR



         20   SPECIFIC FUNCTIONS.  BUT IT IS ALSO MY UNDERSTANDING THAT



         21   VERY FEW OF THOSE BUSINESSES THAT MIGHT USE LINUX FOR SOME



         22   PURPOSES ACTUALLY SWITCH.  AND, IN FACT, I HAVE SEEN SEVERAL



         23   REPORTS THAT SAY THAT WHILE LINUX MAY, IN FACT, BE AN



         24   INTERESTING APPLICATION TO USE FOR CERTAIN ALMOST FRINGE



         25   USERS WITHIN CORPORATIONS, THAT THE LIKELIHOOD OF
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          1   SIGNIFICANT SHIFTING OF CORPORATIONS ENTIRELY TO LINUX IS



          2   SIMPLY VERY LOW.  IT IS NOT THAT KIND OF A GENERAL-PURPOSE



          3   OPERATING SYSTEM.



          4   Q.  WHAT WAS THE QUESTION I ASKED YOU, SIR?  COULD YOU



          5   ANSWER THAT?



          6   A.  YOU ASKED ME HOW MANY CORPORATIONS SHIFTED OVER.  AND



          7   THE POINT THAT I'M TRYING TO MAKE TO YOU IS THAT I THINK YOU



          8   REALLY WANT TO DISTINGUISH BETWEEN A CORPORATION THAT MIGHT



          9   USE A COPY OF LINUX, YOU KNOW, IN THE BACK OFFICE ON A FILE



         10   SERVER, AS OPPOSED TO A CORPORATION WHICH IS SIMPLY



         11   SWITCHING TO LINUX.  AND THAT NUMBER, I THINK, IS VERY



         12   SMALL.



         13   Q.  VERY SMALL.  THAT'S THE ANSWER?



         14   A.  THAT'S THE ANSWER.



         15   Q.  AND YOUR BASIS FOR THAT IS SOME ARTICLES YOU'VE READ,



         16   YOU SAY?



         17   A.  ARTICLES IN THE TRADE PRESS, REVIEWS OF LINUX, AND



         18   COMMENTS ABOUT LINUX.



         19   Q.  LOOK AT FOOTNOTE 26 ON PAGE 23.  I TAKE IT YOU AGREE



         20   WITH WHAT PROFESSOR ARROW SAYS HERE?  YOU DO QUOTE HIM,



         21   AFTER ALL.



         22   A.  YES.



         23   Q.  IN PARTICULAR, I TAKE IT YOU AGREE THAT THE MORE POPULAR



         24   THE OPERATING SYSTEM, QUOTE, "THE MORE VALUABLE THE OS WILL



         25   BE TO CONSUMERS" -- EXCUSE ME -- "TO CUSTOMERS"?
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          1   A.  I'M SORRY.  WHERE ARE YOU?



          2   Q.  IN THE QUOTE.  IT'S FOUR LINES, SIR.



          3   A.  I CAN READ FOUR LINES.  YES.



          4   Q.  YOU AGREE WITH THAT STATEMENT BY PROFESSOR ARROW?



          5   A.  DO I AGREE WITH THE QUOTE?



          6   Q.  YES, SIR.



          7   A.  YES.



          8   Q.  YOU AGREE THEN THAT CONSUMERS BENEFIT FROM HAVING ONE



          9   OPERATING SYSTEM THAT IS, QUOTE, "VERY POPULAR"?



         10   A.  CONSUMERS BENEFIT FROM HAVING AN OPERATING SYSTEM WHICH



         11   CAN ACCESS THE LARGEST NUMBER OF APPLICATIONS.  THE ISSUE IS



         12   WHETHER OR NOT THAT REQUIRES SIMPLY ONE OPERATING SYSTEM.



         13   ONE OF THE CRUCIAL ASPECTS OF THIS CASE IS THE ISSUE OF



         14   COMPATIBILITY.



         15             IF, INDEED, YOU ARE GOING TO HAVE A SITUATION IN



         16   WHICH APPLICATIONS CAN ONLY BE USED ON ONE OPERATING SYSTEM



         17   AND ONE OPERATING SYSTEM ALONE, THEN YOU DO HAVE A SITUATION



         18   IN WHICH THERE'S A NATURAL TENDENCY FOR THE OPERATING SYSTEM



         19   WITH THE HIGHEST SHARE TO ATTRACT THE LARGEST NUMBER OF



         20   APPLICATIONS, AND ANY USER LOOKING AT THIS WILL SAY, "I'M



         21   GOING TO CHOOSE THE OPERATING SYSTEM WITH THE HIGHEST NUMBER



         22   OF APPLICATIONS."



         23             ON THE OTHER HAND, IF YOU DO NOT -- IF THEY ARE



         24   NOT INCOMPATIBLE APPLICATIONS, SO THAT WHAT HAPPENS IS THE



         25   APPLICATIONS CAN WORK -- THE SET OF APPLICATIONS CAN WORK ON
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          1   ANY NUMBER OF OPERATING SYSTEMS, THEN IT IS NOT TRUE THAT



          2   THE HIGHER THE SHARE OF THE OPERATING SYSTEM, THE GREATER



          3   THE BENEFIT THERE IS TO CONSUMERS.



          4             SO THE QUESTION THAT YOU'RE ASKING ME -- THE ONLY



          5   POINT THAT I'M TRYING TO MAKE IS THAT ARE CONSUMERS BETTER



          6   OFF USING THE OPERATING SYSTEM WITH THE HIGHEST MARKET SHARE



          7   ASSUMES THAT APPLICATIONS ARE SPECIFIC TO THAT OPERATING



          8   SYSTEM RATHER THAN BEING CROSS-PLATFORM.  ONCE THOSE



          9   APPLICATIONS ARE CROSS-PLATFORM, THAT RESULT DISAPPEARS.



         10   Q.  IT DISAPPEARS?  THAT IS YOUR TESTIMONY?



         11   A.  YES.



         12   Q.  THE BENEFIT TO CONSUMERS DISAPPEARS IF APPLICATIONS ARE



         13   CROSS-PLATFORM?



         14   A.  NO.  THE BENEFIT -- THE PARTICULAR BENEFIT TO A CONSUMER



         15   OF CHOOSING AN OPERATING SYSTEM THAT HAPPENS TO HAVE THE



         16   LARGEST SHARE OF THE MARKET -- THE BENEFIT THAT COMES FROM



         17   HAVING MORE APPLICATIONS DISAPPEARS IF THOSE APPLICATIONS



         18   ARE CROSS-PLATFORM, BECAUSE WHAT THAT MEANS IS THAT YOU AS A



         19   CONSUMER CAN GO AND FIND AN OPERATING SYSTEM LIKE A BE OS



         20   THAT HAS A TINY, TINY SHARE OF THE MARKET, AND YET IF



         21   PLATFORMS ARE -- IF APPLICATIONS ARE ALL CROSS-PLATFORM,



         22   THEN YOU AS THE USER OF THAT BE OS HAVE ACCESS TO ALL THOSE



         23   APPLICATIONS.  YOU DON'T HAVE TO GO TO THE OPERATING SYSTEM



         24   THAT HAS 90 PERCENT OF THE MARKET.



         25   Q.  FRANKLY, DR. WARREN-BOULTON, I'VE BEEN CONFUSED BY
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          1   SOMETHING YOU SAID -- ALL THIS STUFF ABOUT HAVING A HUGE



          2   STOCK OF APPLICATIONS.  I THINK YOU TESTIFIED ABOUT FIVE



          3   MINUTES AGO THAT YOU, QUOTE, USE VERY FEW APPLICATIONS; IS



          4   THAT YOUR TESTIMONY?



          5   A.  CERTAINLY I DO, YES.



          6   Q.  AND WHAT ARE THE APPLICATIONS YOU USE, NOT THE BRAND



          7   NAMES, BUT THE FUNCTIONS?



          8   A.  I USE -- I WOULD SAY 80 PERCENT WORD PROCESSING.  EXCEL.



          9   A FEW OTHERS.  NETSCAPE.  IE.



         10   Q.  YOU USE A BROWSER, YOU DO SOME WORD PROCESSING, AND YOU



         11   DO SOME SPREADSHEET, CORRECT?



         12   A.  YES.  I THINK I'M LIKE A LARGE NUMBER OF USERS.



         13   Q.  LIKE A LARGE NUMBER OF USERS?



         14   A.  YES.



         15   Q.  AND HOW MANY OPERATING SYSTEMS COULD YOU BUY TODAY FOR



         16   WHICH YOU COULD GET EXACTLY THOSE SAME APPLICATIONS?



         17   A.  WELL, THE ISSUE IS --



         18   Q.  DR. WARREN-BOULTON, I DO NOT MEAN TO INTERRUPT YOU, BUT



         19   COULD YOU PLEASE ANSWER MY QUESTION INSTEAD OF TALKING ABOUT



         20   ANOTHER ISSUE?  COULD YOU PLEASE ANSWER THE QUESTIONS I ASK?



         21   WE'LL MOVE ALONG MUCH FASTER, SIR.



         22             MR. SCHWARTZ:  YOUR HONOR, I OBJECT TO



         23   MR. LACOVARA'S SUGGESTION THAT THE WITNESS HAS NOT BEEN



         24   RESPONDING PROPERLY AND DIRECTLY TO THE QUESTIONS HE ASKED.



         25   I'D ASK THAT HE BE ALLOWED TO FINISH HIS ANSWER.
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          1             THE COURT:  WELL, HE IS ENTITLED TO A "YES" OR



          2   "NO" OR "I DON'T KNOW" ANSWER.  THEN THE WITNESS CAN GIVE AN



          3   EXPLANATION.



          4             MR. LACOVARA:  THANK YOU, YOUR HONOR.



          5   BY MR. LACOVARA:



          6   Q.  DO YOU RECALL THE QUESTION, SIR?



          7   A.  NO.



          8   Q.  THE QUESTION IS HOW MANY OPERATING SYSTEMS ARE THERE NOW



          9   THAT YOU COULD LICENSE THAT WOULD SUPPORT ALL OF THE TYPES



         10   OF APPLICATIONS THAT YOU USE -- INDEED, ALL OF THE BRANDS



         11   THAT YOU USE?



         12   A.  AND BY "ME," YOU ARE SAYING MYSELF OR MICRA?



         13   Q.  I AM SAYING DR. FREDERICK R. WARREN-BOULTON, THE MAN IN



         14   THE BOX.



         15   A.  ON MY P.C., MY SHORT ANSWER TO THAT IS I DON'T KNOW.



         16   Q.  DON'T YOU THINK THAT'S THE KIND OF QUESTION YOU SHOULD



         17   HAVE AN ANSWER TO IF YOU'RE GOING TO TESTIFY TO THIS COURT



         18   ABOUT THINGS LIKE THE APPLICATIONS BARRIER TO ENTRY AND THE



         19   SIZE OF THE STOCK OF APPLICATIONS THAT ARE REQUIRED FOR



         20   OTHER OPERATING SYSTEMS TO FLOURISH?



         21   A.  NO.  I HAVE AN I.T. PROFESSIONAL IN THE OFFICE AND I CAN



         22   SAY TO HIM, "WHY DON'T I HAVE A BE OS OR SOME OTHER



         23   OPERATING SYSTEM?"  AND HIS ANSWER TO ME IS, "FOR THE SET OF



         24   APPLICATIONS THAT WE NEED TO RUN IN MICRA, IT SIMPLY DOES



         25   NOT MAKE ANY SENSE WHATSOEVER FOR ME TO PUT A BE OS OR A
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          1   LINUX OPERATING SYSTEM ON YOUR DESKTOP COMPUTER."  I -- WE



          2   HAVE A BUSINESS.  IT'S NOT A QUESTION OF JUST WHAT



          3   APPLICATIONS I USE.  IT'S A QUESTION OF ALL OF THE OTHER



          4   APPLICATIONS THAT ARE USED IN THE OFFICE.



          5   Q.  I SEE.



          6   A.  I DON'T EXACTLY HAVE THE FREEDOM, SHALL WE SAY, TO



          7   CHOOSE ANY OPERATING SYSTEM.



          8   Q.  WELL, LET ME ASK YOU.  IN CONNECTION WITH YOUR



          9   PREPARATION FOR TRIAL, DID YOU TRY TO RUN ANY OF THESE



         10   CROSS-PLATFORM APPLICATIONS ABOUT WHICH YOU'VE TESTIFIED TO



         11   THE COURT A DOZEN TIMES OR MORE?



         12   A.  I HAVE RUN SOME APPLETS.



         13   Q.  HAVE YOU EVER RUN -- DO YOU KNOW IF THERE ARE ACTUALLY



         14   ANY FULL-FLEDGED CROSS-PLATFORM APPLICATIONS?



         15   A.  THERE ARE JAVA APPLICATIONS SINCE I SIMPLY RUN, AS I



         16   SAY, 80 PERCENT WORDPERFECT.  I JUST RUN WORDPERFECT.



         17   Q.  WELL, YOU ARE OPINING TO THE COURT REPEATEDLY ABOUT THE



         18   QUALITY OF THESE CROSS-PLATFORM APPLICATIONS AND HOW THEY



         19   WILL BE ATTRACTIVE TO CONSUMERS.  DID YOU EVER TRY TO RUN



         20   ONE TO SEE WHETHER YOUR TESTIMONY, IN FACT, WOULD -- WHETHER



         21   YOUR TESTIMONY WOULD CHANGE IF YOU ACTUALLY TRIED TO RUN



         22   ONE?



         23             MR. SCHWARTZ:  OBJECTION, YOUR HONOR.  I HEARD NO



         24   TESTIMONY ABOUT THE QUALITY OF CROSS-PLATFORM APPLICATIONS.



         25             MR. LACOVARA:  I'M SORRY.  I THOUGHT I CORRECTED
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          1   MYSELF.  THE BENEFIT TO CONSUMERS IS WHAT I HAD ASKED THE



          2   WITNESS ABOUT, I BELIEVE, YOUR HONOR.



          3             THE COURT:  WELL, REPHRASE YOUR QUESTION IF YOU



          4   WANT AN ANSWER TO IT.



          5   BY MR. LACOVARA:



          6   Q.  YOU HAVE TESTIMONY AND YOU HAVE TESTIFIED REPEATEDLY



          7   ABOUT THE BENEFIT TO CONSUMERS IF THEY ARE PERMITTED,



          8   ENCOURAGED -- OR ENCOURAGED TO RUN CROSS-PLATFORM



          9   APPLICATIONS.  DID YOU TEST THAT HYPOTHESIS IN REALITY BY



         10   TRYING TO RUN A CROSS-PLATFORM APPLICATION TO SEE WHETHER,



         11   IN FACT, THERE WAS ANY BENEFIT AT ALL TO RUNNING THAT AS



         12   OPPOSED TO A PLATFORM-SPECIFIC APPLICATION?



         13   A.  THAT'S -- THAT'S NOT, I THINK, WHAT I HAVE BEEN



         14   TESTIFYING ABOUT.  WHAT I HAVE NOT BEEN SAYING IS THAT THERE



         15   IS A BENEFIT TO SOMEBODY WHO IS USING WINDOWS FROM RUNNING



         16   A, QUOTE, "CROSS-PLATFORM APPLICATION."  BUT WHAT I HAVE



         17   BEEN ARGUING AND WHAT MICROSOFT DOCUMENTS CLEARLY SHOW IS



         18   THAT THE ISSUE IS WHAT HAPPENS TO THE OPERATING SYSTEM



         19   MARKET WHEN YOU HAVE CROSS-PLATFORM APPLICATIONS.



         20             I AM NOT SAYING THAT A WINDOWS OPERATING SYSTEM --



         21   IF YOU ARE USING A WINDOWS OPERATING SYSTEM, THAT THERE IS A



         22   GREAT BENEFIT TO YOU OF USING A CROSS-PLATFORM -- A WORD



         23   PROCESSOR IN JAVA AS OPPOSED TO WORDPERFECT.  THE POINT



         24   ABOUT HAVING CROSS-PLATFORM APPLICATIONS IS NOT THAT IT



         25   MAKES THE WINDOWS OPERATING SYSTEM RUN BETTER.  IT'S THAT IT
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          1   OFFERS CONSUMERS A CHOICE OF OPERATING SYSTEMS.



          2   Q.  WELL, LET'S TALK ABOUT CONSUMER BENEFIT, SHALL WE, FOR A



          3   MOMENT?



          4   A.  YES.



          5   Q.  DO YOU KNOW WHAT LOTUS ESUITE IS?



          6   A.  I HAVEN'T LOOKED AT IT.  I MEAN, OBVIOUSLY, I'VE HEARD



          7   OF IT, YES.



          8   Q.  IN YOUR TESTIMONY, YOU QUOTE THE TESTIMONY OF A



          9   MR. SMITH FROM LOTUS; ISN'T THAT CORRECT?



         10   A.  WHERE ARE WE?



         11   Q.  WE ARE -- LOOK AT PAGE 32, FOOTNOTE 44.  DO YOU SEE



         12   MR. SMITH THERE?



         13   A.  YES.



         14   Q.  DO YOU RECALL THAT HE WORKS FOR LOTUS?



         15   A.  OKAY.



         16   Q.  DO YOU RECALL?  THAT IS THE QUESTION.



         17   A.  OH, RIGHT NOW, NO.



         18   Q.  DO YOU RECALL THAT HE WAS TESTIFYING ABOUT A PRODUCT



         19   CODE-NAMED KONA, K-O-N-A, IN HIS TESTIMONY THAT YOU CITE ON



         20   THIS PAGE?



         21   A.  THAT SOUNDS FAMILIAR.  IT'S ANOTHER COPY.



         22   Q.  I'M SORRY, SIR.  I DID NOT MEAN TO INTERRUPT YOU.  HAD



         23   YOU COMPLETED YOUR ANSWER?



         24   A.  YES.



         25   Q.  DID YOU KNOW THAT KONA BECAME THE PRODUCT KNOWN AS
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          1   ESUITE?



          2   A.  I MUST HAVE AT SOME POINT, YES.



          3   Q.  AND ESUITE WAS WRITTEN IN JAVA, WAS IT NOT?



          4   A.  IF IT'S THE DESCENDENT OF KONA, YES.



          5   Q.  AND IT WAS DESIGNED TO BE ONE OF THESE VERY



          6   CROSS-PLATFORM APPLICATIONS ABOUT WHICH YOU'VE BEEN



          7   TESTIFYING AT SOME LENGTH, CORRECT?



          8   A.  AM I AGREEING THAT I HAVE BEEN TESTIFYING AT SOME LENGTH



          9   OR AM I JUST -- YES.  GO AHEAD.



         10   Q.  IT MEETS YOUR DEFINITION OF A CROSS-PLATFORM



         11   APPLICATION, DOES IT NOT?



         12   A.  THAT'S THE EXAMPLE, YES.



         13   Q.  OKAY.  AND WHAT HAPPENED TO KONA, SIR, OR TO ESUITE?



         14   A.  I DON'T KNOW.



         15   Q.  WELL, SO I TAKE IT YOU'RE NOT AWARE THAT LOTUS PULLED IT



         16   BACK FROM THE MARKET BECAUSE IT DIDN'T RUN WELL ON ANY



         17   PLATFORM; IS THAT YOUR UNDERSTANDING?



         18   A.  THAT'S -- THAT'S POSSIBLE.



         19   Q.  AND ISN'T THAT CONSISTENT WITH YOUR UNDERSTANDING OF A



         20   PROBLEM THAT IS ENDEMIC TO CROSS-PLATFORM APPLICATIONS, THAT



         21   THEY RELY ON THE LOWEST LEVEL OF SYSTEM SERVICES IN ANY



         22   PLATFORM SO THEY GIVE USERS WORSE PERFORMANCE ON EVERY



         23   PLATFORM THAN A PLATFORM-SPECIFIC APPLICATION?



         24   A.  I THINK THAT EVERY APPLICATION -- CERTAINLY A LARGE



         25   NUMBER OF MICROSOFT APPLICATIONS HAVE DIFFICULTIES AND MANY
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          1   OF THEM GET PULLED.  SO I DON'T THINK THAT YOU CAN LOOK AT



          2   ONE PARTICULAR CROSS-PLATFORM APPLICATION AND SAY IT DID



          3   PARTICULARLY WELL OR BADLY AND INFER FROM THAT THAT



          4   CROSS-PLATFORM APPLICATIONS AS A WHOLE PERFORM WELL OR



          5   BADLY, ANY MORE THAN IF ONE HAD A PARTICULAR CROSS-PLATFORM



          6   APPLICATION THAT WORKED VERY WELL, THAT THAT WOULD PROVE



          7   THAT GENERALIZED CROSS-PLATFORM APPLICATIONS ARE ALWAYS



          8   BETTER.  THERE IS ALWAYS A TRADE-OFF IN CROSS-PLATFORM



          9   APPLICATIONS BETWEEN SPECIALIZATION AND GENERALITY.



         10   Q.  AND WHAT IS THE TRADE-OFF.  ISN'T THE TRADE-OFF THAT A



         11   CROSS-PLATFORM APPLICATION GENERALLY HAS POORER PERFORMANCE



         12   IN TERMS OF SPEED AND SYSTEM SERVICES?



         13   A.  CROSS-PLATFORM APPLICATIONS HAVE -- LIKE MOST



         14   ALTERNATIVES IN LIFE, THEY HAVE BENEFITS AND THEY HAVE



         15   COSTS.  AND THE ISSUE, I THINK, THAT WE'RE FACED WITH HERE



         16   IS HOW DOES -- HOW SHOULD WE -- HOW SHOULD THE MARKET OR HOW



         17   SHOULD THE DECISION BE MADE AS TO WHETHER OR NOT WE ARE



         18   GOING TO GO WITH CROSS-PLATFORM APPLICATIONS OR WHETHER OR



         19   NOT WE'RE GOING TO GO WITH SYSTEM-SPECIFIC.



         20             IF, INDEED, IT IS CORRECT THAT CROSS-PLATFORM



         21   APPLICATIONS ARE BY THEMSELVES ENDEMICALLY INFERIOR, THEN I



         22   WOULD ONLY MAKE TWO POINTS.  FIRST IS, IT'S HARD TO SEE WHY



         23   PEOPLE ARE MAKING ALL THE EFFORT THEY ARE AND WHY MICROSOFT



         24   IS AS CONCERNED ABOUT IT AS IT IS.



         25             SECONDLY, IF THAT IS THE CASE, THEN IT SHOULD NOT



�

                                                                              27



          1   BE NECESSARY FOR MICROSOFT TO ENGAGE IN PRACTICES TO PREVENT



          2   A MARKET TEST UNDER WHICH THE MARKET WILL DECIDE, WILL I USE



          3   CROSS-PLATFORM APPLICATIONS OR WILL I USE WINDOWS-SPECIFIC



          4   APPLICATIONS.  THAT'S THE POINT.



          5   Q.  ESUITE WENT THROUGH A MARKET TEST, DIDN'T IT?



          6   A.  FOR ESUITE, NOT THE PRINCIPLE OF CROSS-PLATFORM



          7   APPLICATIONS.



          8   Q.  AND WHAT DID LOTUS DO IN RESPONSE TO THE COMMERCIAL



          9   FAILURE OF ESUITE 1.0, SIR?



         10   A.  I DON'T KNOW.



         11   Q.  THEY RELEASED ESUITE 1.5; ISN'T THAT CORRECT?



         12   A.  I WILL TAKE YOUR WORD FOR IT.  ESUITE IS STILL THERE.



         13   Q.  AND ESUITE 1.5 IS ACTUALLY WRITTEN IN A PROGRAM-SPECIFIC



         14   LANGUAGE TO WINDOWS AND WRITTEN SPECIFICALLY FOR THE WINDOWS



         15   JAVA VIRTUAL MACHINE; ISN'T THAT CORRECT?



         16   A.  I DON'T KNOW, BUT IT WOULDN'T SURPRISE ME.



         17   Q.  DO YOU KNOW WHAT THE COREL CORPORATION IS?



         18   A.  YES.



         19   Q.  DO YOU UNDERSTAND THAT THEY MAKE WORDPERFECT?



         20   A.  YES.



         21   Q.  DO YOU KNOW HOW MUCH MONEY THEY SPENT TRYING TO WRITE A



         22   CROSS-PLATFORM VERSION OF WORDPERFECT IN JAVA?



         23   A.  THE AMOUNT?  NO.



         24   Q.  DO YOU UNDERSTAND IT TO BE IN THE TENS OF MILLIONS OF



         25   DOLLARS?
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          1   A.  I UNDERSTAND IT WAS AN EXPENSIVE PROPOSITION.



          2   Q.  AND YOU UNDERSTAND THAT THEY PULLED IT BECAUSE IT WOULD



          3   NOT MEET THEIR PERFORMANCE REQUIREMENTS ON ANY PLATFORM;



          4   ISN'T THAT RIGHT?



          5   A.  I CAN'T SAY THAT.  IT IS MY UNDERSTANDING THAT THE



          6   PROJECT WAS FRAUGHT WITH DIFFICULTIES.



          7   Q.  WAS WHAT?



          8   A.  THEY HAD -- YES.  IT WAS AN EXPENSIVE PROJECT.



          9   Q.  DO YOU KNOW WHAT PROJECT MAGELLAN AND AT NETSCAPE WAS,



         10   SIR?



         11   A.  NO.



         12   Q.  DID YOU UNDERSTAND THAT NETSCAPE WAS TRYING TO WRITE AN



         13   HTML LAYOUT ENGINE PURELY IN JAVA?



         14   A.  THAT WOULD NOT BE AN UNREASONABLE THING.



         15   Q.  AND YOU UNDERSTOOD THEM TO BE TRYING TO WRITE A



         16   CROSS-PLATFORM BROWSER, DIDN'T YOU?



         17   A.  NETSCAPE IS CURRENTLY -- I WOULD CALL -- AS A



         18   MULTI-PLATFORM, BUT NOT A CROSS-PLATFORM BROWSER, YES.



         19   Q.  WHAT IS THEIR MULTI-PLATFORM BROWSER?



         20   A.  NETSCAPE, I THINK, THE TESTIMONY IS, RUNS ON ABOUT 17



         21   PLATFORMS IN DIFFERENT VERSIONS.



         22   Q.  ISN'T IT CORRECT THAT THEY HAVE TO MAKE 17 DIFFERENT



         23   BROWSERS?



         24   A.  THAT'S WHAT I MEAN BY MULTI-PLATFORM AS OPPOSED TO A



         25   CROSS-PLATFORM.
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          1   Q.  AND THEY TRIED TO WRITE A CROSS-PLATFORM BROWSER, DID



          2   THEY NOT?



          3   A.  I SHOULD THINK THEY WOULD HAVE, YES.



          4   Q.  AND THEY STOPPED.



          5   A.  THAT'S MY RECOLLECTION, YES.



          6   Q.  AND THE REASON THEY STOPPED IS BECAUSE IT RAN TOO SLOWLY



          7   AND IT DIDN'T MEET THE REQUIREMENTS OF USERS; ISN'T THAT



          8   RIGHT?



          9   A.  I CAN'T SPEAK AS TO WHY THEY DID IT.  THEY APPARENTLY



         10   TRIED.  WRITING CROSS-PLATFORM IN JAVA IS -- IT CAN BE



         11   DIFFICULT.  THERE'S A PROCESS OF EXPERIMENTATION, TRYING OUT



         12   THINGS.  SOMETIMES YOU WIN; SOMETIMES YOU FAIL.



         13   Q.  HOW MANY MARKET TESTS DO WE NEED BEFORE THE MARKET IS



         14   PERMITTED TO CONCLUDE THAT MICROSOFT'S ENCOURAGEMENT OF



         15   WINDOWS-SPECIFIC TECHNOLOGIES IS ACTUALLY PRO-CONSUMER, SIR?



         16   A.  I DON'T THINK THE MARKET, IN TERMS OF CONSUMERS, REALLY



         17   HAS BEEN GIVEN THAT CHOICE.



         18   Q.  I SEE.  SO WORDPERFECT --



         19   A.  YOU'RE ASKING -- YOU'RE SAYING TO ME INDIVIDUAL



         20   SUPPLIERS ARE MAKING A DECISION TO TRY TO WRITE IN A



         21   CROSS-PLATFORM LANGUAGE.  SOMETIMES THEY SUCCEED; SOMETIMES



         22   THEY FAIL.  I DON'T FIND THAT PARTICULARLY STRANGE.



         23   Q.  SO IS IT REALLY YOUR TESTIMONY THAT CONSUMERS WOULD BE



         24   BETTER OFF IF THE KONAS AND THE JAVA WORDPERFECT AND THE



         25   JAVAGATOR WERE OUT IN THE MARKETPLACE, CONSUMERS PAID MONEY
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          1   FOR THEM, FOUND OUT THEY DIDN'T WORK, AND THEN HAD TO BUY



          2   OTHER APPLICATIONS AGAIN?



          3   A.  OBVIOUSLY, THE WAY YOU PHRASE THAT, NO.



          4   Q.  LOOK AT PARAGRAPH 51 WHERE YOU TALK ABOUT NETWORK



          5   EFFECTS.  IT'S ON PAGE 23.  THE FIRST QUESTION, SIR --



          6   A.  HANG ON.  WE'RE OUT OF ORDER.  I'M OUT OF ORDER.



          7   Q.  I AM NOT SURE YOU NEED THE TESTIMONY IF YOU'RE FAMILIAR



          8   WITH THE CONCEPT.  IT'S NOT GOING TO BE SPECIFIC TO THIS



          9   PARAGRAPH, SIR.



         10   A.  WELL, IN THE COURSE OF THE LAST FEW DAYS I'VE LEARNED



         11   THAT IT'S BETTER TO BE ON THE SAME PAGE WITH YOU.



         12   Q.  LITERALLY AND FIGURATIVELY, NO DOUBT.



         13   A.  YES.  BOTH.



         14   Q.  PAGE 23, PARAGRAPH 51.



         15   A.  OKAY.  PAGE 23, PARAGRAPH --



         16   Q.  51, SIR.



         17   A.  51.  THANK YOU.



         18   Q.  THE FIRST QUESTION IS, IS IT NOT TRUE THAT STRONG



         19   NETWORK EFFECTS CAN HAVE STRONG CONSUMER BENEFITS?



         20   A.  YES.



         21   Q.  AND JUST TO TAKE YOUR EXAMPLE OF FAX MACHINES, ONE OF



         22   THE CONSUMER BENEFITS IS THAT, SAY, THAT USER LACOVARA WANTS



         23   TO SEND A FAX TO USER WARREN-BOULTON.



         24   A.  RIGHT.



         25   Q.  YOU AND I BOTH BENEFIT BY KNOWING THAT YOUR FAX MACHINE
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          1   WILL BE ABLE TO READ THE FAX MESSAGE I SEND, RIGHT?



          2   A.  YES.  WE BOTH BENEFIT FROM COMPATIBILITY.



          3   Q.  RIGHT.  AND YOU WOULD AGREE THAT THERE IS NO PRECISE WAY



          4   TO MEASURE THE STRENGTH OF NETWORK EFFECTS; ISN'T THAT



          5   CORRECT?



          6   A.  SEVERAL PEOPLE HAVE TRIED TO ESTIMATE THEM, YES, IN



          7   VARIOUS INDUSTRIES.



          8   Q.  AND THERE IS NO PARTICULAR WAY TO DETERMINE WITH ANY



          9   PRECISION WHETHER NETWORK --



         10   A.  I'M SORRY.  I THINK I WAS DISAGREEING WITH YOU.  YOU



         11   JUST KEPT ROLLING ON.  YOU SAID TO ME, "IS THERE ANY WAY TO



         12   MEASURE THEM"?  AND I SAID, "IT'S BEEN MEASURED AND PEOPLE



         13   HAVE ATTEMPTED TO MEASURE NETWORK EFFECTS IN SEVERAL



         14   INDUSTRIES."



         15   Q.  YES, AND I MOVED ON.



         16   A.  OKAY.



         17   Q.  THE NEXT QUESTION I WANTED TO ASK, SIR, IS --



         18   A.  I JUST DIDN'T KNOW IF YOU CARED ABOUT THE ANSWER.



         19   SORRY.  GO AHEAD.



         20             MR. LACOVARA:  I MOVE TO STRIKE THAT, YOUR HONOR.



         21             THE WITNESS:  MY APOLOGIES.



         22             THE COURT:  PUT YOUR NEXT QUESTION.



         23             THE WITNESS:  MY APOLOGIES, YOUR HONOR.



         24   BY MR. LACOVARA:



         25   Q.  THE NEXT QUESTION IS, THE HISTORY OF SOFTWARE
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          1   DEVELOPMENT SHOWS THAT NETWORK EFFECTS DO NOT EXPLAIN THE



          2   TRANSITION FROM PRODUCT TO PRODUCT, PERFECTLY OR COMPLETELY;



          3   ISN'T THAT SO?



          4   A.  I THINK THE OPERATIVE WORD THERE SEEMS TO BE



          5   "PERFECTLY."



          6   Q.  UH-HUH.



          7   A.  IF BY THAT YOU MEAN THAT THE ONLY THING WHICH WOULD BE



          8   INVOLVED IN A TRANSITION IS NETWORK EFFECTS, I CAN'T THINK



          9   OF AN EVENT WHICH ONLY HAS ONE CAUSE.  AND SO I THINK YOUR



         10   STATEMENT IS TRUE BY DEFINITION.  BUT THAT WOULD BE TRUE FOR



         11   ALMOST ANYTHING.



         12   Q.  NOW, IS THERE ANY WAY YOU KNOW OF TO MEASURE WHETHER, ON



         13   A NET BASIS, NETWORK EFFECTS IN A PARTICULAR INDUSTRY ARE



         14   PRO-CONSUMER OR -- ENHANCE CONSUMER WELFARE OR DETRACT FROM



         15   CONSUMER WELFARE?



         16   A.  I THINK WE'RE GOING TO HAVE TO DECIDE WHAT WE MEAN BY



         17   "NETWORK EFFECTS" BEFORE ANYBODY CAN ANSWER THAT.



         18   Q.  I WILL ADOPT YOUR DEFINITION AND THE WAY YOU USE IT IN



         19   PARAGRAPH 51, 52 AND ELSEWHERE IN YOUR REPORT -- TESTIMONY.



         20   A.  OKAY.  ALL RIGHT.  SO WE JUST -- AS THE TOTAL NUMBER OF



         21   USERS INCREASES.  I AM SORRY.  GO AHEAD.



         22   Q.  THE QUESTION IS, IS THERE ANY WAY TO MEASURE WITH ANY



         23   PRECISION WHETHER STRONG NETWORK EFFECTS ARE, ON BALANCE,



         24   MORE PRO-CONSUMER OR ENHANCE CONSUMER WELFARE MORE THAN THEY



         25   DETRACT FROM CONSUMER WELFARE.
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          1   A.  LET ME SEE WHAT I CAN ANSWER OF THAT.  PEOPLE HAVE



          2   ATTEMPTED TO MEASURE THE STRENGTH OF NETWORK EFFECTS.  BY



          3   THAT, AN ECONOMIST WOULD MEAN THE EXTENT TO WHICH A PRODUCT



          4   BECOMES MORE VALUABLE TO EACH USER AS THE NUMBER OF USERS OF



          5   THAT PRODUCT INCREASES.



          6             SO ONE CAN ASK THE QUESTION, FOR EXAMPLE, WHAT



          7   HAPPENS TO THE VALUE TO SOMEBODY OF HAVING A TELEPHONE AS



          8   THE NUMBER OF PEOPLE WHO THEY CAN REACH ON THAT TELEPHONE



          9   GOES UP; THAT IS TO SAY, THE NUMBER OF PEOPLE WHO HAVE A



         10   TELEPHONE THAT'S COMPATIBLE WITH THEIR TELEPHONE.  AND



         11   VARIOUS STUDIES HAVE BEEN DONE TO LOOK AT THE SIZE OF THOSE



         12   NETWORK EFFECTS.



         13             SINCE THAT NETWORK EFFECT IS I INCREASE THE VALUE



         14   OF MY TELEPHONE WHEN OTHER PEOPLE -- THERE ARE MORE PEOPLE



         15   ON THE NETWORK, IF YOU LIKE, THEN THAT, BY NECESSITY, MEANS



         16   THAT THERE IS A BENEFIT FROM HAVING MORE PEOPLE IN THE



         17   NETWORK.  I KNOW OF NO EXAMPLES OF STUDIES THAT HAVE SHOWN



         18   THAT AS THE SIZE OF THE NETWORK ON, SAY, A TELEPHONE



         19   INCREASES, SOMEHOW THAT THE VALUE OF THE PHONE TO THE



         20   INDIVIDUAL PERSON WOULD DECREASE.



         21             SO BY DEFINITION, IF YOU'RE TALKING ABOUT IS THE



         22   EFFECT -- ARE NETWORK EFFECTS, YOU KNOW, GOOD OR BAD, THAT



         23   SINCE A LARGER NUMBER OF USERS, ALMOST -- I CAN'T THINK OF



         24   ANY EXCEPTIONS -- IS GOING TO MEAN THAT THE PRODUCT IS MORE



         25   USEFUL TO THE INDIVIDUAL.  IN THAT SENSE, IT MUST BE
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          1   PRO-CONSUMER.



          2             THE OTHER POINT TO STRESS, OF COURSE, IS



          3   COMPATIBILITY.  IF I HAVE ONE PHONE NETWORK AND I NOW MAKE



          4   IT COMPATIBLE WITH A SECOND PHONE NETWORK, I HAVE THE SAME



          5   NUMBER OF PHONES OUT THERE, BUT IF I HAVE A PHONE SYSTEM IN



          6   WASHINGTON, D.C., AND NOW I ALLOW INTERCONNECTION WITH THE



          7   PHONE SYSTEM IN BALTIMORE, THE SIZE OF THE NETWORK TO ME HAS



          8   GONE WAY UP.



          9             SO THE BIG LESSEN IN TERMS OF THE VALUE TO



         10   CONSUMERS OR THE PROCOMPETITIVENESS OF NETWORK EFFECTS IS



         11   THE IMPORTANCE OF COMPATIBILITY, BECAUSE WHAT COMPATIBILITY



         12   MEANS IS THAT THE SIZE OF THE NETWORK THAT'S AVAILABLE TO



         13   THE INDIVIDUAL USER IS LARGER.  SO THE MAJOR GAINS FROM



         14   NETWORK EFFECTS COME FROM INCREASING COMPATIBILITY.



         15   Q.  AND THE SAME IS TRUE OF WHAT YOU CALL BROWSERS; ISN'T



         16   THAT RIGHT, IN TERMS OF THE BENEFIT TO CONSUMERS OF



         17   ENCOURAGING COMPATIBILITY?



         18   A.  YES.  ALTHOUGH -- GO AHEAD.



         19   Q.  SO YOU WOULD REGARD ANY EFFORTS BY, SAY, MICROSOFT



         20   CORPORATION TO ENSURE THAT ITS BROWSING SOFTWARE AND



         21   NETSCAPE'S BROWSING SOFTWARE WERE COMPATIBLE AND IMPLEMENTED



         22   THE SAME VERSIONS OF HTML, FOR EXAMPLE -- YOU WOULD REGARD



         23   THAT AS PRO-CONSUMER, WOULD YOU NOT?



         24   A.  AS AN ECONOMIST, I HAVE A STRONG PREFERENCE FOR



         25   COMPATIBLE OVER OTHER SOLUTIONS, UNLESS THE COST OF
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          1   COMPATIBILITY IS GREATER THAN THE BENEFITS.  BUT IF YOU ARE



          2   SAYING ARE THERE BENEFITS IN GENERAL, BOTH PRIVATE



          3   BENEFITS -- IS IT PROFITABLE TO HAVE COMPATIBILITY -- AND,



          4   MORE IMPORTANTLY, ARE THERE BENEFITS TO CONSUMERS FROM



          5   COMPATIBILITY, YES.  AND, YOU KNOW, I WOULD APPLAUD ATTEMPTS



          6   BY MICROSOFT TO INCREASE COMPATIBILITY WITH RIVAL PRODUCTS.



          7   Q.  NOW, WORD PROCESSING SOFTWARE -- YOU REGARD THAT AS



          8   SUBJECT TO STRONG NETWORK EFFECTS, DON'T YOU?



          9   A.  NOT NEARLY AS STRONG AS OPERATING SYSTEMS, FOR REASONS I



         10   CAN EXPLAIN, BUT DO I BELIEVE THAT THERE ARE SOME NETWORK



         11   EFFECTS IN WORDS PROCESSING?  YES.



         12   Q.  AND JUST TO PHRASE IT -- IT'S SIMILAR TO THE FAX



         13   MACHINE, ISN'T IT?  IF I HAVE DOCUMENT ON A DISK AND I WANT



         14   TO SEND A BRIEF TO THE JUDGE, IF HE AND I USE THE SAME WORD



         15   PROCESSING SOFTWARE, I KNOW I CAN COMMUNICATE WITH THE



         16   COURT?



         17   A.  SUBJECT TO -- THERE IS SORT OF A CAVEAT TO THAT.  IF YOU



         18   HAVE AN INCOMPATIBLE FAX MACHINE, YOU SIMPLY WILL NOT BE



         19   ABLE TO RECEIVE, WHEREAS THE LEVEL OF INCOMPATIBILITY, SHALL



         20   WE SAY, BETWEEN WORD AND WORDPERFECT IS FAR LOWER.



         21   Q.  I SEE.



         22             HAVE YOU DONE ANY STUDY OF THE EFFECT OF NETWORK



         23   EFFECTS GENERALLY OR THE STRENGTH OF NETWORK EFFECTS



         24   GENERALLY IN THE SOFTWARE INDUSTRY?



         25   A.  ANY STUDY?  I CERTAINLY HAVE THOUGHT ABOUT NETWORK
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          1   EFFECTS, PARTICULARLY IN OPERATING SYSTEMS MARKET, AND TO A



          2   LESSER EXTENT IN APPLICATIONS AND BROWSERS.



          3             BEYOND THAT, IT GOES CLEARLY BEYOND THE SCOPE OF



          4   WHAT SEEMS TO BE RELEVANT HERE.  BUT I WOULD THINK THE FIRST



          5   AND MOST IMPORTANT ISSUE IS NETWORK EFFECTS IN OPERATING



          6   SYSTEMS, FOLLOWED BY NETWORK EFFECTS POTENTIALLY IN



          7   BROWSERS.  AND THEN, YOU KNOW, AS A FAR THIRD, POTENTIAL



          8   NETWORK EFFECTS IN OTHER APPLICATIONS TO THE EXTENT THAT



          9   THEY MIGHT BE RELEVANT.



         10   Q.  WELL, LET'S FOCUS ON NETWORK EFFECTS IN OPERATING



         11   SYSTEMS.  YOU BELIEVE THEY ARE VERY STRONG; IS THAT YOUR



         12   TESTIMONY?



         13   A.  YES.



         14   Q.  BUT YOU DO NOT BELIEVE THAT NETWORK EFFECTS COMPLETELY



         15   EXPLAIN THE POPULARITY OF WINDOWS, DO YOU, SIR?



         16   A.  COMPLETELY EXPLAIN?  I THINK THAT, AS WE HAVE STATED



         17   BEFORE -- OR LET'S PUT IT THIS WAY.  AS A LARGE NUMBER OF



         18   WITNESSES HAVE STATED, THE POPULARITY -- IS IT THE



         19   POPULARITY OF WINDOWS?



         20   Q.  YES.



         21   A.  THE POPULARITY OF ANY OPERATING SYSTEM DEPENDS UPON THE



         22   APPLICATIONS.  AS ALMOST INNUMERABLE WITNESSES HAVE SAID,



         23   PEOPLE BUY, NOT AN OPERATING SYSTEM, BUT THEY BUY IT FOR THE



         24   APPLICATIONS.  SO THE SUCCESS OF THE WINDOWS OPERATING



         25   SYSTEM HAS BEEN A REFLECTION OF THE SUCCESS OF THE
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          1   APPLICATIONS.



          2   Q.  OKAY.  WELL, LET PUT THOSE TWO TOGETHER.  LET'S TAKE THE



          3   APPLICATIONS BARRIER TO ENTRY, TO ADOPT YOUR WORDS, AND THE



          4   STRENGTH OF NETWORK EFFECTS, WHICH YOU BELIEVE ARE VERY



          5   STRONG FOR OPERATING SYSTEMS.  IF THOSE TWO THINGS ARE AS



          6   STRONG AS YOU SAY THEY ARE, DO YOU BELIEVE THAT MICROSOFT



          7   CAN ESSENTIALLY SIT BACK IN REDMOND, RELEASE A NEW OPERATING



          8   SYSTEM, PUT ITS FEET UP ON THE CHAIR AND EXPECT THE NEW



          9   APPLICATIONS TO ROLL INTO THE MARKETPLACE?



         10   A.  I CAN'T GIVE YOU AN OPINION AS TO WHETHER OR NOT THEY



         11   MIGHT EXPECT THAT TO HAPPEN.  I CERTAINLY WOULDN'T EXPECT



         12   THEM TO DO THAT.  I THINK, AS WE DISCUSSED SOME TIME AGO,



         13   THAT WOULD NOT BE A PROFIT-MAXIMIZING STRATEGY ON THE PART



         14   OF MICROSOFT.  SO YOU'RE TALKING ABOUT A HYPOTHETICAL IN



         15   WHICH MICROSOFT DOES SOMETHING WHICH DOESN'T MAKE A GREAT



         16   DEAL OF SENSE.



         17   Q.  OKAY.  AND WHY IS IT THAT IT WOULD NOT BE



         18   PROFIT-MAXIMIZING FOR MICROSOFT, IF IT IS PROTECTED BY THESE



         19   STRONG NETWORK EFFECTS AND THIS APPLICATIONS BARRIER TO



         20   ENTRY, TO DO PRECISELY THAT?  AS YOU TESTIFY, I BELIEVE,



         21   SIR, EVERY APPLICATIONS VENDOR IN THE WORLD IS GOING TO SAY,



         22   "I AM GOING TO WRITE FOR WINDOWS FIRST ANYWAY."



         23   A.  THERE IS NOTHING IN ECONOMIC THEORY -- AND I THINK WE



         24   ARE GOING BACK -- THERE IS NOTHING IN ECONOMIC THEORY THAT



         25   SAYS THAT JUST BECAUSE A FIRM HAS MONOPOLY POWER OR FACES
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          1   ENORMOUS BARRIERS TO ENTRY, THAT IT HAS AN INCENTIVE TO



          2   PRODUCE A PRODUCT WHICH IS INFERIOR.



          3             THERE IS, AS WE HAVE SAID BEFORE, A MONOPOLIST



          4   THAT CHARGES HIGH PRICES.  HE DOES NOT NECESSARILY PRODUCE A



          5   LOWER QUALITY PRODUCT.  THE FACT THAT HE HAS A MONOPOLY MAY



          6   MEAN THAT THAT PRODUCT IS HIGHER OR LOWER QUALITY THAN IF IT



          7   WERE A COMPETITIVE MARKET.  TECHNICAL CHANGE MAY BE HIGHER



          8   OR LOWER THAN IF IT WAS A COMPETITIVE MARKET.



          9             THERE IS NOTHING AN ECONOMIST CAN SAY ABOUT THE



         10   ISSUE AS TO WHETHER OR NOT A MONOPOLIST IS GOING TO CHOOSE



         11   TO, IN YOUR TERMS, SIT BACK AND PUT ITS FEET UP.  AND I



         12   WOULD NOT EXPECT THAT THAT WOULD BE A PROFITABLE STRATEGY



         13   FOR MICROSOFT.



         14   Q.  I DIDN'T ASK YOU ABOUT INNOVATION, SIR, BUT LET ME TRY



         15   TO FOCUS THE QUESTION WITH A REAL WORLD EXAMPLE.  DO YOU



         16   KNOW WHAT THE MICROSOFT DEVELOPER RELATIONS GROUP OR DRG IS?



         17   A.  I HAVE CERTAINLY HEARD THE TERM, YES.



         18   Q.  DO YOU UNDERSTAND IT TO SPEND HUNDREDS OF MILLIONS OF



         19   DOLLARS EVERY YEAR TO EVANGELIZE MICROSOFT OPERATING SYSTEM



         20   SOFTWARE TO APPLICATIONS VENDORS?



         21   A.  THAT SEEMS VERY REASONABLE, AND I WOULD EXPECT THEM TO



         22   DO THAT.



         23   Q.  I'M SORRY?



         24   A.  YES, AND I WOULD EXPECT THEM TO DO THAT.



         25   Q.  AND YOU UNDERSTAND THAT THEY EMPLOY OVER 2,000 PEOPLE
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          1   WHOSE ONLY JOB IT IS TO EVANGELIZE MICROSOFT TECHNOLOGY TO



          2   APPLICATIONS WRITERS WHOM YOU SAY WOULD WRITE TO MICROSOFT



          3   EVEN IF IT DIDN'T DO ANYTHING?



          4   A.  NO.  I AM SAYING THAT MICROSOFT CERTAINLY RECOGNIZES



          5   THAT IT IS VITALLY IMPORTANT TO MICROSOFT THAT DEVELOPERS



          6   WRITE TO THE WINDOWS OPERATING SYSTEM AND, AS MUCH AS



          7   POSSIBLE, ONLY TO THE WINDOWS OPERATING SYSTEM.  THAT THE



          8   PURPOSE OF EVANGELIZING DEVELOPERS OUT THERE IS NOT TO GO



          9   OUT THERE AND FIND DEVELOPERS AND SAY, "LOOK, WE WANT YOU TO



         10   WRITE GREAT APPLICATIONS FOR OPERATING SYSTEMS IN GENERAL."



         11             THE PURPOSE OF ALL THAT MONEY IS TO GET DEVELOPERS



         12   TO WRITE OPERATING SYSTEMS -- WRITE APPLICATIONS FOR THE



         13   WINDOWS OPERATING SYSTEM.  IF YOU LIKE, IT'S AN INVESTMENT



         14   IN CREATING THE APPLICATIONS BARRIER TO ENTRY.



         15   Q.  DO YOU -- DID YOU EVER ATTEMPT TO ASCERTAIN THE NUMBER



         16   OF APPLICATIONS FIRMS THAT GIVE FEEDBACK TO MICROSOFT IN THE



         17   COURSE OF THE DEVELOPMENT OF A NEW OPERATING SYSTEM?



         18   A.  IT SHOULD BE A PRETTY LARGE NUMBER.



         19   Q.  WOULD IT SURPRISE YOU TO KNOW THAT MICROSOFT GOT



         20   COMMENTS ON THE DEVELOPMENT OF WINDOWS 98 FROM A THOUSAND



         21   DIFFERENT SOFTWARE DEVELOPMENT FIRMS?



         22   A.  THAT WOULDN'T SURPRISE ME.  THEY GOT, YOU KNOW, COMMENTS



         23   BACK ON -- PRINCIPALLY ON BETA FROM INDIVIDUAL CONSUMERS,



         24   ALSO FOR FREE -- FROM TENS OF THOUSANDS OF CONSUMERS.



         25   Q.  AND YOU TESTIFIED EARLIER THAT YOU DON'T HAVE ANY IDEA
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          1   OF THE NUMBER OF API'S OR EVEN THE TYPES OF API'S THAT WERE



          2   ADDED TO WINDOWS 98 SPECIFICALLY AT THE REQUEST OF



          3   DEVELOPERS; ISN'T THAT RIGHT?



          4   A.  IT'S MY UNDERSTANDING THAT IF A DEVELOPER COMES UP WITH



          5   AN IDEA OR REQUESTS A SPECIFIC API, THAT MICROSOFT WILL, IN



          6   GENERAL, DO EVERYTHING IT CAN, SUBJECT TO IT STILL BEING



          7   PROFITABLE TO DO SO, TO RESPOND BY PROVIDING THAT API.



          8             YOU KNOW, THIS IS LIKE IF I HAD A MONOPOLY ON



          9   CARS, AND SOMEBODY SAID, "GEE, IT WOULD BE A GREAT IDEA IF



         10   YOU PUT SOME TIRES ON THERE," YOU KNOW, I THINK I'D PROBABLY



         11   GO ALONG WITH IT.  THE FACT THAT A MONOPOLIST RESPONDS TO



         12   CONSUMERS AND SAYS, "HI, I AS A MONOPOLIST WOULD LIKE TO



         13   PRODUCE A PRODUCT FOR WHICH I CAN CHARGE A HIGHER PRICE AND



         14   SELL A LARGER QUANTITY," THAT'S SIMPLY PROFITABLE BEHAVIOR.



         15   Q.  ALL RIGHT.  WOULD IT SURPRISE YOU TO LEARN THAT



         16   MICROSOFT ROUTINELY INVITES ITS DIRECT COMPETITORS TO ATTEND



         17   DEVELOPER CONFERENCES, TO PARTICIPATE IN BETA TESTING, TO



         18   ATTEND -- TO LOOK AT OR TO VISIT THE PORTING LAB WHERE THEY



         19   CAN RUN BETA VERSIONS OF THEIR APPLICATIONS?



         20   A.  WHICH DIRECT COMPETITORS ARE YOU TALKING ABOUT?



         21   Q.  HOW ABOUT SUN AND NETSCAPE?



         22   A.  I DON'T KNOW ANYTHING ABOUT MEETINGS WITH SUN AND



         23   NETSCAPE.



         24   Q.  DIDN'T YOU THINK -- WELL, YOU TESTIFIED A FEW MOMENTS



         25   AGO THAT THE PURPOSE, AS YOU UNDERSTOOD IT, OF THE DRG
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          1   EFFORT WAS TO CONVINCE PEOPLE TO WRITE TO THE WINDOWS



          2   PLATFORM, RIGHT?



          3   A.  YES.



          4   Q.  AND YOU'VE ALSO TESTIFIED THAT SUN AND NETSCAPE ARE TWO



          5   OF -- THE COMPANY THAT USED TO BE NETSCAPE -- ARE TWO OF THE



          6   LARGEST PROPONENTS OF THESE CROSS-PLATFORM APPLICATIONS IN



          7   THE WORLD, RIGHT?



          8   A.  SUN CERTAINLY IS, YES.



          9   Q.  WHY WOULD MICROSOFT INVITE SUN TO DEVELOPER CONFERENCES?



         10   WHY WOULD MICROSOFT EXTEND BETA COPIES OF WINDOWS 98 TO SUN



         11   IF IT'S IN THIS COMPETITION THAT YOU DESCRIBED?



         12   A.  I DON'T KNOW.  YOU WOULD HAVE TO ASK SUN.



         13   Q.  OKAY.  DID YOU THINK IT WOULD BE IMPORTANT TO SORT OF



         14   CHECK OUT THOSE KIND OF ISSUES BEFORE YOU CAME TO YOUR VIEWS



         15   ON THIS THREAT OF CROSS-PLATFORM APPLICATIONS THEORY?



         16   A.  NO.



         17   Q.  NO.  SO THE LEVEL OF INTERACTION BETWEEN MICROSOFT AND



         18   SUN IS NOT RELEVANT TO YOUR ANALYSIS; IS THAT WHAT YOU'RE



         19   SAYING TO ME?



         20   A.  THE LEVEL OF INTERACTION BETWEEN SUN AND MICROSOFT IS



         21   NOT RELEVANT OR CRITICAL -- CERTAINLY NOT CRITICAL TO



         22   REACHING ANY OF MY CONCLUSIONS.  IF I THOUGHT IT HAD BEEN,



         23   PRESUMABLY I WOULD HAVE LOOKED INTO IT.



         24   Q.  HOW ABOUT THE NATURE OF THE INTERACTION?



         25   A.  AND BY THAT?
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          1   Q.  WHETHER THEY ARE TALKING ABOUT JAVA, WHETHER THEY ARE



          2   TALKING ABOUT PLATFORM-SPECIFIC APPLICATIONS, OR WHETHER



          3   THEY ARE TALKING ABOUT OS DEVELOPMENT.  DOES ANY OF THAT



          4   STUFF MATTER?



          5   A.  NOT TO REACHING ANY OF MY CONCLUSIONS.



          6   Q.  WELL, LET'S FOCUS ON NETSCAPE FOR A MOMENT.  DOES



          7   MICROSOFT -- DO YOU KNOW THE EXTENT TO WHICH MICROSOFT HAS



          8   INVITED NETSCAPE TO PARTICIPATE IN OPERATING SYSTEM



          9   DEVELOPMENT DECISIONS?



         10   A.  NO.



         11   Q.  DO YOU KNOW THE LEVEL OF RESOURCES THAT MICROSOFT HAS



         12   DIRECTED TO MAKING SURE THAT NETSCAPE'S BROWSING SOFTWARE



         13   RUNS WELL ON THE WINDOWS PLATFORM?



         14   A.  IT'S MY UNDERSTANDING THAT IT HAS ATTEMPTED TO DO THAT,



         15   YES, BUT I CAN'T TELL YOU THE LEVEL OF RESOURCES.



         16   Q.  IF MICROSOFT WAS INTERESTED IN DRIVING NETSCAPE OUT OF



         17   THE BROWSER MARKET AS YOU DEFINE IT, WHY WOULD IT EXTEND ANY



         18   ASSISTANCE AT ALL TO NETSCAPE?  AND CERTAINLY WHY WOULD IT



         19   EXPEND RESOURCES TO MAKE SURE --



         20   A.  WELL, I GUESS I AM COMING PERILOUSLY CLOSE TO GIVING A



         21   LEGAL OPINION, BUT I IMAGINE THAT IF MICROSOFT HAD SIMPLY



         22   ENGINEERED WINDOWS SO THAT IT WAS INCOMPATIBLE WITH



         23   NETSCAPE, THUS MAKING NETSCAPE A PRODUCT THAT WOULDN'T WORK



         24   ON WINDOWS AT ALL, IT MIGHT CERTAINLY FACE SOME SORT OF



         25   ANTITRUST PROBLEMS.
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          1   Q.  I SEE.  SO YOUR TESTIMONY OR YOUR OPINION IS THAT THE



          2   ANTITRUST LAWS ARE THE ONLY CONSTRAINT OR THE ONLY REASON



          3   WHY MICROSOFT ENGAGED IN THIS BEHAVIOR?



          4   A.  NO, I THINK MY TESTIMONY IS -- AND AS I SAY, AGAIN, I



          5   DON'T WANT TO GIVE YOU A LEGAL OPINION, BUT I WOULD VENTURE



          6   THAT IF MICROSOFT MADE ITS WINDOWS OPERATING SYSTEM



          7   COMPLETELY INCOMPATIBLE WITH THE NETSCAPE BROWSER -- IF IT



          8   COULD SUCCEED IN DOING THAT, THAT THAT CERTAINLY WOULD RAISE



          9   LEGITIMATE ANTITRUST ISSUES.



         10             I WOULD LIKE TO THINK THAT THE ANTITRUST LAWS HAVE



         11   SOME EFFECT ON BEHAVIOR, AND THAT WOULD BE AN EXAMPLE.



         12   Q.  I SEE.



         13             DID YOU REVIEW ANY DOCUMENTS FROM BEFORE JUNE 1995



         14   ABOUT MICROSOFT'S VIEWS OF NETSCAPE AS A, QUOTE, PREFERRED



         15   ISV FOR THE WINDOWS PLATFORM?



         16   A.  I THINK I'VE SEEN REFERENCES TO IT, BUT NO DOCUMENTS IN



         17   PARTICULAR.



         18   Q.  WERE YOU -- DID YOU ASK TO SEE, WHEN YOU WERE COMPILING



         19   YOUR TESTIMONY, ALL THE DOCUMENTS FROM MICROSOFT THAT TALK



         20   ABOUT NETSCAPE'S RELATIONSHIP WITH MICROSOFT AND THE ROLE OF



         21   THE NETSCAPE BROWSING SOFTWARE IN MICROSOFT DEVELOPMENT?



         22   A.  NO SPECIFIC REQUEST LIKE THAT.



         23   Q.  DO YOU BELIEVE THAT YOU WERE PROVIDED WITH ALL THE



         24   RELEVANT DOCUMENTS YOU NEEDED TO COME TO YOUR OPINIONS?



         25   A.  TO COME TO THE CONCLUSIONS THAT I COME TO?  YES.
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          1   Q.  YOU DON'T BELIEVE THERE IS ANYTHING ANTICOMPETITIVE



          2   ABOUT MICROSOFT LISTENING TO AND ACCOMMODATING THE WISHES OF



          3   DEVELOPERS, DO YOU?



          4   A.  IT WOULD DEPEND, I THINK, ON WHAT YOU MEAN BY



          5   DEVELOPERS.



          6   Q.  ISP'S.



          7   A.  I UNDERSTAND.  IF WHAT YOU'RE SAYING IS YOU HAVE A



          8   SOFTWARE DEVELOPER WHO IS PURELY PRODUCING AN APPLICATIONS



          9   PRODUCT IN WHICH, YOU KNOW, MICROSOFT IS NOT INVOLVED --



         10   IT'S PURELY IN ITS FUNCTION AS AN ISV, AS A PURE



         11   COMPLEMENT -- THAT KIND OF RELATIONSHIP, OF COURSE, IN



         12   COMMUNICATIONS PRESUMABLY WOULD BE INNOCUOUS.



         13             ON THE OTHER HAND, IF YOU'RE TALKING ABOUT



         14   COMMUNICATIONS OR WHATEVER BETWEEN MICROSOFT AND A



         15   CORPORATION WHICH, IN ADDITION TO HAVING A CAPACITY AS AN



         16   INDEPENDENT SOFTWARE VENDOR DEVELOPING A SPECIFIC PRODUCT



         17   THAT'S A COMPLEMENT TO THE OPERATING SYSTEM, MAY HAVE OTHER



         18   ROLES, I CAN'T GO BEYOND THAT.



         19             SO I THINK THE BROAD ANSWER IS THERE IS NO WAY YOU



         20   CAN ANSWER THAT QUESTION WITHOUT SAYING -- WITHOUT KNOWING



         21   THE SPECIFIC CONTEXT.  AS A FLAT STATEMENT, YOU KNOW, I



         22   THINK IT'S AN OVERGENERALITY.



         23   Q.  WHAT'S AN OVERGENERALITY?  I LOST YOU SOMEWHERE IN THAT



         24   ANSWER.



         25   A.  WHAT YOU SAID.  THE QUESTION.  IS IT A -- WOULD YOU
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          1   RESTATE THE QUESTION?



          2   Q.  DO YOU REGARD MICROSOFT'S EFFORTS TO SOUND OUT THE VIEWS



          3   OF ISV'S AND TO REFLECT THOSE VIEWS OR PREFERENCES IN FUTURE



          4   VERSIONS OF ITS OPERATING SYSTEM SOFTWARE TO BE



          5   ANTICOMPETITIVE?



          6   A.  AND MY ANSWER IS THAT I CAN'T ANSWER THAT QUESTION WITH



          7   RESPECT TO ISP'S AND DEVELOPERS IN GENERAL.



          8   Q.  BECAUSE THERE IS SOME CLASS OF ISV'S AS TO WHICH THAT



          9   BEHAVIOR WOULD BE ANTICOMPETITIVE?



         10   A.  YOU'RE ASKING ME A HYPOTHETICAL ABOUT CONVERSATIONS OR



         11   RELATIONSHIPS BETWEEN MICROSOFT AND ISP'S AND SOFTWARE



         12   DEVELOPERS WITHOUT MY KNOWING WHAT WAS DISCUSSED.  IT'S



         13   BEYOND THE SCOPE OF WHAT I AM DOING.



         14   Q.  SO MICROSOFT'S RELATIONS TO EVANGELIZE ITS TECHNOLOGY TO



         15   ISV'S IS BEYOND THE SCOPE OF YOUR TESTIMONY; IS THAT YOUR



         16   TESTIMONY?



         17   A.  NO.  I HAVE JUST STATED THAT I WOULD EXPECT MICROSOFT



         18   TO, IN FACT, SPEND CONSIDERABLE AMOUNTS OF EFFORT TO TRY TO,



         19   IF YOU LIKE, EVANGELIZE OR PERSUADE ISV'S TO ADOPT



         20   MICROSOFT-SPECIFIC TECHNOLOGIES.  THAT IS, IF YOU LIKE, THE



         21   EFFORTS TO CREATE OR SHORE UP AN APPLICATIONS BARRIER TO



         22   ENTRY.



         23             DO I THINK THAT THAT IS PROBLEMATIC?  IF THAT'S



         24   THE QUESTION, THE ANSWER IS IT DOES RAISE THE BARRIER TO



         25   ENTRY BY, IF YOU LIKE, EVANGELIZING OR ENCOURAGING THE USE
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          1   OF PURELY MICROSOFT-SPECIFIC AND POTENTIALLY DISCOURAGING



          2   CROSS-PLATFORM APPLICATIONS.



          3   Q.  DID YOU INTERVIEW ANY ISV'S IN PREPARATION FOR YOUR



          4   TESTIMONY?



          5   A.  NO.



          6   Q.  SO YOU NEVER ACTUALLY WENT AND TALKED TO ANYBODY THAT



          7   DEVELOPED SOFTWARE, DID YOU, SIR?



          8   A.  I HAVE TALKED TO INDIVIDUAL PEOPLE WHO WRITE SOFTWARE.



          9   Q.  ANY WHO WRITE SOFTWARE FOR WINDOWS?



         10   A.  FOR WINDOWS, NO.



         11   Q.  WE COULD TURN TO PARAGRAPH 56 ON PAGE 26, PLEASE.  YOU



         12   SAY THAT, "ONE MIGHT EXPECT, IF MICROSOFT ATTEMPTED TO



         13   EXERCISE MONOPOLY POWER, VENDORS OF THESE OPERATING SYSTEMS



         14   WOULD FLOOD THE MARKET WITH THEIR PRODUCT AND CONSTRAIN



         15   MICROSOFT'S BEHAVIOR."



         16             THIS MAY JUST BE MY POOR READING, BUT DOES THAT



         17   SENTENCE REFLECT YOUR OPINION THAT MICROSOFT HAS NOT



         18   ATTEMPTED TO EXERCISE MONOPOLY POWER?



         19   A.  NO.



         20   Q.  OKAY.  SO YOU ASSUME THAT MICROSOFT HAS?



         21   A.  YES.



         22   Q.  OKAY.  NOW, WHY WOULD YOU EXPECT VENDORS OF THE OTHER



         23   OPERATING SYSTEMS TO FLOOD THE MARKET?



         24   A.  IN THE CONTEXT OF THIS PARAGRAPH, THIS REFERS TO, I



         25   THINK, WHAT WE WERE DISCUSSING YESTERDAY, WHICH IS THE COST
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          1   TO THE OEM OF PUTTING A LINUX OR OS/2 ON A MACHINE IS



          2   RELATIVELY LOW.  THE COST HERE, OF COURSE, IS GETTING



          3   CONSUMERS TO BUY IT.



          4             SO THAT IF THE ONLY ISSUE WAS PRODUCTION COSTS --



          5   THAT IS TO SAY, IF CONSUMERS REGARDED A WINDOWS OPERATING



          6   SYSTEM AND ITS SET OF APPLICATIONS AS EQUIVALENT TO A BE OS



          7   AND ITS SET OF APPLICATIONS -- WHICH, IF THEY HAD THE SAME



          8   SET OF APPLICATIONS, THEY WOULD -- THEN THE FACT THAT IT IS



          9   RELATIVELY COSTLESS FOR AN OEM TO, IF YOU LIKE, SWITCH FROM



         10   A WINDOWS OPERATING SYSTEM TO INSTALLING A LINUX OPERATING



         11   SYSTEM, WOULD MEAN THAT IF WINDOWS -- MICROSOFT TRIED TO



         12   RAISE THE PRICE OF WINDOWS, THERE WOULD BE A LARGE MOVEMENT



         13   AWAY FROM WINDOWS.



         14   Q.  WELL, BUT ISN'T -- MICROSOFT, WHEN IT BUILT UP ITS, WHAT



         15   YOU CALL MONOPOLY POSITION, IT DIDN'T START OFF BY FLOODING



         16   THE MARKET, DID IT, SIR?



         17   A.  IT DIDN'T START?  I DON'T QUITE UNDERSTAND WHAT YOU MEAN



         18   BY THE QUESTION.



         19   Q.  WHY WOULD YOU NOT EXPECT ALTERNATIVE OPERATING SYSTEM



         20   VENDORS TO DO EXACTLY WHAT THEY'RE DOING NOW, WHICH IS



         21   DEVOTE ENORMOUS RESOURCES TO ATTRACTING NEW APPLICATIONS



         22   PRIOR TO WHAT YOU WOULD CALL FLOODING THE MARKET?



         23   A.  DEVELOPERS OF NEW OPERATING SYSTEMS ARE ATTEMPTING TO



         24   ENCOURAGE APPLICATIONS WRITTEN FOR THOSE NEW OPERATING



         25   SYSTEMS BECAUSE, OF COURSE, IF YOU CAN'T GET SOMEBODY TO
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          1   WRITE AN APPLICATION FOR YOUR OPERATING SYSTEM, NOBODY IS



          2   GOING TO USE YOUR OPERATING SYSTEM.



          3   Q.  MY QUESTION, SIR -- I'LL PUT IT TO YOU THIS WAY.  ISN'T



          4   IT TRUE THAT THE DEVELOPERS OF ALTERNATIVE OPERATING



          5   SYSTEMS, TO USE YOUR WORDS, ARE DOING TODAY EXACTLY WHAT



          6   MICROSOFT DID INITIALLY, WHICH IS TO GET A GROUP OF VERY



          7   LARGE INDEPENDENT SOFTWARE VENDORS TO SUPPORT THE OPERATING



          8   SYSTEM AND TO DEVELOP APPLICATIONS PRIOR TO MAKING THE BIG



          9   PUSH INTO THE MARKETPLACE, NOT THIS FLOODING THE MARKET



         10   STRAW MAN THAT YOU POSIT IN PARAGRAPH 56?



         11   A.  WELL, I CAN'T SPEAK TO STRAW MAN.  THE ISSUE IS, IF YOU



         12   LIKE, ONE OF WHAT ECONOMISTS WOULD CALL A FIRST-MOVER



         13   VANTAGE OR TIMING.  AT THIS POINT, GIVEN THAT MICROSOFT HAS



         14   SO MANY APPLICATIONS THAT ARE OUT THERE, AND GIVEN ITS VERY



         15   HIGH MARKET SHARE, EVERYBODY IS GOING TO CONTINUE TO WRITE



         16   APPLICATIONS TO WINDOWS.



         17             ANYBODY COMING IN WITH A NEW OPERATING SYSTEM IS



         18   GOING TO ATTEMPT TO GET AT LEAST SOME APPLICATIONS WRITERS



         19   ON SPECIALIZED AREAS PROBABLY TO WRITE TO IT.  BUT IT'S JUST



         20   THAT THE COMPARISON BETWEEN THE SITUATION OF WHEN YOU ARE



         21   STARTING OUT IN AN INDUSTRY AND YOU'RE WRITING AN OPERATING



         22   SYSTEM AND YOU'RE THE FIRST OPERATING SYSTEM AND THERE ARE



         23   LARGE NUMBERS OF OPERATING SYSTEMS AND YOU ARE GETTING



         24   PEOPLE TO WRITE APPLICATIONS TO YOU, BACK WHEN MICROSOFT WAS



         25   DOING THIS, AND TO TALK ABOUT -- COMPARE THE DIFFICULTY
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          1   THERE WITH THE DIFFICULTY TODAY WHERE YOU ARE FACED WITH AN



          2   INCUMBENT WITH TENS OF THOUSANDS OF API'S, A HUGE STOCK OF



          3   APPLICATIONS -- TRYING TO PLAY CATCH-UP AT THAT POINT, IT'S



          4   JUST VERY DIFFICULT.



          5             I MEAN, THE POINT IS THAT MICROSOFT TODAY HAS



          6   MONOPOLY POWER IN THE MARKET FOR OPERATING SYSTEMS.



          7             MR. LACOVARA:  YOUR HONOR, MY NEXT LINE OF



          8   QUESTIONS WILL REQUIRE THE WITNESS TO READ A DOCUMENT.  AND



          9   SINCE THAT SEEMS TO TAKE SOME TIME, IT MIGHT BE A PROPITIOUS



         10   MOMENT FOR A BREAK.



         11             THE COURT:  WE'LL TAKE A BRIEF RECESS.



         12             (A RECESS WAS TAKEN.)



         13             (AFTER RECESS.)



         14             THE COURT:  MR. LACOVARA.



         15             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         16   BY MR. LACOVARA:



         17   Q.  DR. WARREN-BOULTON,  BEFORE WE BROKE OR AS WE WERE



         18   TAKING OUR BREAK, I HANDED YOU A COPY OF MR. KOZELL'S



         19   DEPOSITION AND ASKED YOU TO TAKE A LOOK AT PAGE 11.  HAVE



         20   YOU HAD AN OPPORTUNITY TO DO THAT?



         21   A.  YES.



         22   Q.  AND YOU QUOTE IN PARAGRAPH 58 ON PAGE 27 OF YOUR



         23   TESTIMONY A LINE FROM MR. KOZELL'S DEPOSITION.  AND I WOULD



         24   LIKE TO READ THE FULL QUESTION AND ANSWER INTO THE RECORD



         25   AND THEN ASK YOU A QUESTION.
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          1             MR. KOZELL IS ASKED AT LINE 5 ON PAGE 11:



          2             QUESTION:  WHY DOES IBM CHOOSE NOT TO PREINSTALL



          3   OS/2 ON ITS CONSUMER P.C.'S?



          4             ANSWER:  WE ACTUALLY DID INSTALL OS/2 ON THE



          5   APTIVA CONSUMER P.C. IN LATE '94 AND '95, AND ALONG THE WAY



          6   WE WERE ALSO SHIPPING MODELS THAT HAD WINDOWS 3.1 AND



          7   WINDOWS 95, AND BASED ON THE DEMANDS FROM OUR RETAILERS AND



          8   CUSTOMERS, THE MARKET HAS MOVED TO THE WINDOWS 95 PLATFORM,



          9   SO TODAY WE SHIP 100 PERCENT OF OUR APTIVA PRODUCTS WITH



         10   WINDOWS 95.



         11             DID I READ THAT CORRECTLY?



         12   A.  YES.



         13   Q.  AND IS THAT YOUR UNDERSTANDING OF WHAT HAPPENED IN THE



         14   MARKETPLACE?



         15   A.  THAT'S MR. KOZELL'S STATEMENT, YES.



         16   Q.  DO YOU AGREE WITH MR. KOZELL'S STATEMENT THAT BASED ON



         17   THE DEMANDS OF THE RETAILERS AND CUSTOMERS, IBM, THE COMPANY



         18   THAT HAD ITSELF DEVELOPED OS/2, DECIDED THAT THE MARKET



         19   DEMAND HAD MOVED TO WINDOWS 95 AND BEGAN SHIPPING 100



         20   PERCENT WINDOWS?



         21   A.  I THINK THE EXPLANATION THAT MR. KOZELL OFFERS IS THE



         22   EXPLANATION WHICH IS, IN FACT, CONSISTENT WITH MY



         23   UNDERSTANDING, WHICH IS THAT THE APPLICATIONS -- IF YOU MOVE



         24   DOWN TWO MORE LINES OR THREE MORE LINES -- THE APPLICATIONS



         25   THAT ARE AVAILABLE TO CONSUMERS ON OS/2, AS OF 1997, SIMPLY
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          1   WERE NOT LARGE ENOUGH OR BROAD ENOUGH TO PROVIDE AN



          2   EFFECTIVE ALTERNATIVE TO WINDOWS.



          3             WHAT HE IS SAYING HERE IS NOT ONLY MY



          4   UNDERSTANDING, BUT, PARTICULARLY, OF COURSE, IT MATCHES ALSO



          5   THE UNDERSTANDING FROM MR. CHASE'S MEMO, WHICH IS ALSO CITED



          6   IN THE SAME PLACE, WHICH IS THAT ONCE WINDOWS 95 CAME OUT,



          7   THE FACT THAT OS/2 COULD NO LONGER BE USED ON WINDOWS 95



          8   APPLICATIONS BASICALLY MEANT THAT AT LEAST IN THE CONSUMER



          9   MARKET, THERE REALLY WAS NO EFFECTIVE DEMAND ANYMORE FOR



         10   OS/2.



         11             THAT'S WHAT HE IS SAYING HERE.  THE MARKET HAS



         12   MOVED TO THE WINDOWS 95 PLATFORM, AND BY THAT WHAT HE MEANS,



         13   OF COURSE, IS THE APPLICATIONS THAT ARE AVAILABLE TO WRITE



         14   ON THE WINDOWS 95 OPERATING SYSTEM.



         15   Q.  WELL, LET ME ASK YOU TWO QUESTIONS.  THE FIRST IS IS IT



         16   AT ALL SIGNIFICANT TO YOUR ECONOMIC ANALYSIS, OR TO ANY



         17   ASPECT OF YOUR TESTIMONY, THAT THERE IS NO DEMAND IN THE



         18   MARKETPLACE FOR ALTERNATIVES TO WINDOWS AND THAT RETAILERS



         19   AND CONSUMERS TOLD EVERYBODY -- EVEN IBM -- THIS FACT?



         20   A.  IT'S ENORMOUSLY RELEVANT.  AND THE REASON IS, OF COURSE,



         21   AS WE HAVE SAID, I THINK OVER AND OVER AGAIN, THE DEMAND FOR



         22   AN OPERATING SYSTEM COMES FROM THE DEMAND FOR THOSE



         23   APPLICATIONS AND THE SUPPLY OF APPLICATIONS.  AND IT IS



         24   BECAUSE THERE IS NOT -- ALTHOUGH THEY MAY NUMBER IN THE



         25   HUNDREDS, THERE ARE SIMPLY NOT THE SET OF APPLICATIONS WHICH
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          1   ARE AVAILABLE TO A USER OF OS/2 THAT ARE AVAILABLE TO A USER



          2   OF WINDOWS 95 -- THAT MEANS THAT PEOPLE DON'T WANT TO USE



          3   OS/2 AT THE CONSUMER LEVEL.  THE DEMAND FOR THE OPERATING



          4   SYSTEM FLOWS FROM THE AVAILABILITY OF THE APPLICATIONS.  AND



          5   THAT IS THE CORE OF WHAT I HAVE BEEN ARGUING HERE.



          6   Q.  I UNDERSTAND THAT, SIR.  AND YOU'RE A PROPONENT OF WHAT



          7   YOU CALL A MARKET TEST.  A NUMBER OF PLACES YOU SAY, "WHAT



          8   THE COURT SHOULD ORDER IS A MARKET TEST," RIGHT?



          9   A.  YES.



         10   Q.  DIDN'T MR. KOZELL DESCRIBE EXACTLY THAT MARKET TEST?



         11   "IBM SHIP MACHINES WITH OS/2, IT'S OWN OPERATING SYSTEM, AND



         12   WITH WINDOWS, AND THE CONSUMERS IN THE MARKETPLACE MADE THE



         13   CHOICE AND THAT CHOICE WAS WINDOWS."



         14             ISN'T THAT WHAT HAPPENED?



         15   A.  I CAN'T COMMENT ON WHY OS/2 -- WHY IBM MADE THE



         16   DECISIONS THAT IT DID, EXCEPT TO SAY THAT IT WAS AN



         17   ENORMOUSLY EXPENSIVE PROJECT TO TRY TO DUPLICATE IT.



         18             I THINK THE POINT I AM TRYING TO MAKE IS THAT



         19   GIVEN INCOMPATIBLE APPLICATIONS, IT IS NOT SURPRISING THAT



         20   THE FIRM WITH THE LARGEST MARKET SHARE BECOMES LARGER AND



         21   THE FIRM WITH THE SMALLER MARKET SHARE BECOMES SMALLER.



         22   THAT'S THE OPERATION OF, IF YOU LIKE, NETWORK EFFECTS.  AND



         23   THAT'S WHAT WAS GOING ON HERE.



         24             YOU KNOW, IT'S A CHARACTERISTIC OF MARKETS THAT



         25   HAVE NETWORK EFFECTS AND HAVE SCALE ECONOMIES LIKE THIS THAT
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          1   YOU GET THIS KIND OF RESULT.



          2   Q.  MY QUESTION TO YOU WAS WASN'T THERE A MARKET TEST IN



          3   THIS CASE AND DIDN'T MICROSOFT PASS THE TEST AND IBM FAIL.



          4   A.  I CAN'T SPEAK AS TO FAILURE.  CLEARLY, WHAT HAS HAPPENED



          5   IS OS/2 -- IBM HAS FOUND WITH OS/2 THAT IT IS SIMPLY



          6   IMPOSSIBLE TO EFFECTIVELY COMPETE WITH MICROSOFT IN THE HOME



          7   COMPUTER MARKET BECAUSE OF THE PROBLEM THAT IT DOESN'T HAVE



          8   ENOUGH APPLICATIONS.



          9   Q.  LET ME MOVE ON TO PARAGRAPH 60.  THE UNNAMED OEM IN THAT



         10   PARAGRAPH -- IS THAT COMPAQ?



         11   A.  YES.



         12   Q.  YOU CITE MR. DECKER'S C.I.D. DEPOSITION AS THE SUPPORT



         13   FOR THE ASSERTIONS ABOUT CAPITULATION BY COMPAQ, IS THAT



         14   CORRECT?



         15   A.  YES.



         16   Q.  HAVE YOU READ MR. DECKER'S DEPOSITION TAKEN IN THIS



         17   ACTION?



         18   A.  WELL, I DON'T KNOW.  I HAVE READ A LOT OF DEPOSITIONS.



         19   I CAN'T, AS I SIT HERE, TELL YOU THAT I CAN REMEMBER A



         20   SECOND DEPOSITION.  CLEARLY THE ONE I AM REFERRING TO HERE



         21   IS THE ONE THAT IS CITED.



         22   Q.  IF YOU HAD READ IT AND IT HAD TESTIMONY DIFFERENT FROM



         23   THE TESTIMONY THAT YOU PURPORT TO SUMMARIZE, WOULD YOU HAVE



         24   REFLECTED THAT IN YOUR TESTIMONY OR WOULD YOU HAVE IGNORED



         25   IT?
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          1   A.  I WOULD HOPE THAT I WOULD ALWAYS TAKE INTO ACCOUNT NEW



          2   INFORMATION.



          3   Q.  I AM SORRY, SIR.



          4   A.  THAT'S IT.



          5   Q.  DID YOU READ THE TESTIMONY OF ANYONE ELSE FROM COMPAQ



          6   TAKEN IN THIS ACTION OR C.I.D. DEPOSITIONS?



          7   A.  NOT THAT I CAN RECALL.



          8   Q.  DID YOU UNDERSTAND THAT COMPAQ WAS IN BREACH OF ITS



          9   WINDOWS LICENSE WHEN IT REMOVED THE IE AND MSN ICONS FROM



         10   THE DESKTOP?



         11   A.  OF COURSE.



         12   Q.  AND THE LICENSE IS A CONTRACT?



         13   A.  ARE YOU ASKING ME THAT AS AN ECONOMIST?



         14   Q.  AS AN EDUCATED LAYPERSON, YOU UNDERSTAND A LICENSE



         15   AGREEMENT TO BE A CONTRACT, DO YOU NOT?



         16   A.  YES, THE LICENSE AGREEMENT SAYS, "THOU SHALL NOT



         17   REMOVE."



         18   Q.  AND YOU DO NOT BELIEVE MICROSOFT SHOULD BE PROHIBITED



         19   FROM ENFORCING ITS CONTRACT RIGHTS, DO YOU, SIR?



         20   A.  I DON'T THINK MICROSOFT SHOULD BE PROHIBITED FROM



         21   ENFORCING ANY CONTRACT -- ANY PROCOMPETITIVE CONTRACT



         22   RIGHTS.



         23   Q.  I SEE.  SO IN YOUR WORLD, COMPAQ SHOULD HAVE SAID TO



         24   MICROSOFT, "WE'RE NOT GOING TO HONOR OUR CONTRACT WITH YOU,



         25   BECAUSE WE THINK IT'S ANTICOMPETITIVE.  SUE US."  IS THAT
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          1   RIGHT?



          2   A.  WELL, I DON'T THINK THAT THAT WOULD HAVE BEEN A GOOD



          3   BUSINESS DECISION ON THE PART OF COMPAQ, GIVEN ITS



          4   RELATIONSHIP WITH MICROSOFT.  I MEAN I CERTAINLY, AS A



          5   BUSINESS PERSON, WOULD NOT HAVE ADVISED COMPAQ TO GO THROUGH



          6   SUCH A STRATEGY WITH A COMPANY WHICH SUPPLIES THE CRITICAL



          7   INPUT INTO ITS PRODUCT.



          8             ARE YOU ASKING ME IF THAT WOULD BE A SENSIBLE



          9   DECISION TO DO?



         10   Q.  I AM ASKING YOU IF YOU THINK THAT COMPAQ SHOULD HAVE



         11   BEHAVED THAT WAY, YES, SIR.



         12   A.  ARE YOU SAYING "SHOULD HAVE" AS A BUSINESS DECISION OR



         13   "SHOULD HAVE" AS A MORAL DECISION.



         14   Q.  START WITH A BUSINESS DECISION IN THE REAL WORLD.



         15   A.  CLEARLY, I WOULD CONCLUDE THAT IT SHOULD NOT HAVE DONE



         16   IT.  IT DIDN'T DO IT.  I WOULD HAVE THOUGHT GETTING INTO A



         17   CHALLENGE LIKE THAT WOULD NOT MAKE A GREAT DEAL OF SENSE FOR



         18   COMPAQ.



         19   Q.  YOU CITE THE TESTIMONY IN FOOTNOTE 36 OF JOHN KIES.  DO



         20   YOU SEE THAT?  K-I-E-S.



         21   A.  YES.



         22   Q.  DO YOU KNOW WHERE HE WORKS?



         23   A.  YES.  I AM TRYING TO THINK OF WHICH OEM.



         24             GO AHEAD.



         25   Q.  YOU UNDERSTAND HE WORKED FOR AN OEM?
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          1   A.  WELL --



          2   Q.  AT DELL?



          3   A.  YES.  OKAY.



          4   Q.  OKAY.  AND HE, TOO, TESTIFIED, LIKE MR. KOZELL AND



          5   OTHERS THAT WE HAVE SEEN, THAT THERE WAS NO DEMAND FOR OS/2



          6   OR OTHER NON-MIRCOSOFT OPERATING SYSTEMS, CORRECT?



          7   A.  THAT'S MY RECOLLECTION, YES.



          8   Q.  AND WEREN'T HIS WORDS THAT IT WAS NOT ACCEPTED -- THAT



          9   OS/2 WAS NOT ACCEPTED IN THE MARKETPLACE?



         10   A.  I THINK THOSE ARE CERTAINLY WORDS THAT PEOPLE WOULD USE,



         11   AND I THINK THE REASON WHY, ONCE AGAIN, A QUOTE WASN'T



         12   ACCEPTED IN THE MARKETPLACE WAS BECAUSE THE SET OF



         13   APPLICATIONS THAT CAME WITH OS/2 SIMPLY WERE NOT WIDE ENOUGH



         14   TO MATCH THE SET OF APPLICATIONS THAT WERE AVAILABLE WITH



         15   WINDOWS 95.



         16   Q.  AND YOU DON'T BELIEVE THAT MICROSOFT SHOULD LESSEN ITS



         17   EFFORTS TO ENCOURAGE PEOPLE TO WRITE APPLICATIONS TO WINDOWS



         18   98, DO YOU, SIR?



         19   A.  UNDER CIRCUMSTANCES WHERE A FIRM DOES NOT HAVE MONOPOLY



         20   POWER AND RELEVANT MARKET, THAT STATEMENT WOULD BE -- ONE



         21   WOULD NEVER CHALLENGE THAT STATEMENT.  THE ISSUE IN THAT



         22   CASE IS IS AN ACTION WHICH, IF CARRIED OUT BY A FIRM IN A



         23   COMPETITIVE MARKET WITHOUT MONOPOLY POWER, WOULD BE



         24   UNAMBIGUOUSLY PROCOMPETITIVE -- PROCONSUMER -- IS IT ALSO



         25   NECESSARILY TRUE THAT SUCH ACTIONS ARE BENIGN WHEN CARRIED
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          1   OUT BY A FIRM WITH MONOPOLY POWER.



          2             I THINK THAT WHILE I WOULD BE WILLING TO GIVE A



          3   BLANKET ENDORSEMENT TO EFFORTS TO ENCOURAGE THE SET OF



          4   APPLICATIONS OR WHATEVER BY A FIRM THAT DID NOT HAVE



          5   MONOPOLY POWER, I THINK AS SOON AS A FIRM HAS MONOPOLY



          6   POWER, YOU SIMPLY HAVE TO LOOK MORE CAREFULLY AT ITS ACTIONS



          7   IN WHAT ARE BASICALLY THE VERTICAL AREA.



          8   Q.  AND YOU TRIED TO LOOK CAREFULLY, DIDN'T YOU, BECAUSE



          9   YOU'RE OPINING ON WHAT MICROSOFT SHOULD BE ABLE TO DO AND



         10   SHOULD NOT BE ABLE TO DO?  ISN'T THAT RIGHT?



         11   A.  I HAVE NOT OPINED PARTICULARLY HERE ON WHAT MICROSOFT'S



         12   SPECIFIC RELATIONSHIPS WITH ITS DEVELOPERS SHOULD BE IN



         13   TERMS OF -- OTHER THAN TO SAY THAT I EXPECT THEM TO DO



         14   EVERYTHING THAT THEY CAN TO ENCOURAGE THE DEVELOPMENT OF



         15   WINDOWS-SPECIFIC APPLICATIONS.



         16             THAT IS, FROM A COMPETITIVE POINT OF VIEW IN A



         17   SITUATION IN WHICH A FIRM HAS MONOPOLY POWER, A MIXED



         18   BLESSING, BECAUSE, ON THE ONE HAND, YOU ARE MAKING, IF YOU



         19   LIKE, THE WINDOWS OPERATING SYSTEM MORE VALUABLE.  ON THE



         20   OTHER HAND, YOU ARE ALSO CREATING A BARRIER TO ENTRY.



         21   Q.  SHOULD MICROSOFT BE PROHIBITED FROM ADDING API'S TO



         22   WINDOWS AT THE REQUEST OF ISV'S?



         23   A.  OH, CERTAINLY I WOULDN'T SAY THEY SHOULD BE PROHIBITED



         24   FROM DOING THAT, NO.



         25   Q.  SHOULD MICROSOFT BE PROHIBITED FROM CHANGING THE API SET
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          1   AT THE REQUEST OF ISV'S?



          2   A.  THAT'S AN ISSUE -- I DON'T WANT TO SAY THE WORD



          3   "RELIEF," BUT IT WOULD DEPEND ON WHY MICROSOFT WAS, I



          4   SUPPOSE, CHANGING, YOU KNOW, AN ISV.  IF THE REASON FOR



          5   CHANGING THE ISV WAS TO MAKE ITS PRODUCT INCOMPATIBLE WITH



          6   SOME OTHER PRODUCT, THEN THAT WOULD BE OF CONCERN.  SO, I



          7   THINK, IF YOU JUST SIMPLY SAID TO ME, ARE THEY IMMUNIZED BY



          8   A REQUEST FROM A DEVELOPER, I DON'T QUITE SEE HOW THAT WOULD



          9   DO IT.



         10   Q.  I THINK YOU MAY HAVE MISSPOKE.  YOU SAID ISV.  DID YOU



         11   MEAN API IN YOUR LAST ANSWER?



         12   A.  I DON'T KNOW.  WE'D HAVE TO GO BACK AND LOOK AT THE



         13   ANSWER.



         14   Q.  I THINK YOU SAID CHANGING AN ISV.



         15   A.  OH, NO.  IT WOULD BE CHANGING AN API, YES.



         16   Q.  SHOULD MICROSOFT BE PROHIBITED FROM ADDING NEW FEATURES



         17   TO ITS OPERATING SYSTEM SOFTWARE IF THOSE FEATURES ARE



         18   REQUESTED BY CONSUMERS OR BY OEM'S OR BY ISV'S?



         19   A.  I DON'T THINK THERE IS A BLANKET ANSWER THAT YOU CAN SAY



         20   TO THAT "YES" OR "NO."  IT WOULD DEPEND.



         21   Q.  AND WHO SHOULD MAKE THAT DECISION?



         22   A.  AS AN ECONOMIST, IDEALLY I WOULD LIKE TO SEE A STRUCTURE



         23   SUCH THAT THE MARKET MAKES THAT DECISION.



         24   Q.  AND WHAT DOES THAT MEAN IN PRACTICAL TERMS, SIR?



         25   A.  IN PRACTICAL TERMS, I THINK IT MEANS THAT CUSTOMERS,
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          1   WHETHER OEM'S OR ULTIMATE CUSTOMERS, MAKE DECISIONS ON WHAT



          2   THEY CHOOSE, UNAFFECTED BY THINGS LIKE EXCLUSIVE CONTRACTS



          3   AND OTHER ACTIONS TAKEN BY A DOMINANT FIRM.



          4   Q.  MY QUESTION, SIR, WENT TO FEATURES IN THE OPERATING



          5   SYSTEM.  HOW DO EXCLUSIVE CONTRACTS GO TO THAT?



          6   A.  I THINK IF YOU HAVE A -- I THINK WE'RE GETTING INTO A



          7   QUESTION OF WHAT'S IN AN OPERATING SYSTEM AND WHAT'S NOT.



          8   IF YOU HAVE A FUNCTIONALITY -- HOWEVER YOU WANT TO CALL



          9   IT -- WHICH IS A PARTIAL SUBSTITUTE FOR AN OPERATING SYSTEM,



         10   THEN A MONOPOLIST OF AN OPERATING SYSTEM HAS A PARTICULAR



         11   INCENTIVE NOT TO ALLOW THE MARKET TO HAVE, IF YOU LIKE, A



         12   LEVEL PLAYING FIELD CHOICE.



         13   Q.  WHAT IF MICROSOFT TOOK A POLL OF 100,000 USERS AND --



         14   100,000 OPERATING SYSTEM USERS AND 99,999 OF THEM SAID, FOR



         15   EXAMPLE, "WE WANT OUR BROWSERS IN THE OPERATING SYSTEM.  WE



         16   DON'T THINK OF THEM AS SEPARATE; WE DON'T WANT THEM TO BE



         17   SEPARATE; WE THINK IT'S PART OF THE OPERATING SYSTEM; THAT'S



         18   BETTER FOR US."  SHOULD MICROSOFT BE PERMITTED TO DO WHAT



         19   THOSE 99,999 PEOPLE WANT?



         20   A.  I DON'T THINK THAT, AT LEAST IN MY TESTIMONY, THE ISSUE



         21   IS WHETHER OR NOT MICROSOFT SHOULD BE ALLOWED TO PROVIDE



         22   WINDOWS 98 WITH ITS OPERATING SYSTEM COMBINED, BOLTED, OR



         23   HOWEVER YOU WANT TO CALL IT, IN ANY PARTICULAR WAY.  THE



         24   ISSUE IS THAT WHETHER OR NOT MICROSOFT SHOULD BE REQUIRED TO



         25   PROVIDE THE PRODUCTS SEPARATELY, I DON'T THINK I AM -- I
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          1   PERSONALLY AM ARGUING THAT MICROSOFT SHOULD NOT BE ALLOWED



          2   TO PROVIDE, SAY, FOR EXAMPLE, WINDOWS 98 THE WAY IT IS,



          3   PARTICULARLY IF IT IS IN RESPONSE TO THE REQUESTS OF



          4   THOUSANDS AND THOUSANDS OF CONSUMERS.



          5   Q.  OKAY.  I'M NOT SURE YOU'RE ANSWERING MY QUESTION, BUT



          6   I'LL ASK THE CONVERSE QUESTION.  ASSUME THE SAME FACTS, SAME



          7   POLLS, AND SAME RESULTS.  SHOULD MICROSOFT BE REQUIRED TO



          8   PROVIDE A COPY OF WINDOWS 98 OR A VERSION OF WINDOWS 98 THAT



          9   LACKS IN SOME -- UNDER SOME DEFINITION -- BROWSING



         10   FUNCTIONALITY IF ONE OUT OF 10,000 PEOPLE SAYS, "THAT'S THE



         11   WAY I WANT IT"?



         12   A.  IF THE ONE-OUT-OF-10,000 PEOPLE WHO WANT IT SEPARATE,



         13   WANT IT ENOUGH SO THAT THEY ARE WILLING TO PAY ENOUGH TO GET



         14   IT, AND THE COST OF PROVIDING IT SEPARATELY IS LOW ENOUGH SO



         15   THAT PROVIDING IT SEPARATELY WOULD, FOR A COMPETITIVE FIRM,



         16   BE, IN FACT, A PROFITABLE THING TO DO, BUT BECAUSE THE



         17   FIRM -- BECAUSE MICROSOFT HAS MONOPOLY POWER, IT HAS A



         18   PARTICULAR INCENTIVE NOT TO ALLOW THAT CHOICE, THEN THE



         19   ANSWER IS YES, IT SHOULD BE REQUIRED TO OFFER THE PRODUCT



         20   SEPARATELY.



         21   Q.  AND IT CAN CHARGE MORE FOR IT?



         22   A.  CHARGE MORE FOR THE PRODUCT?  I THINK, OBVIOUSLY, IF



         23   THEY SAID, "HERE'S WINDOWS 98 WITH A BROWSER FUNCTIONALITY



         24   AND HERE'S WINDOWS 98 WITHOUT INTERNET BROWSING



         25   FUNCTIONALITY, BUT THE WINDOWS 98 WITH BROWSING
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          1   FUNCTIONALITY WILL COST YOU $80 AND THE WINDOWS WITHOUT



          2   BROWSING FUNCTIONALITY WILL COST YOU A MILLION DOLLARS," I



          3   THINK WE CAN ASSUME THAT NOBODY WOULD BUY IT.



          4             SO THE ANSWER IS THAT THE PRICE TO CONSUMERS OR



          5   THE COST TO CONSUMERS OF THE SEPARATE PRODUCT SHOULD REFLECT



          6   THE COST DIFFERENCE, IF ANY, OF PROVIDING THAT PRODUCT



          7   SEPARATELY.  SO THAT THE SHORT ANSWER IS THAT IF IT IS



          8   COSTLESS OR VIRTUALLY COSTLESS TO PROVIDE WINDOWS 98 WITH



          9   THE VISIBLE MEANS OF SUPPORT FOR THE BROWSER REMOVED, THEN



         10   THERE SHOULDN'T BE A PRICE DIFFERENCE BETWEEN WINDOWS 98



         11   WITH ACCESS TO THE IE BROWSER AND WINDOWS 98 WITHOUT ACCESS



         12   TO THE BROWSER.



         13   Q.  YOU USED A PHRASE THAT I'VE NEVER HEARD IN THE SOFTWARE



         14   CONTEXT, "VISIBLE MEANS OF SUPPORT FOR THE BROWSER."  WHAT



         15   DID YOU MEAN BY THAT?



         16   A.  I'M SORRY.  ARE YOU SAYING YOU'VE NEVER HEARD THAT



         17   PHRASE BEFORE?



         18   Q.  IN THE CONTEXT OF BROWSERS.  WHAT DO YOU MEAN WHEN YOU



         19   SAY "THE VISIBLE MEANS OF SUPPORT FOR THE BROWSER REMOVED"?



         20   A.  ESSENTIALLY, THE PROCESS THAT IN WINDOWS 95 WOULD RESULT



         21   IF YOU USED THE ADD/REMOVE ON THE IE ICON.



         22   Q.  AND THAT BASICALLY MEANS TAKING THE ICON OFF THE



         23   DESKTOP, DOES IT NOT, SIR?



         24   A.  TAKING THE ICON OFF THE DESKTOP FOR ALL INTENTS AND



         25   PURPOSES, YES.
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          1   Q.  NOW, THAT'S A NICE SEGUE TO PARAGRAPH 61 WHERE YOU TALK



          2   ABOUT PRICING ISSUES.  IN THINKING ABOUT OPERATING SYSTEM



          3   PRICES, DO YOU BELIEVE IT IS APPROPRIATE TO TAKE INTO



          4   ACCOUNT THE FEATURES OF THE OPERATING SYSTEM AND THE



          5   DEVELOPMENT OF THOSE FEATURES OVER TIME?



          6   A.  IN TAKING -- IN WHAT CONTEXT?



          7   Q.  IN LOOKING AT RELATIVE PRICES OF OPERATING SYSTEMS OR



          8   CHANGES IN OPERATING SYSTEM PRICES, PERHAPS?



          9   A.  YOU COULD.



         10   Q.  DO YOU THINK IT WOULD BE APPROPRIATE AS AN ECONOMIST TO



         11   DO THAT?



         12   A.  YOU COULD CERTAINLY LOOK AT IT.  THAT MAY NOT BE THE



         13   BEST WAY OF EVALUATING THE EFFECTS.



         14   Q.  I SEE.  DO YOU AGREE THAT IF ONE WERE GOING TO DO ANY



         15   SORT OF SYSTEMATIC ANALYSIS OF PRICES, YOU SHOULD ADJUST FOR



         16   INCREASING LEVELS OF FEATURE, OR EFFICIENCY, OR FUNCTION?



         17   A.  I WOULD SAY THAT YOU WOULD PROBABLY WANT TO DO THAT IN



         18   SOME RESPECT, YES.



         19   Q.  OKAY.  AND YOU HAVE NOT DONE THAT TO DATE, CORRECT?



         20   A.  I HAVE, IN FACT, IN MY ANALYSIS, TAKEN INTO ACCOUNT THE



         21   TREND AND FUNCTIONALITY IN THE MICROSOFT OPERATING SYSTEM,



         22   YES.



         23   Q.  I SEE.  AND AS THEY SAY AT MICROSOFT, YOU DIDN'T DRILL



         24   DOWN TOO FAR INTO THAT.  FOR EXAMPLE, YOU DIDN'T KNOW THAT A



         25   TCP/IP STACK COST 129 BUCKS, BUT IT WAS INCLUDED INTO
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          1   WINDOWS FOR ZERO, DID YOU?



          2   A.  WHEN YOU SAY IT COST 129 BUCKS, THE MARGINAL COST OF



          3   ADDING A TCP/IP STACK IS ZERO.  IT'S SOFTWARE.



          4   Q.  YES, BUT THE CONSUMER COST WOULD HAVE BEEN $129.



          5   A.  OH, IF YOU HAD BOUGHT IT SEPARATELY?



          6   Q.  YES, SIR.



          7   A.  COULD WELL BE.



          8   Q.  AND YOU DIDN'T TRY TO FIGURE OUT -- SAY YOUR DISK



          9   CLEANUP UTILITY EXAMPLE -- HOW MUCH THAT USED TO COST



         10   SEPARATELY AND THEN HOW MUCH THE INCREASED COST OF WINDOWS,



         11   IF ANY, WAS WHEN YOU GOT IT AS PART OF THE OPERATING SYSTEM,



         12   DID YOU?



         13   A.  NO.  ALL THE COMPONENTS OR VIRTUALLY ALL THE COMPONENTS



         14   OF THE COMPUTER HAVE BEEN IMPROVING IN QUALITY, SOME



         15   ARGUABLY MUCH MORE RAPIDLY THAN WINDOWS.  SO THAT IF YOU



         16   ARE, IN YOUR TERMS, TRYING TO, AS AN ECONOMIST, LOOK AT THE



         17   PRICING AT WINDOWS, AND SAY WHAT SHOULD I LOOK AT, YOU ARE



         18   PROBABLY CORRECT IN SAYING THAT AN ECONOMIST IS NOT GOING TO



         19   SIMPLY SAY, "I AM JUST GOING TO LOOK AT THE NOMINAL PRICES



         20   FOR WINDOWS."  THAT ANY ECONOMIST LOOKING AT THIS PROBLEM



         21   WOULD, IN YOUR TERMS, DRILL DOWN CONSIDERABLY FURTHER THAN



         22   THAT --



         23   Q.  TURN TO PARAGRAPH 63.



         24   A.  -- AND I THINK I HAVE.



         25   Q.  HAVE YOU EVER PREVIOUSLY USED A CORPORATION'S NET PROFIT
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          1   MARGINS AS AN INDICATOR OF MONOPOLY POWER, SIR?



          2   A.  HAVE I PREVIOUSLY?



          3   Q.  YES.



          4   A.  HAVE I PREVIOUSLY CONSIDERED IT, THOUGHT ABOUT IT, OR



          5   USED IT?  WHAT DO YOU MEAN?



          6   Q.  TAKEN THE POSITION IN TESTIMONY OR IN AN AFFIDAVIT THAT



          7   NET PROFIT MARGINS WERE RELEVANT AS AN INDICATOR OF MONOPOLY



          8   POWER?



          9   A.  I WOULD EXPECT SO IF THEY WERE LARGE ENOUGH, YES.



         10   Q.  DO YOU HAVE A PRESENT RECOLLECTION OF HAVING DONE SO IN



         11   ANOTHER CASE?



         12   A.  I AM TRYING TO THINK OF MONOPOLIZATION CASES.  IT'S



         13   POSSIBLE, BUT I'M NOT CERTAIN.



         14   Q.  OKAY.  IN DETERMINING WHETHER IT WAS APPROPRIATE TO USE



         15   NET MARGINS HERE, I ASSUME YOU DID A COMPARISON OF



         16   MICROSOFT'S NET PROFIT MARGINS TO OTHER SOFTWARE FIRMS?



         17   A.  I LOOKED AT MICROSOFT'S NET PROFIT MARGIN COMPARED TO



         18   THE REST OF THE FORTUNE 500, INCLUDING THE SOFTWARE FIRMS



         19   THAT ARE LISTED THERE.



         20   Q.  AND WHICH SOFTWARE FIRMS DID YOU COMPARE MICROSOFT'S NET



         21   MARGINS TO SPECIFICALLY?



         22   A.  ALL THE SOFTWARE FIRMS THAT ARE IN THE FORTUNE 500.



         23   Q.  CAN YOU NAME ANY OF THOSE FIRMS?



         24   A.  IT'S PROBABLY -- IF YOU WANT TO CALL IBM AS A SOFTWARE



         25   FIRM.  I AM TRYING TO THINK.  WE CAN PULL THE REFERENCE TO
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          1   THE FORTUNE 500.



          2   Q.  NOW, I ASSUME WHEN YOU SAID IN YOUR TESTIMONY, WHEN YOU



          3   PREPARED TO TESTIFY TO THE COURT, THAT NET PROFIT MARGINS



          4   SAID SOMETHING ABOUT THE EXISTENCE OF MONOPOLY POWER, YOU



          5   CAREFULLY CONSIDERED THE ACCOUNTING DERIVATION OF THE



          6   MARGINS AS REPORTED BY MICROSOFT, DIDN'T YOU?



          7   A.  NO.  I SIMPLY LOOKED AT THE NET PROFIT MARGINS AFTER TAX



          8   AS REPORTED BY MICROSOFT --



          9   Q.  AND --



         10   A.  -- AND AS REPORTED IN THE FORTUNE LISTINGS.



         11   Q.  DO YOU KNOW WHAT GAAP, G-A-A-P?



         12   A.  YES.



         13   Q.  DO YOU UNDERSTAND IT TO BE GENERALLY ACCEPTED ACCOUNTING



         14   PRINCIPLES?



         15   A.  YES.



         16   Q.  AND YOU KNOW THAT GAAP PROVIDES FOR VARYING TREATMENTS



         17   OF EARNINGS; ISN'T THAT TRUE?



         18   A.  THAT'S MY UNDERSTANDING, YES.



         19   Q.  AND, IN FACT, GAAP PROVIDES ALTERNATIVES WHICH CAN HAVE



         20   A DRAMATIC EFFECT ON NET PROFIT MARGINS; ISN'T THAT ALSO



         21   TRUE?



         22   A.  I DON'T WANT TO SAY DRAMATIC, BUT, YES, ALTERNATIVE



         23   ACCOUNTING PROCEDURES CAN PRODUCE DIFFERENCES IN ACCOUNTING



         24   MARGINS.



         25   Q.  SO WHEN YOU DID YOUR EYEBALL COMPARISON TO THE OTHER
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          1   FORTUNE 500, YOU WERE SENSITIVE TO THE FACT THAT MICROSOFT



          2   MAY HAVE DIFFERENT ACCOUNTING TREATMENT THAN THOSE OTHER 499



          3   FIRMS, WEREN'T YOU, SIR?



          4   A.  LET'S PUT IT THIS WAY.  IF MICROSOFT HAS, FOR EXAMPLE,



          5   DRAMATICALLY DIFFERENT ACCOUNTING PRACTICES WHICH DIFFER



          6   FROM OTHER SOFTWARE FIRMS AND FROM OTHER FIRMS IN THE



          7   INDUSTRY AND ARE UNIQUE IN THAT RESPECT, AND THIS ACCOUNTS



          8   FOR ITS 30 PERCENT AND NOW 38 PERCENT NET PROFIT MARGIN, I



          9   WOULD BE VERY SURPRISED.



         10   Q.  WELL, YOU KNOW, DO YOU NOT, THAT MICROSOFT'S NET PROFIT



         11   MARGINS DO NOT INCLUDE THE GROSS EXPENSES OR REVENUES OF ANY



         12   ASPECT OF MICROSOFT'S OPERATIONS THAT LOSE MONEY OR BREAK



         13   EVEN, FOR EXAMPLE, THE MICROSOFT NETWORK?



         14   A.  THAT'S CORRECT.  IT'S ALSO MY UNDERSTANDING THAT THOSE



         15   ARE, IN COMPARISON, RELATIVELY LOW.  IT'S ALSO MY



         16   UNDERSTANDING, AT LEAST FROM NEWS REPORTS, THAT, FOR



         17   EXAMPLE, WHEN THE NEWS BROKE THAT MICROSOFT'S PROFIT MARGIN



         18   OVER THIS LAST QUARTER HAD REACHED 38.5 PERCENT, THE



         19   SPECULATION WAS THAT MICROSOFT MIGHT WANT TO CHANGE ITS



         20   ACCOUNTING PRACTICES SO AS TO MAKE THAT NUMBER SEEM A LITTLE



         21   BIT SMALLER.



         22             AND ONE POSSIBILITY WAS, INDEED, TO TAKE SOME OF



         23   ITS OTHER ACTIVITIES, WHICH CURRENTLY IN ITS ACCOUNTING



         24   PRACTICES IT INCLUDES ONLY IN TERMS OF ITS NET INSTEAD OF



         25   THE GROSS, AND PERHAPS IF IT ADDED SOME OF THOSE THINGS
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          1   WHICH CHANGED ITS ACCOUNTING PRACTICES, PERHAPS THAT NET



          2   PROFIT MARGIN AFTER TAX MIGHT LOOK A LITTLE LESS STARTLING.



          3   SO I WOULD EXPECT THAT QUITE POSSIBLY MICROSOFT MAY BE



          4   CHANGING ITS ACCOUNTING PRACTICES.



          5   Q.  WELL, ISN'T WHAT WAS REPORTED THAT MICROSOFT SHOULD



          6   CONSIDER CHANGING IT SO IT LOOKED LIKE THE REST OF THE



          7   FORTUNE 500, SIR?



          8   A.  I THINK THAT WOULD BE FINE.  AND I THINK IF THAT BROUGHT



          9   THE 38.5 PERCENT NET PROFIT MARGIN DOWN ANYWHERE CLOSE TO 30



         10   PERCENT, THAT WOULD BE INTERESTING.  AND AT 30 PERCENT, IT



         11   WOULD STILL BE THE HIGHEST OF ALL 500 COMPANIES, INCLUDING



         12   ALL THE SOFTWARE COMPANIES IN THE TOP 500.



         13   Q.  WHAT WOULD IBM -- WHAT WOULD MICROSOFT'S NET PROFIT



         14   MARGINS BE IF IT ADOPTED ALTERNATIVE ACCOUNTING TREATMENT



         15   UNDER GAAP, SIR?



         16   A.  I CAN'T TELL YOU.



         17   Q.  CAN YOU TELL ME AN ORDER-OF-MAGNITUDE SHIFT?



         18   A.  NO, BUT I AM ABSOLUTELY CONFIDENT THAT UNDER ANY



         19   NON-ILLEGAL ACCOUNTING METHOD THAT MICROSOFT COULD CHOOSE



         20   THAT ITS NET PROFIT MARGIN AFTER TAX WILL BE ASTONISHING.



         21   Q.  WHAT ARE MICROSOFT'S NET MARGINS IN OPERATING SYSTEMS



         22   VERSUS APPLICATIONS, SIR?



         23   A.  I HAVEN'T SEEN A SPLIT BETWEEN APPLICATIONS AND



         24   OPERATING SYSTEMS TO THE EXTENT -- MICROSOFT SIMPLY DOESN'T



         25   REPORT THOSE NUMBERS.



�

                                                                              68



          1   Q.  I SEE.  SO YOU HAVE NO IDEA WHETHER MICROSOFT, IF YOU



          2   SAW THE NUMBERS BROKEN OUT -- WHAT ITS MARGINS WOULD BE IN



          3   THE AREA THAT YOU SAY IT HAS A MONOPOLY VERSUS OTHER AREAS,



          4   DO YOU, SIR?



          5   A.  MICROSOFT'S NET MARGINS -- FROM EVERYTHING THAT I'VE



          6   SEEN IN TERMS OF DISCUSSIONS, I HAVE NO REASON TO BELIEVE



          7   THAT ITS NET MARGINS ARE -- IF YOU COULD PROPERLY DEFINE --



          8   THE PROBLEM WITH THAT IS THAT THERE MAY BE JOINT COSTS IN



          9   COMMON WHEN YOU GET TO NET PROFIT.  THE GROSS MARGINS, OF



         10   COURSE, IN BOTH CASES ARE ABOUT THE SAME AND VERY, VERY



         11   HIGH.



         12   Q.  WHAT WERE NETSCAPE'S GROSS MARGINS LAST YEAR?



         13   A.  GROSS MARGINS FOR ALL SOFTWARE COMPANIES ARE HIGH.



         14   Q.  FREQUENTLY 90 PERCENT OR GREATER; ISN'T THAT TRUE?



         15   A.  I THINK THAT'S TRUE, AS LONG AS YOU REGARD MARKETING AS



         16   A FIXED COST.



         17   Q.  AND NET MARGINS WILL BE AFFECTED BY THINGS LIKE



         18   TAXATION, CASH, AND INTEREST INCOME; ISN'T THAT ALSO TRUE?



         19   A.  THAT'S TRUE.  AND THE NET MARGINS THAT I AM REFERRING TO



         20   FOR MICROSOFT ARE, IN FACT, NET AFTER TAX.  THAT 38.5



         21   PERCENT IS NET AFTER TAX.  IF YOU ASK WHAT IS THEIR GROSS



         22   MARGIN BEFORE TAX, I THINK IT'S ABOUT 49 PERCENT.



         23   Q.  IF YOU WOULD TURN TO PARAGRAPH --



         24   A.  AND THAT'S NET.



         25   Q.  IF YOU WOULD TURN TO PARAGRAPH 68 ON PAGE 31, PLEASE.
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          1   YOU SAY THAT, "TODAY, THE TYPICAL BROWSER PRODUCT INCLUDES



          2   ADDITIONAL RELATED SOFTWARE SUCH AS AN E-MAIL PROGRAM, A WEB



          3   AUTHORING TOOL AND A NEWS GROUP READER."



          4             DO YOU SEE THAT?



          5   A.  YES.



          6   Q.  THAT IS A GOOD DESCRIPTION OF COMMUNICATOR BY NETSCAPE;



          7   IS IT NOT?



          8   A.  THAT LOOKS LIKE MY VERSION OF COMMUNICATOR, YES.



          9   Q.  CAN YOU TELL ME ONE OTHER BROWSER PRODUCT IN THE WORLD



         10   THAT FITS THAT DEFINITION OF TYPICAL?



         11   A.  I WOULD HAVE TO GO MATCH IT AGAINST THE MICROSOFT



         12   PRODUCT.  THIS IS, AS I THINK WE HAVE RAISED BEFORE -- WHEN



         13   WE TALK ABOUT BROWSERS OR WHETHER MICROSOFT TALKS ABOUT



         14   OTHER BROWSERS, WE'RE REALLY TALKING ABOUT MICROSOFT.



         15   Q.  DOES INTERNET EXPLORER INCLUDE A NEWS GROUP READER?



         16   A.  I DON'T KNOW THE ANSWER TO THAT BECAUSE I DON'T USE IE.



         17   Q.  ISN'T IT CORRECT, SIR, THAT YOUR KNOWLEDGE IS THAT THE



         18   ONLY TYPICAL BROWSER PRODUCT, AS YOU USE IT, IS NETSCAPE'S



         19   PRODUCT?



         20   A.  I WILL TAKE YOUR WORD FOR IT THAT THE SPECIFIC -- I



         21   THINK THAT THE PHRASE HERE IS "ADDITIONAL RELATED SOFTWARE,



         22   SUCH AS."  SO I SUPPOSE IF WE WANTED TO PARSE WORDS, WE



         23   COULD SAY THAT THE TYPICAL PRODUCT INCLUDES "ADDITIONAL



         24   RELATED SOFTWARE, SUCH AS."  BUT, PRESUMABLY, NETSCAPE IS



         25   THE ONLY ONE THAT SPECIFICALLY INCLUDES A NEWS GROUP READER.
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          1   Q.  WHAT RELATED SOFTWARE DOES IE INCLUDE, AS YOU DEFINE IE?



          2   A.  I DON'T KNOW SINCE I DON'T USE IT.



          3   Q.  WHAT RELATED SOFTWARE DOES ANY OTHER BROWSER PRODUCT, AS



          4   YOU WOULD USE THAT TERM, INCLUDE?



          5   A.  THERE AREN'T A LOT OF OTHER BROWSER PRODUCTS OUT THERE.



          6   OPERA DOES NOT -- I THINK WE'RE TALKING ABOUT IE AND



          7   NETSCAPE.



          8   Q.  DOES IT STRIKE YOU AS ODD OR EVEN TENDENTIOUS THAT YOU



          9   DEFINE A TYPICAL BROWSER PRODUCT TO INCLUDE EXACTLY ONE



         10   PRODUCT, NAMELY THAT MADE BY NETSCAPE?



         11   A.  I'M NOT SURE WHAT "TENDENTIOUS" MEANS, BUT I ASSUME IT'S



         12   PEJORATIVE IN SOME SENSE.



         13   Q.  BIASED, DESIGNED TO PREDICT A PARTICULAR RESULT.



         14   A.  I THINK THAT THE ANSWER IS IF WE'RE GOING TO ASK IS A



         15   SENTENCE WRITTEN PERFECTLY, I THINK IT IS CLEAR FROM THIS



         16   DISCUSSION THAT IF WE STRUCK THE WORD "SUCH AS," YOU WOULD



         17   BE CORRECT.



         18   Q.  OKAY.  GO TO THE END OF THE PARAGRAPH WHERE YOU SAY THE



         19   "COMPETITION AMONG BROWSERS FOR P.C.'S, PRINCIPALLY BETWEEN



         20   MICROSOFT'S INTERNET EXPLORER AND NETSCAPE'S NAVIGATOR AND



         21   COMMUNICATOR PRODUCTS, HAS BENEFITED CONSUMERS



         22   SIGNIFICANTLY"?



         23   A.  YES.



         24   Q.  I THINK WE HAVE A MOMENT OF AGREEMENT HERE.  CAN YOU



         25   TELL ME HOW IT IS THAT YOU AGREE WITH ME THAT THAT
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          1   COMPETITION HAS BENEFITED CONSUMERS?



          2   A.  THE ENTRY OF MICROSOFT INTO PROVIDING A BROWSER IN A



          3   MARKET IN WHICH NETSCAPE HAD ACHIEVED A VERY HIGH MARKET



          4   SHARE RESULTED IN PRICES FOR BROWSERS FALLING.  AND IN



          5   ADDITION, THE -- IF YOU LIKE, THE TECHNICAL COMPETITION



          6   BETWEEN NETSCAPE AND IE HAS, MY UNDERSTANDING IS, SPED UP



          7   THE PROCESS OF TECHNICAL CHANGE IN THIS INDUSTRY -- IN THIS



          8   MARKET.



          9   Q.  JUST TO PARSE THAT A LITTLE BIT, BOTH COMPANIES HAVE



         10   CONTINUED TO IMPROVE THEIR BROWSING SOFTWARE, CORRECT?



         11   A.  YES, ALTHOUGH I GATHER THAT THERE ARE NOW INDICATIONS,



         12   AT LEAST ON NETSCAPE'S END, THAT THAT EFFORT IS PROBABLY



         13   FLAGGING, GIVEN THE RESOURCE CONSTRAINTS THAT ARE NOW BEING



         14   IMPOSED ON NETSCAPE.



         15   Q.  WELL, AT 8:48 A.M. THIS MORNING, AOL ANNOUNCED THAT IT



         16   HAD REACHED AGREEMENT WITH NETSCAPE.



         17   A.  THAT'S CORRECT.



         18   Q.  DID YOU READ THE PRESS RELEASES BEFORE TESTIFYING THIS



         19   MORNING?



         20   A.  NO.



         21   Q.  WELL, DO YOU UNDERSTAND THAT SUN MICROSYSTEMS IS GOING



         22   TO MAKE A SUBSTANTIAL PAYMENT TO ACQUIRE NETSCAPE'S SOFTWARE



         23   TECHNOLOGY, OR MUCH OF IT, INCLUDING ITS BROWSING



         24   TECHNOLOGY?



         25   A.  I ONLY, AS I SAY, KNOW WHAT I READ IN THE PAPERS.
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          1   Q.  YOU DON'T THINK THERE'S ANY RESOURCE LIMITATIONS ON --



          2   AS A PRACTICAL MATTER, AT SUN, DO YOU?



          3   A.  AT SUN IN TERMS OF RESOURCE IMPLICATIONS ON NETSCAPE?  I



          4   THINK THAT I REALLY CAN'T COMMENT ON WHAT THE IMPLICATIONS



          5   ARE AT THIS POINT OF THE EVENTS OF THE LAST COUPLE OF DAYS.



          6   Q.  WELL, LET'S GO BACK --



          7   A.  I'M SIMPLY STATING THAT, YOU KNOW, WHEN WE'RE SAYING



          8   COMPETITION HAS RESULTED IN BOTH PARTIES PRODUCING OR



          9   PROVIDING NEW AND BETTER VERSIONS, THAT AT LEAST UP UNTIL



         10   THE EVENTS OF YESTERDAY OR THE DAY BEFORE, THERE WERE CLEAR



         11   SIGNS THAT NETSCAPE HAD DECIDED TO BASICALLY MOVE AWAY FROM



         12   INVESTING MORE IN IMPROVING THEIR BROWSER.  THAT IT SIMPLY



         13   WAS NOT -- NO LONGER GOING TO BE A PROFITABLE ENDEAVOR.



         14   Q.  YES, SIR.  BUT IN SOFTWARE, WE DON'T LIVE IN THE WORLD



         15   OF YESTERDAY OR THE DAY BEFORE.  WE LIVE IN THE WORLD OF



         16   TODAY.



         17   A.  YES.



         18   Q.  AND MY QUESTION IS AS TO TODAY, DO YOU BELIEVE THAT NOW



         19   THAT SUN HAS ACQUIRED NETSCAPE'S TECHNOLOGY, ALONG WITH ITS



         20   OWN HOT JAVA TECHNOLOGY, THAT SUN HAS EVERY INCENTIVE IN THE



         21   WORLD AND, INDEED, HAS STATED THAT IT WILL CONTINUE THIS



         22   PROCESS OF INNOVATION AND COMPETITION IN WHAT YOU CALL THE



         23   BROWSER MARKET?



         24   A.  IT MAY, BUT I CAN'T -- I HAVE NOT LOOKED AT --



         25   Q.  YOUR TESTIMONY, SIR --
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          1   A.  YES.



          2             THE COURT:  IS THE PREMISE OF YOUR QUESTION A



          3   KNOWN FACT NOW?



          4             MR. LACOVARA:  THE ANNOUNCEMENT WAS MADE THIS



          5   MORNING, YOUR HONOR, THAT --



          6             THE COURT:  SUN IS ACQUIRING THE NETSCAPE BROWSER



          7   TECHNOLOGY?



          8             MR. LACOVARA:  THAT WAS WHAT WAS REPORTED ON -- IT



          9   WAS REPORTED ON MSNBC, A RELIABLE NEWS SOURCE, HALF OWNED BY



         10   MICROSOFT, YOUR HONOR, THAT THE DEAL WOULD BE STRUCTURED



         11   WITH AOL ACQUIRING NETSCAPE, SUN MAKING A CASH PAYMENT IN



         12   WHICH IT WOULD ACQUIRE NETSCAPE'S -- ESSENTIALLY NETSCAPE'S



         13   BUSINESS SOFTWARE TECHNOLOGY.  GIVEN MR. BARKSDALE'S



         14   TESTIMONY, HE HAD DEFINED THAT TO INCLUDE BROWSERS.  BUT I



         15   CAN'T PROFESS TO BE AN EXPERT ON THE TRANSACTION.



         16             THE WITNESS:  I CAN'T PROFESS TO BE AN EXPERT ON



         17   THAT TRANSACTION EITHER.



         18   BY MR. LACOVARA:



         19   Q.  WELL, LET ME ASK YOU TO ASSUME THAT THOSE ARE THE FACTS.



         20   YOU'VE DONE A TREMENDOUS AMOUNT OF WORK, YOU SAY, ABOUT



         21   CROSS-PLATFORM TECHNOLOGIES AND ABOUT WHAT SUN'S INCENTIVES



         22   ARE, AND ABOUT JAVA AND ABOUT BROWSERS.  ARE YOU SAYING YOU



         23   CANNOT COME TO A VIEW AS TO WHAT'S LIKELY TO HAPPEN?



         24   A.  I APPRECIATE THE VOTE OF CONFIDENCE IN MY ABILITY TO



         25   INFER, ON THE BASIS OF YOUR REPORT FROM MSNBC, THE FUTURE,
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          1   BUT I THINK I HAVE TO SAY, AT THIS POINT, THAT I AM



          2   EXTREMELY RELUCTANT TO PROVIDE YOU WITH AN EXPERT OPINION AS



          3   TO ALL THE RAMIFICATIONS OF THE LAST DAY.



          4   Q.  OKAY.  HOW MANY NEW RELEASES -- I'M SORRY.  LET ME ASK A



          5   FOUNDATION QUESTION.  WHEN IS IT YOUR UNDERSTANDING THAT



          6   NETSCAPE BEGAN PULLING BACK ON ITS LEVEL OF INVESTMENT IN



          7   BROWSING SOFTWARE?



          8   A.  I THINK THAT -- IT'S MY UNDERSTANDING FROM MR. BARKSDALE



          9   THAT -- AND I BELIEVE ONE OTHER SOURCE WHICH I ASSUME WILL



         10   COME TO ME -- THAT NETSCAPE'S -- THAT GIVEN THE ZERO PRICING



         11   FOR BROWSERS, GIVEN THE ABSENCE OF REVENUE FROM THAT SOURCE,



         12   THAT IT HAD DECIDED TO REDUCE ITS INVESTMENT IN UPDATING THE



         13   BROWSER.



         14   Q.  THE QUESTION, SIR, IS WHEN DID IT MAKE THAT DECISION?



         15   A.  OH, I DON'T KNOW.



         16   Q.  YOU DON'T KNOW.  SO YOU HAVEN'T BEEN ABLE TO SORT OF



         17   TEST THAT TESTIMONY AGAINST THE PACE, SAY, OF NEW RELEASES



         18   OF NETSCAPE'S WEB BROWSING SOFTWARE?



         19   A.  I THINK IF THE DECISION WAS MADE, IT WAS MADE FAIRLY



         20   RECENTLY.



         21   Q.  SO YOU HAVEN'T BEEN ABLE -- MY QUESTION STILL STANDS,



         22   SIR.



         23   A.  I DON'T THINK THAT YOU COULD -- IF THAT DECISION HAS



         24   BEEN MADE FAIRLY RECENTLY, GIVEN THE TIME LAGS IN SOFTWARE,



         25   I DON'T THINK YOU WOULD SEE -- YOU WOULD ALREADY HAVE SEEN
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          1   AN EFFECT.



          2   Q.  OKAY.  AND YOU HAVE NOT ACTUALLY DONE ANY ANALYSIS TO



          3   COMPARE THE RATE AT WHICH NETSCAPE RELEASED NEW PRODUCTS OR



          4   THE RATE AT WHICH IT ADDED NEW FEATURES TO ITS PRODUCTS;



          5   ISN'T THAT CORRECT?



          6   A.  THAT'S CORRECT.  COMPARED WITH WHAT?



          7   Q.  TO TRACK IT OVER TIME.  LET'S CHANGE THE VERB.



          8   A.  I'VE JUST LOOKED AT THE RELEASES OF NETSCAPE AND THE



          9   RELEASES OF IE.  I MEAN, IN THAT SENSE, I'VE TRACKED IT.  I



         10   SUPPOSE YOU COULD SAY "TRACKED IT."



         11   Q.  OKAY.  WELL, NETSCAPE MADE ITS WEB BROWSING SOFTWARE



         12   FREE AS OF 1/1/98; DID IT NOT?



         13   A.  ITS SOURCE CODE.  IT RELEASED THE SOURCE CODE, YES.



         14   Q.  IT ALSO MADE ITS WEB BROWSING SOFTWARE FREE, DIDN'T IT?



         15   A.  YES.



         16   Q.  OKAY.  SO YOU HAD A PERIOD THERE WHEN NETSCAPE WAS



         17   DERIVING ZERO REVENUE DIRECTLY FROM DISTRIBUTING ITS



         18   BROWSER, RIGHT?



         19   A.  THAT'S CORRECT.



         20   Q.  HOW MANY NEW RELEASES OF NETSCAPE WEB BROWSING SOFTWARE



         21   HAVE THERE BEEN IN THE ALMOST 11 MONTHS SINCE THAT CHANGE



         22   OCCURRED?



         23   A.  SINCE?



         24   Q.  SINCE 1/1/98.



         25   A.  NETSCAPE 4.
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          1   Q.  HOW MANY POINT RELEASES OF NETSCAPE 4 HAVE THERE BEEN



          2   THIS YEAR?



          3   A.  4 AND 4.5.  THE LAST ONE I HAVE IS 4.5.



          4   Q.  AND NETSCAPE CONTINUED TO DEVELOP COMMUNICATOR 5 AND



          5   COMMUNICATOR 6; ISN'T THAT RIGHT?



          6   A.  CONTINUED TO DEVELOP IT?  I THINK PRESUMABLY THEY DID.



          7   THE ONLY POINT THERE THAT I UNDERSTAND FROM NETSCAPE -- AND



          8   MY INFORMATION, IF YOU LIKE, IS SECONDHAND FROM NETSCAPE



          9   ANNOUNCEMENTS AND FROM MR. BARKSDALE -- IS SIMPLY THAT THE



         10   REDUCTION IN REVENUE THAT IS AVAILABLE WOULD REDUCE THE



         11   AMOUNT THAT THEY ARE WILLING TO SPEND ON DEVELOPING THE



         12   BROWSER.



         13             I CAN SAY, AS AN ECONOMIST, I FIND THAT TO BE A



         14   PERFECTLY REASONABLE REACTION ON THE PART OF NETSCAPE.



         15   Q.  LOOK AT FOOTNOTE 43 ON PAGE 31, PLEASE.  IN THAT



         16   DOCUMENT YOU QUOTE -- IT'S ACTUALLY -- YOUR TESTIMONY IS



         17   ACTUALLY ON THE SCREEN MAGICALLY.  YOU QUOTE SOME



         18   TESTIMONY -- OR EXCUSE ME -- PART OF A DOCUMENT FROM



         19   MR. GATES.  AND WHAT YOU SAY IS THAT "BILL GATES NOTED THAT



         20   NETSCAPE NAVIGATOR, QUOTE, `LED THE WAY WITH SPEED AND



         21   FEATURES'" AND THEN THERE IS A LITTLE ELLIPSIS.  DO YOU SEE



         22   THAT?



         23   A.  YES.



         24   Q.  OKAY.  DO YOU KNOW WHAT THE CONTEXT FOR THAT STATEMENT



         25   WAS?
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          1   A.  WELL, SINCE YOU EARLIER HANDED ME --



          2   Q.  IT'S GOVERNMENT EXHIBIT 336.  DO YOU HAVE A COPY?  IF



          3   NOT, LET'S PROVIDE ONE.



          4   A.  I THINK YOU ACTUALLY GAVE ME ONE EARLIER.



          5   Q.  I THOUGHT I DID.



          6   A.  YES.  YES.



          7   Q.  WE CAN GET YOU ANOTHER.



          8   A.  OH, NO.  SAVE THE FOREST.



          9   Q.  YOU MAY BE THINKING OF GOVERNMENT EXHIBIT 20.



         10   A.  WELL --



         11   Q.  LET'S JUST HAND THE WITNESS ANOTHER COPY IF WE COULD,



         12   PLEASE.



         13   A.  WHAT PAGE ON GOVERNMENT EXHIBIT 20?



         14   Q.  NO, IT'S GOVERNMENT EXHIBIT -- BELIEVE ME, YOU'RE



         15   LOOKING AT THE WRONG DOCUMENT.  YOU'RE LOOKING AT THE '95



         16   MEMO WE LOOKED AT YESTERDAY, NOT THE '96 MEMO.



         17             LOOK AT PAGE 2.  AND I THINK IN THE FIRST -- IN



         18   THE CONTINUED -- THE FIRST FULL PARAGRAPH ON THE PAGE,



         19   THAT'S WHERE THE QUOTE COMES FROM.  THE PARAGRAPH BEGINS



         20   "TODAY."  DO YOU SEE IT?



         21   A.  YES.



         22   Q.  OKAY.  YOU PICKED UP THE MIDDLE OF THAT SENTENCE; ISN'T



         23   THAT RIGHT?



         24   A.  "TODAY THE MOST POPULAR BROWSERS ARE."



         25   Q.  OKAY.  WHAT YOU OMITTED FROM THE BEGINNING OF THE
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          1   SENTENCE WERE THE FOLLOWING:  "TODAY, THE MOST POPULAR



          2   BROWSERS ARE NETSCAPE NAVIGATOR, WHICH GOT AN EARLY



          3   FOLLOWING BECAUSE IT LED THE WAY;" ISN'T THAT RIGHT?



          4   A.  THAT'S WHAT THIS SAYS, YES.



          5   Q.  OKAY.  AND WAS THERE ANY PARTICULAR REASON YOU CHOSE NOT



          6   TO EXPLAIN THAT MR. GATES WAS TALKING ABOUT HOW NETSCAPE GOT



          7   ITS EARLY FOLLOWING?



          8   A.  NO.  USUALLY WHEN YOU DO QUOTES, YOU TRY TO TAKE WHAT'S



          9   PARTICULARLY RELEVANT, BUT -- JUST EFFICIENCY.



         10   Q.  I'M SORRY.  MR. GATES DIDN'T SAY THAT NAVIGATOR LED THE



         11   WAY WITH SPEED AND -- GAINED AN EARLY FOLLOWING BECAUSE IT



         12   LED THE WAY WITH SPEED AND FEATURES BY THEMSELVES, DID HE,



         13   SIR?



         14   A.  HE SAYS "WHICH GOT AN EARLY FOLLOWING BECAUSE IT LED THE



         15   WAY WITH SPEED AND FEATURES AND USED TO BE FREE."



         16   Q.  "AND USED TO BE FREE"?



         17   A.  YES.



         18   Q.  WHY DID YOU LEAVE OUT PHRASE "AND USED TO BE FREE"?



         19   A.  NO PARTICULAR REASON.



         20   Q.  YOU DIDN'T THINK IT WAS RELEVANT TO MAKE SURE THAT ANY



         21   READER OF YOUR TESTIMONY WOULD KNOW THAT IT WAS MICROSOFT'S



         22   UNDERSTANDING THAT THE REASON NETSCAPE NAVIGATOR HAD BECOME



         23   POPULAR WASN'T JUST SPEED AND FEATURES?  IT WAS BECAUSE IT



         24   WAS ALSO FREE SOFTWARE?



         25   A.  NO.  THE PURPOSE OF THE FOOTNOTE IS -- IF YOU GO UP TO
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          1   WHAT IT'S REFERRING TO, IT SAYS, "COMPETITION BETWEEN IE AND



          2   NETSCAPE NAVIGATOR HAS BENEFITED CONSUMERS SIGNIFICANTLY."



          3   THE POINT THAT WE'RE TRYING TO MAKE HERE IS NOT HOW NETSCAPE



          4   ACHIEVED ITS INITIAL MARKET SHARE, BUT THE COMPETITION



          5   BETWEEN IE AND NETSCAPE NAVIGATOR.  AND THIS HAS BEEN A



          6   COMPETITION BETWEEN THOSE TWO IN TERMS OF SPEED AND



          7   FEATURES.  EACH COMPANY IS WORKING AS HARD AS IT CAN.  I



          8   THOUGHT I WAS BEING NICE TO MICROSOFT.



          9   Q.  ISN'T IT, SIR, ALSO A COMPETITION ON PRICE?  IT'S NOT



         10   JUST A COMPETITION ON SPEED AND FEATURES, IS IT, SIR?



         11   A.  THAT'S TRUE.  IT IS, INDEED.



         12   Q.  AND SO IF YOU'RE REALLY TALKING ABOUT COMPETITION AND



         13   MR. GATES WAS THINKING ABOUT FREE DISTRIBUTION, DON'T YOU



         14   THINK IT WOULD HAVE BEEN BETTER TO --



         15   A.  THE PERIOD THAT I THINK MR. GATES IS REFERRING TO IN



         16   THAT QUOTE IS THE EARLY PERIOD OF NETSCAPE.  THE PERIOD THAT



         17   WE'RE REALLY TALKING ABOUT HERE IS THE PERIOD WHEN



         18   MICROSOFT -- WHEN IE AND NETSCAPE ARE GOING HEAD TO HEAD.



         19   THIS FOOTNOTE WAS NOT REFERRING TO THE GENESIS.



         20   Q.  WELL, I WOULD LIKE TO EXPLORE THE GENESIS FOR A MOMENT,



         21   IF I COULD.



         22             MR. LACOVARA:  I WOULD LIKE TO OFFER, YOUR HONOR,



         23   A NETSCAPE PRESS RELEASE DATED OCTOBER 13, 1994, ENTITLED



         24   "NETSCAPE COMMUNICATIONS NOW, BUILDS ON TRADITION OF



         25   FREEWARE FOR THE NET."  AND KEEP 336, DR. WARREN-BOULTON,
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          1   BECAUSE WE'LL COME BACK TO IT.



          2             MR. SCHWARTZ:  NO OBJECTION, YOUR HONOR.



          3             THE COURT:  DEFENDANT'S 1873 IS ADMITTED.



          4                                   (WHEREUPON, DEFENDANTS



          5                                   EXHIBIT NUMBER 1873 WAS



          6                                   RECEIVED IN EVIDENCE.)



          7   BY MR. LACOVARA:



          8   Q.  DR. WARREN-BOULTON, IF YOU WOULD TAKE A LOOK AT IT, AND



          9   PARTICULARLY THE FIRST FOUR OR FIVE PARAGRAPHS.



         10             I WILL JUST READ INTO THE RECORD PART OF THE FIRST



         11   PARAGRAPH.  "NETSCAPE COMMUNICATIONS CORPORATION TODAY



         12   ANNOUNCED THAT IT IS OFFERING ITS NEWLY INTRODUCED



         13   NETSCAPE(TM) NETWORK NAVIGATOR FREE TO USERS VIA THE



         14   INTERNET.  THE NEW INTERNET NAVIGATOR, DEVELOPED BY THE



         15   SIX-MONTH-OLD SILICON VALLEY COMPANY LED BY SILICON GRAPHICS



         16   FOUNDER JIM CLARK AND NCSA MOSAIC CREATOR MARC ANDREESEN, IS



         17   AVAILABLE IMMEDIATELY FOR FREE DOWNLOADING BY INDIVIDUAL,



         18   ACADEMIC AND RESEARCH USERS."



         19             FOCUSING YOUR ATTENTION THERE, DOES THAT COMPORT



         20   WITH YOUR UNDERSTANDING OF THE WAY NETSCAPE'S NAVIGATOR



         21   SOFTWARE WAS ORIGINALLY DISTRIBUTED?



         22   A.  I FIND NOTHING SURPRISING IN THIS.



         23   Q.  AND, IN FACT, NETSCAPE DISTRIBUTED MILLIONS OF FREE



         24   COPIES OF NAVIGATOR, DID IT NOT?



         25   A.  YES.
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          1   Q.  AND IT HAS ALWAYS MADE, EVEN BEFORE 1/1/98, VERSIONS OF



          2   NAVIGATOR FREE TO SOME USER SEGMENTS, PARTICULARLY



          3   EDUCATIONAL AND NONPROFITS?



          4   A.  THAT'S MY UNDERSTANDING.



          5   Q.  OKAY.  NOW, LET'S LOOK AT THE NEXT PARAGRAPH, WHERE



          6   NETSCAPE SAID, "BY MAKING NETSCAPE AVAILABLE FREE TO



          7   INDIVIDUALS FOR PERSONAL USE, THE COMPANY BUILDS ON THE



          8   TRADITION OF SOFTWARE PRODUCTS FOR THE INTERNET BEING



          9   OFFERED FREE OF CHARGE."



         10             DO YOU SEE THAT?



         11   A.  YES.



         12   Q.  AND DO YOU UNDERSTAND THAT THERE IS SUCH A TRADITION,



         13   THAT SOFTWARE PRODUCTS FOR THE INTERNET ARE OFFERED, QUOTE,



         14   "FREE OF CHARGE"?



         15   A.  THERE'S SEVERAL DIFFERENT TRADITIONS OF SOFTWARE



         16   PRODUCTS BEING OFFERED FREE OF CHARGE.



         17   Q.  AND ONE OF THEM IS SOFTWARE PRODUCTS FOR THE INTERNET



         18   SPECIFICALLY; ISN'T THAT RIGHT?



         19   A.  YES.



         20   Q.  WHAT WAS THE WWW BROWSER?



         21             WELL, LET ME ASK YOU ANOTHER QUESTION.  DO YOU



         22   UNDERSTAND THE WWW BROWSER TO BE A GRAPHICAL BROWSER THAT



         23   WAS RELEASED BEFORE NETSCAPE NAVIGATOR AND WAS OFFERED FOR



         24   FREE?



         25   A.  I WILL TAKE YOUR WORD FOR IT.
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          1   Q.  WAS OPERA OFFERED FOR FREE?



          2   A.  NO, IT'S NOT.  OPERA SELLS FOR ABOUT $32.



          3   Q.  WAS IT INITIALLY OFFERED FOR FREE?



          4   A.  I CAN'T TELL YOU HOW IT WAS INITIALLY OFFERED, BUT IT IS



          5   CURRENTLY FOR SALE FOR ABOUT 32 BUCKS.



          6   Q.  THE GRAPHICAL BROWSERS DEVELOPED AT THE UNIVERSITY -- AT



          7   CORNELL UNIVERSITY BEFORE NETSCAPE NAVIGATOR WAS RELEASED --



          8   WERE THEY OFFERED FOR FREE?



          9   A.  I WOULD THINK SO.



         10   Q.  WOULD YOU ASSUME THAT MR. GATES IN 1996, WHEN HE WROTE



         11   GOVERNMENT EXHIBIT 336, WAS AWARE OF WHAT NETSCAPE APTLY



         12   CALLED THE TRADITION OF FREE SOFTWARE BEING -- A TRADITION



         13   OF SOFTWARE PRODUCTS FOR THE INTERNET BEING OFFERED FREE OF



         14   CHARGE?



         15   A.  I THINK MR. GATES IS AWARE OF WHATEVER TRADITIONS THERE



         16   ARE IN THE SOFTWARE INDUSTRY.



         17   Q.  AND WOULD YOU AGREE WITH MR. GATES THAT THE FREE



         18   DISTRIBUTION OF NAVIGATOR WAS AT LEAST PARTIALLY RESPONSIBLE



         19   FOR IT LEADING THE WAY, AS HE TESTIFIED?



         20   A.  I THINK THAT NETSCAPE'S STRATEGY WAS, INDEED, TO BUILD



         21   MARKET SHARE BY OFFERING ITS BROWSER FOR FREE.  I THINK THAT



         22   ITS BUSINESS STRATEGY WAS ONE IN WHICH YOU OFFER THE BROWSER



         23   FOR FREE.  YOU BUILD UP AN INSTALL BASE.  AND EVENTUALLY YOU



         24   GET TO THE POINT WHERE YOU CAN ACTUALLY START CHARGING, AS



         25   THEY SAY, REAL MONEY FOR IT.  THAT WAS NETSCAPE'S STRATEGY.
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          1   IT WAS VERY SUCCESSFUL UNTIL --



          2   Q.  UNTIL MICROSOFT STARTED DOING EXACTLY THE SAME THING,



          3   CORRECT?



          4   A.  NO, UNTIL MICROSOFT BASICALLY DROPPED THE PRICE OF ITS



          5   BROWSER DOWN TO ZERO.  AND AT THAT POINT, THERE WAS A VERY,



          6   VERY LARGE REVENUE LOSS TO NETSCAPE.



          7   Q.  MICROSOFT DIDN'T DROP THE PRICE OF ITS BROWSER PRODUCT



          8   DOWN TO ZERO, DID IT?  TAKE A LOOK AT WHAT MR. GATES SAYS IN



          9   EXHIBIT 336, RIGHT AFTER THE ELLIPSIS FROM YOUR TESTIMONY.



         10             MR. LACOVARA:  CAN WE GO BACK, PLEASE?  "MICROSOFT



         11   INTERNET EXPLORER, AN OFFERING THAT WILL BE FREE FOREVER ON



         12   BOTH THE WINDOWS AND MACINTOSH PLATFORMS".



         13             THE WITNESS:  YES.



         14   BY MR. LACOVARA:



         15   Q.  SO IT'S EXACTLY THE SAME MODEL AS NETSCAPE FOLLOWED,



         16   INTRODUCING IT FOR FREE, EXCEPT MICROSOFT WASN'T GOING TO



         17   CHARGE PEOPLE AFTER IT BUILT UP MARKET SHARE; ISN'T THAT



         18   RIGHT?



         19   A.  NO, I THINK IT'S A VERY DIFFERENT MODEL.  ONE MODEL IS A



         20   MODEL IN WHICH YOU START INTRODUCING A PRODUCT WHICH IS



         21   SUBJECT TO NETWORK EFFECTS IN WHICH YOU WANTED TO BUILD UP



         22   AN INSTALL BASE AND MAKE -- AND CREATE THE OPPORTUNITY FOR



         23   PROFITABLE SALES.  AND THE TRADITION IN THIS INDUSTRY IS YOU



         24   BEGIN BY GIVING AWAY THE PRODUCT UNTIL A LARGE ENOUGH GROUP



         25   OF PEOPLE USE IT AND LIKE IT SO THAT THE DEMAND IS THERE.
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          1             YOU MAKE, IN THAT SENSE, A LARGE INVESTMENT, BUT



          2   YOU ONLY MAKE THAT INVESTMENT IF YOU HOPE AT SOME POINT TO



          3   RECOUP IT.  YOU DON'T JUST -- I MEAN, YOU DON'T JUST PROVIDE



          4   SOFTWARE OUT THERE FOR FREE FOREVER AND NEVER IN ANY HOPES



          5   OF MAKING ANY MONEY OUT OF IT UNLESS YOU'RE PART OF THE



          6   GROUP OF OPEN SYSTEM SOFTWARE PEOPLE, WHICH IS A PARTICULAR



          7   GROUP.



          8             NETSCAPE WAS NOT, AS MY UNDERSTANDING IS, GOING



          9   OUT THERE SAYING, "WE ARE GOING TO PROVIDE A PRODUCT WHICH



         10   IS GOING TO BE FREE FOREVER AND WE'RE NEVER GOING TO MAKE



         11   ANY MONEY OUT OF IT."  WHAT THEY SAID IS, "WE'RE GOING TO



         12   PROVIDE THE PRODUCT CURRENTLY AS IT IS FOR FREE.  WE'RE



         13   GOING TO BUILD UP AN INSTALL BASE AND AT SOME POINT,



         14   EVENTUALLY, THIS WILL BECOME A PRODUCT WHERE WE CAN



         15   PROFITABLY SET A POSITIVE PRICE FOR AND MAKE A GREAT DEAL OF



         16   MONEY OUT OF IT."



         17             IN CONTRAST, MR. GATES' DECISION IS FUNDAMENTALLY



         18   DIFFERENT.  NETSCAPE NEVER SAID, "WE ARE GOING TO PROVIDE A



         19   BROWSER HERE WHICH IS GOING TO BE FOREVER FREE.  THAT IS TO



         20   SAY, A BROWSER ON WHICH WE WILL NEVER BE ABLE TO MAKE ANY



         21   MONEY."



         22             WHAT MR. GATES IS SAYING HERE IS, "IF WE PROVIDE



         23   IT FOR FOREVER FREE, THAT MEANS THAT WE'RE GOING TO PROVIDE



         24   IT OUT THERE AND NEVER MAKE ANY MONEY OUT OF IT."



         25   Q.  WELL, YOU WILL GRANT THAT THERE IS MORE THAN ONE WAY TO
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          1   RECOUP AN INVESTMENT IN SOFTWARE PRODUCTS, RIGHT?



          2   A.  THAT'S TRUE.



          3   Q.  AND, IN FACT, MR. MCGEADY FROM INTEL -- DID YOU READ HIS



          4   TESTIMONY?



          5   A.  DID I READ IT?  NO.



          6   Q.  HE TESTIFIED THAT THEY SPENT HUNDREDS OF MILLIONS OF



          7   DOLLARS DEVELOPING CERTAIN KINDS OF SOFTWARE BECAUSE THEY



          8   THOUGHT THAT DISTRIBUTING THAT SOFTWARE WOULD MAKE PEOPLE



          9   MORE LIKELY TO BUY THEIR MICROPROCESSORS.  WOULD THAT



         10   SURPRISE YOU?



         11   A.  NO.



         12   Q.  AND IT WOULDN'T SURPRISE YOU IF PEOPLE GAVE THINGS AWAY



         13   ROUTINELY IN THE SOFTWARE INDUSTRY BECAUSE THEY THOUGHT THAT



         14   THEY WOULD BE ABLE TO RECOUP THOSE INVESTMENTS FROM OTHER



         15   PRODUCTS OR COMPLEMENTARY SERVICES, WOULD IT, SIR?



         16   A.  NO.  AND I DON'T THINK THAT'S UNIQUE TO THE SOFTWARE



         17   INDUSTRY.  YOU KNOW, YOU GIVE AWAY RAZORS AND SELL BLADES.



         18   Q.  AND, IN FACT, THAT WAS NETSCAPE'S BUSINESS MODEL FROM



         19   THE BEGINNING.  THEY GAVE AWAY THE BROWSER SO THEY COULD



         20   SELL HIGH-END, EXPENSIVE SERVER PRODUCTS TO WEB MASTERS AND



         21   TO ENTERPRISES; ISN'T THAT RIGHT?



         22   A.  THAT WAS PART OF THEIR STRATEGY, BUT IT WAS ALSO PART OF



         23   THEIR STRATEGY TO ACTUALLY CHARGE A POSITIVE PRICE FOR THE



         24   BROWSER.  I THINK THAT A HIGH PERCENTAGE OF THEIR INCOME



         25   WAS, AT LEAST AT ONE POINT, ACHIEVED BY SALES OF THE
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          1   BROWSER.  AND THAT WAS THEIR EXPECTATION.



          2   Q.  OKAY.



          3             MR. LACOVARA:  YOUR HONOR, I HAVE SUBSTANTIAL



          4   AMOUNT MORE ON THIS DOCUMENT.  I DON'T KNOW WHAT THE COURT



          5   WOULD LIKE.



          6             THE COURT:  WE'LL TAKE OUR NOONTIME RECESS AND



          7   RECONVENE AT 2:00.



          8             MR. LACOVARA:  THANK YOU, YOUR HONOR.



          9             (WHEREUPON, AT 12:28 P.M., THE ABOVE-ENTITLED



         10   MATTER WAS RECESSED FOR LUNCH.)
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