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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT, AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  MR. BOIES.

         10             MR. BOIES:  YOUR HONOR, OUR NEXT WITNESS IS

         11   PROFESSOR FARBER, AS THE COURT WAS PREVIOUSLY ADVISED, AND

         12   PROFESSOR FARBER WILL BE EXAMINED BY MS. DENISE DE MORY.

         13             THE COURT:  VERY WELL.

         14             MR. WARDEN:  AND MR. HOLLEY WILL HANDLE THE

         15   CROSS-EXAMINATION FOR MICROSOFT.

         16             THE COURT:  ALL RIGHT WELL.  WELCOME BACK,

         17   MR. HOLLEY.

         18             MR. HOLLEY:  THANK YOU, YOUR HONOR.

         19             MS. DE MORY:  GOOD MORNING, YOUR HONOR.

         20             THE COURT:   GOOD MORNING.

         21             (DAVID FARBER, PLAINTIFFS' WITNESS, SWORN.)

         22                        DIRECT EXAMINATION

         23   BY MS. DE MORY:

         24   Q.  GOOD MORNING, PROFESSOR FARBER.

         25   A.  GOOD MORNING.
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          1             MS. DE MORY:  YOUR HONOR, MAY I APPROACH THE

          2   WITNESS.

          3             THE COURT:  OF COURSE.

          4   BY MS. DE MORY:

          5   Q.  PROFESSOR FARBER, I HAVE JUST HANDED YOU A COPY OF YOUR

          6   DIRECT WRITTEN TESTIMONY.  THIS TESTIMONY WAS PREVIOUSLY

          7   SUBMITTED TO THE COURT AND COPIES HAVE PREVIOUSLY BEEN

          8   PROVIDED TO COUNSEL FOR DEFENDANT MICROSOFT.

          9             PROFESSOR FARBER, AS YOU SIT HERE TODAY, DO YOU

         10   AFFIRM UNDER OATH THE TRUTH OF EVERYTHING CONTAINED IN YOUR

         11   DIRECT WRITTEN TESTIMONY?

         12   A.  I DO.

         13             MS. DE MORY:  YOUR HONOR, I SUBMIT THE WITNESS FOR

         14   CROSS-EXAMINATION.

         15             THE COURT:  VERY WELL.

         16             YOU MAY PROCEED.

         17                        CROSS-EXAMINATION

         18   BY MR. HOLLEY:

         19   Q.  GOOD MORNING, PROFESSOR FARBER.

         20   A.  GOOD MORNING.

         21   Q.  THE EXPERT REPORT THAT IS IN FRONT OF YOU THAT

         22   MS. DE MORY GAVE YOU IS THE REPORT THAT YOU SUBMITTED ON --

         23   THAT'S YOUR TESTIMONY, CORRECT?

         24   A.  YES, SIR.

         25   Q.  AND YOU SUBMITTED AN EXPERT REPORT IN THIS CASE ON THE
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          1   2ND OF SEPTEMBER OF 1998; IS THAT CORRECT?

          2   A.  I BELIEVE THAT'S THE RIGHT DATE.

          3   Q.  AND THAT REPORT WAS SUBMITTED JUST TWO WEEKS AFTER YOU

          4   WERE FIRST CONTACTED BY THE DEPARTMENT OF JUSTICE ABOUT

          5   WHETHER YOU WOULD BE WILLING TO SERVE AS AN EXPERT WITNESS

          6   IN THIS CASE; IS THAT RIGHT?

          7   A.  I BELIEVE THAT'S CORRECT.

          8   Q.  THE PERSON WHO CONTACTED YOU WAS AN ACQUAINTANCE OF

          9   YOURS FROM BELL LABORATORIES WHO HAD GONE OFF TO LAW SCHOOL

         10   AND WAS WORKING AS A SUMMER INTERN AT THE JUSTICE

         11   DEPARTMENT; IS THAT CORRECT?

         12   A.  YES.

         13   Q.  YOU AGREED TO SERVE AS AN EXPERT WITNESS FOR THE

         14   GOVERNMENT BEFORE YOU KNEW IN DETAIL THE POSITIONS BEING

         15   ASSERTED BY EITHER PARTY TO THIS CASE; IS THAT CORRECT?

         16   A.  NO.  I BELIEVE THAT'S INCORRECT.  I AGREED TO DISCUSS IT

         17   WITH THE JUSTICE DEPARTMENT AFTER TALKING TO PETER.

         18   Q.  YOU TOLD ME AT YOUR DEPOSITION, PROFESSOR FARBER, THAT

         19   DURING THE FIRST CONVERSATION OR THE SECOND CONVERSATION YOU

         20   HAD WITH MELVIN SCHWARZ OF THE JUSTICE DEPARTMENT, YOU

         21   AGREED TO SERVE AS AN EXPERT WITNESS; IS THAT CORRECT?

         22   A.  YES.  THAT'S NOT WHAT YOU ASKED INITIALLY.

         23   Q.  OKAY.  AND YOU TOLD ME AT YOUR DEPOSITION THAT DURING

         24   THOSE FIRST TWO CONVERSATIONS WITH MR. SCHWARZ, YOU DID NOT

         25   GET INTO THE DETAILS OF THE CASE; IS THAT NOT CORRECT?
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          1   A.  WE TALKED LARGELY ABOUT THE PHILOSOPHY OF SOFTWARE AND I

          2   BELIEVE NOT DEEPLY INTO THE CASE, NO.

          3   Q.  YOU DEVOTED A TOTAL OF 20 HOURS TO THIS CASE BETWEEN THE

          4   TIME THAT YOU TOLD MR. SCHWARZ THAT YOU WOULD SERVE AS AN

          5   EXPERT WITNESS AND THE TIME YOU SUBMITTED YOUR EXPERT REPORT

          6   ON THE 2ND OF SEPTEMBER OF 1998; IS THAT CORRECT?

          7   A.  THAT'S APPROXIMATELY THE TIME, YES.

          8   Q.  THE FIRST DRAFT OF YOUR EXPERT REPORT WAS WRITTEN FOR

          9   YOU BY JUSTICE DEPARTMENT LAWYERS, CORRECT?

         10   A.  NO, SIR.  IN A STRICT -- NO.  IN FACT, THAT'S NOT

         11   CORRECT.

         12             MR. HOLLEY:  YOUR HONOR, I'D LIKE TO APPROACH THE

         13   WITNESS AND HAND PROFESSOR FARBER A COPY OF HIS DEPOSITION

         14   TRANSCRIPT FROM OCTOBER 5TH OF 1998, AND I HAVE A COPY FOR

         15   YOUR HONOR AS WELL.

         16             THE COURT:  VERY WELL.

         17   BY MR. HOLLEY:

         18   Q.  DIRECTING YOUR ATTENTION, PROFESSOR FARBER, TO PAGE 46

         19   OF THIS TRANSCRIPT, STARTING AT LINE 13 -- AND TELL ME WHEN

         20   YOU'RE THERE, PLEASE.

         21   A.  YES.

         22   Q.  DO YOU RECALL BEING ASKED THE QUESTION, "CAN YOU TELL ME

         23   HOW FARBER EXHIBIT 1, YOUR EXPERT REPORT, WAS PREPARED?

         24             ANSWER:  WE HAD A SET OF DISCUSSIONS ABOUT THE --

         25   MY VIEWS ON MANY OF THESE SUBJECTS.  I RECEIVED A DRAFT
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          1   PREPARED BY, I ASSUME, PEOPLE IN THE JUSTICE DEPARTMENT."

          2             DID YOU -- WERE YOU ASKED THAT QUESTION AND DID

          3   YOU GIVE THAT ANSWER, SIR?

          4   A.  YES, AND I ALSO COMMENTED ON THE FACT THAT I EXTENSIVELY

          5   CHANGED IT TO REFLECT MY OPINIONS AND MY STYLE OF WRITING.

          6   Q.  BUT THE QUESTION I INITIALLY ASKED YOU, WHICH WAS THAT

          7   THE FIRST DRAFT OF YOUR EXPERT REPORT WAS WRITTEN FOR YOU BY

          8   JUSTICE DEPARTMENT LAWYERS, IS, IN FACT, CORRECT; IS IT NOT,

          9   PROFESSOR FARBER?

         10   A.  AFTER EXTENSIVE COMMUNICATION WITH ME.  THE NORMAL WAY I

         11   DO THINGS -- AND I'VE DONE IT IN TESTIMONY BEFORE THE

         12   CONGRESS; I'VE DONE IT IN TESTIMONY BEFORE THE SENATE AND

         13   THE HOUSE -- IS TO HAVE LONG DISCUSSIONS WITH THE PEOPLE WHO

         14   DRAFT REPORTS FOR ME, TELLING THEM WHAT I BELIEVE I WANT TO

         15   SAY.

         16             THEY DRAFT IT.  I CHANGE IT DRAMATICALLY, QUITE

         17   OFTEN.  I PUT IT IN MY WORDS.  I STRIKE OUT THINGS I

         18   DISAGREE WITH, PUT IN THINGS I AGREE WITH, AND WE COME BACK

         19   AND ITERATE UNTIL I'M SATISFIED IT'S WHAT I HAVE TO SAY.

         20   Q.  HOW MANY OF THE 98 TRANSCRIPTS OF DEPOSITIONS TAKEN THUS

         21   FAR IN THIS CASE HAVE YOU READ?

         22   A.  I BELIEVE -- LET'S SEE -- APPROXIMATELY -- AND I HAVE TO

         23   SAY APPROXIMATELY -- I HAVEN'T COUNTED THEM -- FIVE OR SIX.

         24   Q.  CAN YOU TELL ME WHICH WITNESSES' TESTIMONY YOU HAVE

         25   READ?
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          1   A.  LET'S SEE.  FELTEN'S, THE GENTLEMAN FROM MICROSOFT

          2   PAVADIUS, OR SOMETHING SIMILAR TO THAT.

          3   Q.  MR. PARTOVI?

          4   A.  PARTOVI, THANK YOU VERY MUCH.  I'M VERY BAD AT NAMES.

          5   LET'S SEE.  THERE WERE SEVERAL OTHERS.  I REALLY DON'T

          6   REMEMBER THE EXACT ONES.

          7   Q.  HOW RECENTLY DID YOU READ MR. PARTOVI'S DEPOSITION?

          8   A.  THIS PAST WEEK.

          9   Q.  AND WAS THAT BECAUSE LAWYERS AT THE DEPARTMENT OF

         10   JUSTICE TOLD YOU THAT I MIGHT BE PLAYING PORTIONS OF

         11   MR. PARTOVI'S DEPOSITION TO YOU DURING YOUR

         12   CROSS-EXAMINATION?

         13   A.  ACTUALLY, I READ IT BEFORE THEY TOLD ME THAT.

         14   Q.  BUT THEY DID TELL YOU THAT?

         15   A.  THEY TOLD ME THAT, I THINK, YESTERDAY, YES.

         16   Q.  DID THEY TELL YOU WHAT PORTIONS OF MR. PARTOVI'S

         17   DEPOSITION I MIGHT PLAY FOR YOU IN CROSS-EXAMINATION?

         18   A.  I BELIEVE THEY DID, YES, SIR.

         19   Q.  AND WHAT DID YOU DO IN RESPONSE TO THAT INFORMATION?

         20   A.  THEY SHOWED ME THE TRANSCRIPT AND I BELIEVE, ALTHOUGH

         21   I'M NOT COMPLETELY SURE, THEY MIGHT HAVE SHOWED ME THE VIDEO

         22   CLIPS, AND I LISTENED AND READ AND THOUGHT ABOUT IT.

         23   Q.  OKAY.  DID YOU DO ANY OTHER WORK AFTER YOU LISTENED TO

         24   WHAT MR. PARTOVI HAD TO SAY IN THE EXCERPTS OF THE

         25   DEPOSITION THAT THE JUSTICE DEPARTMENT LAWYERS TOLD YOU I

                                                                              10

          1   MIGHT PLAY FOR YOU DURING CROSS-EXAMINATION?

          2   A.  ASIDE FROM THINKING ABOUT IT, AND -- MOST OF WHAT HE

          3   SAID, BASED ON MY PAST EXPERIENCE, WAS UNDERSTANDABLE.  SO I

          4   DIDN'T FIND IT NECESSARY TO GO OUT AND READ ANY TEXTBOOKS,

          5   IF THAT'S WHAT YOU'RE TALKING ABOUT.

          6   Q.  HAVE YOU READ THE TRANSCRIPTS OF ANY DEPOSITIONS OF

          7   OTHER MICROSOFT TECHNICAL PERSONNEL OTHER THAN HADI PARTOVI

          8   REGARDING THE RELATIONSHIP BETWEEN INTERNET EXPLORER AND THE

          9   REST OF WINDOWS 98?

         10   A.  I DON'T BELIEVE SO.

         11   Q.  HOW MANY INTERNAL MICROSOFT DOCUMENTS PRODUCED BY

         12   MICROSOFT TO THE GOVERNMENT IN THIS CASE HAVE YOU READ?

         13   A.  I DON'T BELIEVE I HAVE READ ANY.

         14   Q.  YOU TOLD ME AT YOUR DEPOSITION, PROFESSOR FARBER, THAT

         15   THE ONLY DOCUMENTS THAT YOU HAD REVIEWED IN CONNECTION WITH

         16   YOUR TESTIMONY IN THIS CASE WERE, ONE, THE PAPERS SUBMITTED

         17   BY MICROSOFT ON ITS MOTION FOR SUMMARY JUDGMENT, TWO, THIS

         18   COURT'S DECISION ON THAT MOTION, AND, THREE, THE OPINION OF

         19   THE COURT OF APPEALS IN JUNE OF 1998 IN THE PRIOR CONSENT

         20   DECREE CASE; IS THAT CORRECT?

         21   A.  I WOULD ASSUME.  I CAN LOOK AT THE DEPOSITION, BUT I

         22   SCANNED ALL OF THOSE IN DETAIL.  I SCANNED ALL OF THEM, NOT

         23   IN DETAIL, ACTUALLY.

         24   Q.  OKAY.  AND OTHER THAN THOSE THREE DOCUMENTS WHICH I HAVE

         25   JUST RECITED TO YOU, HAVE YOU LOOKED AT ANY OTHER DOCUMENTS
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          1   IN CONNECTION WITH YOUR TESTIMONY HERE TODAY?

          2   A.  I RECEIVE A LARGE NUMBER OF DOCUMENTS EVERY DAY FROM

          3   STUDENTS OVER E-MAIL AND OTHER THINGS.  AND SOME OF THEM MAY

          4   HAVE PERTAINED TO THIS MATERIAL.  IT'S HARD TO STAY AWAY

          5   FROM NEWSPAPERS.  IT'S HARD TO STAY AWAY FROM MY RESEARCH,

          6   WHICH DOES INVOLVE SOME OF THE ISSUES THAT ARE DEALT WITH

          7   HERE.  SO THERE ARE PROBABLY OTHER DOCUMENTS.

          8   Q.  ARE ANY OF THE OPINIONS THAT YOU ARE PROVIDING TO THE

          9   COURT IN YOUR EXPERT TESTIMONY BASED ON E-MAIL MESSAGES YOU

         10   HAVE RECEIVED?

         11   A.  NO, SIR.  THE OPINIONS ARE BASED ON MY INTEGRATION OF 30

         12   YEARS' WORTH OF EXPERIENCE.

         13   Q.  AND ARE ANY OF THE OPINIONS THAT YOU'RE DELIVERING TO

         14   THE COURT IN YOUR EXPERT TESTIMONY BASED ON THINGS YOU'VE

         15   READ IN THE NEWSPAPER?

         16   A.  NO.  NO, SIR.  THEY ARE BASED ON MY 30 YEARS OF EXPERT

         17   EXPERIENCE.

         18   Q.  NOW, AS TO THE THREE DOCUMENTS THAT WE HAVE BEEN

         19   DISCUSSING, YOU TESTIFIED AT YOUR DEPOSITION THAT YOU HAD

         20   SCANNED THOSE DOCUMENTS BUT NOT REVIEWED THEM IN DETAIL; IS

         21   THAT CORRECT?

         22   A.  THAT'S CORRECT.  IT WAS, TO A VERY LARGE DEGREE, OUTSIDE

         23   THE AREA I WAS TESTIFYING ON AND I COULDN'T SEE SPENDING A

         24   LARGE AMOUNT OF TIME READING THINGS THAT I MARGINALLY

         25   UNDERSTOOD -- LEGAL OPINIONS.  I'M NOT A LAWYER.
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          1   Q.  YOU WERE NOT INVOLVED, WERE YOU, DR. FARBER, IN THE

          2   CREATION OF THE HYPERTEXT TRANSFER PROTOCOL USED ON THE

          3   INTERNET?

          4   A.  NOT TO MY KNOWLEDGE.  ONE ALWAYS HAS TO WORRY -- IN THIS

          5   FIELD, YOU GET INVOLVED WITH AN AWFUL LOT OF THINGS AND HAVE

          6   AN AWFUL LOT OF DISCUSSIONS, BUT I DON'T BELIEVE I WAS,

          7   ALTHOUGH PERHAPS THE TIME I SERVED ON THE INTERNET

          8   ACTIVITIES BOARD, I MAY HAVE BEEN BRIEFED ON IT, BUT I JUST

          9   DON'T REMEMBER.

         10   Q.  SO ARE YOU CHANGING THE TESTIMONY YOU GAVE ME AT YOUR

         11   DEPOSITION WHERE YOU GAVE ME A FLAT "NO" TO THE QUESTION,

         12   "WERE YOU INVOLVED IN THE CREATION OF THE HYPERTEXT TRANSFER

         13   PROTOCOL"?

         14   A.  I WAS CERTAINLY NOT INVOLVED IN THE CREATION, IF THAT'S

         15   WHAT YOU ASKED.  I DON'T BELIEVE THAT'S EXACTLY WHAT YOU

         16   ASKED ME.

         17   Q.  WERE YOU INVOLVED IN THE CREATION OF HYPERTEXT MARKUP

         18   LANGUAGE?

         19   A.  NO, SIR.  EXCEPT -- AGAIN, I ALWAYS HAVE TO QUALIFY

         20   THESE THINGS -- THAT I MAY HAVE REVIEWED MATERIAL AS PART OF

         21   MY ACTIVITIES IN THE INTERNET ACTIVITIES BOARD, WHICH IS

         22   CHARGED WITH OVERSIGHT.  I DO NOT REMEMBER THAT

         23   PARTICULARLY.

         24   Q.  YOUR PRINCIPAL AREA OF EXPERTISE IS HIGH-SPEED

         25   NETWORKING; IS THAT CORRECT, PROFESSOR FARBER?
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          1   A.  NO.  MY PRINCIPAL AREA OF EXPERTISE IS DISTRIBUTED

          2   PROCESSING, SOFTWARE IN GENERAL AND CERTAINLY HIGH-SPEED

          3   NETWORKS AND LOW-SPEED NETWORKS.  I'VE HAD EXTENSIVE

          4   EXPERIENCE IN ALL OF THOSE THINGS, AND, IN FACT, MY IEEE

          5   FELLOW CITATION WAS FOR DISTRIBUTED SYSTEMS.  OTHER AWARDS

          6   HAVE BEEN FOR NETWORKING.

          7   Q.  DO YOU REGARD YOURSELF AS ONE OF THE LEADING EXPERTS IN

          8   THIS COUNTRY ON THE DESIGN OF OPERATING SYSTEM SOFTWARE?

          9   A.  THAT IS NOT -- AT ONE TIME I WOULD HAVE ANSWERED "YES,"

         10   BUT NOW I PROBABLY WOULD SAY IN DISTRIBUTED SYSTEM SOFTWARE,

         11   BUT NOT NECESSARILY OPERATING SYSTEM SOFTWARE.

         12   Q.  ARE YOU FAMILIAR WITH A GENTLEMEN AT MICROSOFT BY THE

         13   NAME OF DAVID CUTLER?

         14   A.  I BELIEVE I'VE HEARD HIM.  AGAIN, MY NAME RECALL IS BAD;

         15   MY FACE RECALL IS VERY GOOD.

         16   Q.  ARE YOU FAMILIAR WITH A GENTLEMAN AT MICROSOFT BY THE

         17   NAME OF RICK RASHID?

         18   A.  OH, RICK'S AN OLD FRIEND.

         19   Q.  HE IS ONE OF THE COUNTRY'S LEADING EXPERTS IN THE DESIGN

         20   OF OPERATING SYSTEM SOFTWARE; IS HE NOT?

         21   A.  HE IS RESPECTED IN THAT AREA.  IT'S VERY HARD TO SAY

         22   WHO'S THE LEADING -- ONE OF THE LEADING PEOPLE IN THIS AREA.

         23   THERE'S A WHOLE VARIETY OF PEOPLE WORKING IN THE AREA.  I

         24   THINK WHEN RICK WAS ACTIVE IN MACH AT CMU, HE CERTAINLY WAS.

         25   BUT THAT'S YEARS AGO.
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          1   Q.  AND YOUR REFERENCE THERE TO "CMU" IS TO THE CARNEGIE

          2   MELLON UNIVERSITY IN PITTSBURGH; IS THAT CORRECT?

          3   A.  THAT'S CORRECT, SIR.

          4   Q.  AND MACH, M-A-C-H, IS AN OPERATING SYSTEM, CORRECT?

          5   A.  MACH IS AN OPERATING SYSTEM DEVELOPED AT CMU.

          6   Q.  YOUR OPINIONS ARE BASED ON GENERALIZATIONS THAT YOU HAVE

          7   DRAWN FROM YOUR EXPERIENCE WITH OPERATING SYSTEMS OTHER THAN

          8   WINDOWS 95 AND WINDOWS 98, CORRECT?

          9   A.  YES, SIR.

         10   Q.  AND YOUR EXPOSURE IN ACADEMIC SETTINGS HAS BEEN

         11   PRINCIPALLY TO VARIANTS OF THE UNIX OPERATING SYSTEM; IS

         12   THAT CORRECT?

         13   A.  THAT'S SLIGHTLY INCORRECT.  I HAVE ALSO IN THE PAST BEEN

         14   EXPOSED TO A WIDE VARIETY OF SYSTEMS -- CAPABILITY SYSTEMS.

         15   SINCE I JOINED THE ACADEMIC WORLD, THE FOCUS OF MY RESEARCH

         16   PEOPLE HAS TENDED TO BE IN UNIX, YES, ALTHOUGH AT THE

         17   UNIVERSITY OF DELAWARE, I DID EXTENSIVE DEVELOPMENT IN OTHER

         18   SYSTEMS, AND AT THE UNIVERSITY OF CALIFORNIA AT IRVINE, I

         19   WAS RESPONSIBLE FOR THE DEVELOPMENT OF ONE OF THE VERY EARLY

         20   KERNEL OPERATING SYSTEMS.

         21   Q.  BUT SINCE COMING TO THE UNIVERSITY OF PENNSYLVANIA

         22   APPROXIMATELY TEN YEARS AGO, YOU'VE BEEN FOCUSED ON UNIX AS

         23   AN OPERATING SYSTEM?

         24   A.  WE HAVE USED UNIX EXTENSIVELY, HOWEVER, WE HAVE ANALYZED

         25   THE APPLICABILITY OF NT TO OUR RESEARCH AREA.  SO I HAVE --
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          1   I HAVE, IF YOU WANT, EAGLE-EYE VIEW OF THE ISSUES WITH

          2   RESPECT TO NT AND UNIX COMPARISONS.  ONE FINDS THAT AS THEY

          3   GET ON IN THE ACADEMIC WORLD, YOU SPEND A LOT OF YOUR TIME

          4   TALKING TO STUDENTS.

          5   Q.  CAN YOU LOOK AT PARAGRAPH 9 OF YOUR TESTIMONY, PROFESSOR

          6   FARBER, ON PAGE 4.  I'D LIKE TO DIRECT YOUR ATTENTION TO THE

          7   SENTENCE -- THE FINAL SENTENCE IN THAT PARAGRAPH AFTER THE

          8   FOUR ENUMERATED SUBJECTS.  YOU SAY THAT -- AND TELL ME WHEN

          9   YOU'RE THERE, SIR?

         10   A.  I'M THERE.

         11   Q.  OKAY.  "THESE SUBJECTS WILL BE ADDRESSED FROM THE

         12   VIEWPOINTS OF SOFTWARE DEVELOPERS, ORIGINAL EQUIPMENT

         13   MANUFACTURES AND RETAIL END USERS."

         14             THAT IS A CHANGE FROM YOUR EXPERT REPORT, ISN'T

         15   IT?

         16   A.  I DON'T HAVE THE EXPERT REPORT IN FRONT OF ME, SO I

         17   DON'T REMEMBER THE EXACT TERMS THERE.

         18   Q.  WELL, IN PARAGRAPH 8 OF YOUR EXPERT REPORT YOU SAID YOU

         19   WERE GOING TO ADDRESS THE SUBJECTS IN THAT REPORT FROM THE

         20   VIEWPOINT OF SOFTWARE DEVELOPERS AND RETAIL END USERS, BUT

         21   NOT ORIGINAL EQUIPMENT MANUFACTURERS.  DOES THAT COMPORT

         22   WITH YOUR RECOLLECTION?

         23   A.  YOU WOULD HAVE TO GIVE ME THE REPORT, BUT I WOULDN'T

         24   DOUBT IT.

         25             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS

                                                                              16

          1   DEFENDANT'S EXHIBIT 1409, PROFESSOR FARBER'S EXPERT REPORT,

          2   WHICH IS UNDATED, BUT WHICH WAS PROVIDED TO MICROSOFT ON THE

          3   2ND OF SEPTEMBER OF 1998, AND ATTACHED AS EXHIBIT A IS

          4   PROFESSOR FARBER'S C.V.

          5             MS. DE MORY:  NO OBJECTION, YOUR HONOR.

          6             THE COURT:  DEFENDANT'S 1409 IS ADMITTED.

          7                                   (WHEREUPON, DEFENDANT'S

          8                                   EXHIBIT NUMBER 1409 WAS

          9                                   RECEIVED IN EVIDENCE.)

         10             MR. HOLLEY:  MAY I APPROACH THE WITNESS, YOUR

         11   HONOR?

         12             THE COURT:  OF COURSE.

         13   BY MR. HOLLEY:

         14   Q.  SO MY QUESTION, PROFESSOR FARBER, REQUIRES YOU TO LOOK

         15   AT PARAGRAPH 8 OF YOUR EXPERT REPORTS IN THE SAME SENTENCE

         16   THAT WE WERE JUST LOOKING AT.  ACTUALLY --

         17   A.  IT'S THE TOP OF PAGE 3.

         18   Q.  TOP OF PAGE 3.  YOU'RE RIGHT.

         19   A.  THE MIDDLE OF PAGE 3.  I HAVE IT.

         20   Q.  OKAY.  SO MY QUESTION TO YOU, SIR, IS IT IS A CHANGE

         21   FROM YOUR EXPERT REPORT TO YOUR EXPERT TESTIMONY THAT YOU

         22   ADDRESS THE QUESTIONS THAT YOU ENUMERATE IN BOTH YOUR EXPERT

         23   REPORT AND YOUR EXPERT TESTIMONY FROM THE STANDPOINT OF

         24   COMPUTER MANUFACTURERS?

         25   A.  THAT'S CERTAINLY WHAT IT SAYS, SIR.  YES.  ONE CAME
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          1   AFTER THE OTHER.

          2   Q.  OKAY.  WHAT WORK DID YOU DO, PROFESSOR FARBER, AFTER

          3   YOUR DEPOSITION ON OCTOBER 5TH OF 1998, TO PREPARE YOURSELF

          4   TO TESTIFY ABOUT WHAT COMPUTER MANUFACTURERS WANT IN THE

          5   OPERATING SYSTEM ENVIRONMENTS THAT THEY INSTALL ON THEIR NEW

          6   COMPUTERS?

          7   A.  I THOUGHT A LOT.  ONE THINKS ABOUT THE ISSUES HERE

          8   CONTINUOUSLY.  I DIDN'T SHUT OFF MY MIND BETWEEN THOSE

          9   TIMES.

         10   Q.  DID YOU TALK TO ANY COMPUTER MANUFACTURERS?

         11   A.  ACTUALLY, AS IT TURNS OUT, I DO TALK TO COMPUTER

         12   MANUFACTURERS OVER A PERIOD OF TIME, BUT I'M NOT --

         13   CERTAINLY IN THAT INTERVENING TIME, I PROBABLY HAD A CHANCE

         14   TO TALK TO A LOT OF THEM.  I AM ON A PRESIDENTIAL COMMITTEE

         15   WITH SEVERAL COMPUTER MANUFACTURERS REPRESENTED AT THE

         16   C.E.O. LEVEL.  SO I CERTAINLY TALK TO THEM, NOT ABOUT THESE

         17   ISSUES, BUT I TALK TO THEM EVERY DAY.

         18   Q.  HAVE YOU READ THE TESTIMONY --

         19   A.  NOT EVERY DAY, BUT CLOSE.

         20   Q.  I'M SORRY.  I DIDN'T MEAN TO INTERRUPT YOU.

         21   A.  NO.  I WAS JUST -- I DON'T TALK TO THEM EVERY DAY.  I'M

         22   SORRY.

         23   Q.  HAVE YOU READ THE TESTIMONY OF ANY OF THE VARIOUS

         24   COMPUTER MANUFACTURERS WHO HAVE HAD REPRESENTATIVES DEPOSED

         25   IN THIS CASE?
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          1   A.  NO.  I HAVE NOT READ THEIR TESTIMONY.

          2   Q.  HAVE YOU DONE ANY STUDY IN CONNECTION WITH YOUR

          3   TESTIMONY OF COMPUTER MANUFACTURERS TO DETERMINE THEIR VIEWS

          4   ABOUT THE INCLUSION OF WEB BROWSING FUNCTIONALITY IN THE

          5   OPERATING SYSTEM ENVIRONMENTS THEY INSTALL ON THEIR NEW

          6   COMPUTERS?

          7   A.  NOT AFTER I -- NOT AFTER I AGREED TO TESTIFY IN THIS

          8   CASE.  SO, CERTAINLY, I HAVE HAD THOSE DISCUSSIONS

          9   EXTENSIVELY IN THE PAST, ENDLESSLY.

         10   Q.  YOU HAVE HAD DISCUSSIONS WITH COMPUTER MANUFACTURERS

         11   ABOUT WHETHER OR NOT THEY WANT INTERNET SUPPORT IN THE

         12   OPERATING SYSTEM ENVIRONMENTS THAT THEY INSTALL ON THEIR NEW

         13   COMPUTERS?

         14   A.  SIR, THE WEB BROWSER IS NOT THE WHOLE OF INTERNET

         15   SUPPORT.  THERE ARE MANY SEPARATE ISSUES IN THAT.

         16   Q.  WELL, WHAT CONVERSATIONS HAVE YOU HAD WITH COMPUTER

         17   MANUFACTURERS AT ANY TIME ABOUT WHETHER THEY WANT WEB

         18   BROWSING FUNCTIONALITY IN THE OPERATING SYSTEM ENVIRONMENTS

         19   THAT THEY INSTALL ON THEIR NEW COMPUTERS?

         20   A.  WELL, I HAVE HAD -- REMEMBER, I CONSULT FOR A NUMBER OF,

         21   AND HAVE CONSULTED IN THE PAST FOR A NUMBER OF HARDWARE

         22   VENDORS.  IT DEPENDS ON, OF COURSE, WHAT YOU MEAN BY

         23   COMPUTER MANUFACTURERS.  I DO HAVE -- HAVE HAD CONSULTING

         24   ARRANGEMENTS WITH HP AND IBM AND INTEL, AND I AM SURE THAT

         25   DURING THOSE CONVERSATIONS, WE TALKED ABOUT BROWSERS OF ALL
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          1   VARITIES AND THEIR APPLICABILITY TO END PRODUCTS, AS WELL AS

          2   INTERNAL USE.

          3   Q.  WELL, TAKE A LOOK AT PAGE 19 OF YOUR DEPOSITION

          4   TRANSCRIPT, AND, IN PARTICULAR, BEGINNING AT LINE 13, AND

          5   TELL ME WHEN YOU'RE THERE, PROFESSOR FARBER.

          6   A.  13.  I AM THERE.

          7   Q.  OKAY.  ELLEN HANCOCK WAS AT ONE TIME A SENIOR EXECUTIVE

          8   OF THE IBM CORPORATION; IS THAT CORRECT?

          9   A.  ELLEN WAS, IN FACT, A SENIOR MANAGER.

         10   Q.  AND THE QUESTION WAS ASKED OF YOU AT YOUR DEPOSITION,

         11   "WHAT SORT OF NETWORKING TECHNOLOGY WERE YOU ADVISING ELLEN

         12   HANCOCK'S ORGANIZATION ABOUT?

         13             "ANSWER:  INTERNET TECHNOLOGY, LARGELY INTERNET

         14   TECHNOLOGY.

         15             "QUESTION:  DID YOU DISCUSS WITH THE IBM PEOPLE

         16   WEB BROWSING SOFTWARE IN THAT CONNECTION?

         17             "ANSWER:  NO."

         18             DO YOU RECALL BEING ASKED THOSE QUESTIONS AND

         19   GIVING THOSE ANSWERS AT YOUR DEPOSITION, PROFESSOR FARBER?

         20   A.  YES, SIR, BUT YOU'RE TALKING ABOUT ONE MEETING OF A

         21   CAREER OF 20 YEARS OF INTERACTING WITH COMPUTER

         22   MANUFACTURERS, AND CERTAINLY THE LAST FIVE OR SIX YEARS THE

         23   INTERNET AND WEB BROWSING AND ALL THAT STUFF HAS BEEN

         24   IMPORTANT.

         25             THE MEETING WITH ELLEN WAS HER MEETING.  IT
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          1   FOCUSED ON HER SET OF PROBLEMS, AND AT THAT POINT WEB

          2   BROWSING WAS THE FURTHEST FROM HER PROBLEM.

          3   Q.  I WAS ASKING YOU AT YOUR DEPOSITION GENERALLY ABOUT THE

          4   SUBJECT MATTERS THAT YOU DISCUSSED WITH IBM, AND YOU TOLD ME

          5   THAT YOU HAD NEVER DISCUSSED WEB BROWSING SOFTWARE WITH

          6   THEM; ISN'T THAT CORRECT?

          7   A.  NO.  NO.  YOU ASKED ME WHAT TYPE OF THINGS DID I TALK TO

          8   ELLEN HANCOCK'S ORGANIZATION ABOUT.  IBM IS A BIG COMPANY,

          9   SIR.  I'M SURE IN THE CONVERSATIONS I HAVE HAD WITH GERSTNER

         10   AND HIS STAFF, THE SUBJECT HAS COME UP.  I BOTH CAN'T RECALL

         11   THE EXACT CONTEXT OF IT -- IT COMES UP OFTEN -- AND PROBABLY

         12   IF I COULD, IT WOULD BE PROPRIETARY INFORMATION ANYWAY.

         13   Q.  WELL, TAKE A LOOK AT PAGE 13 OF YOUR DEPOSITION.  IN

         14   PARTICULAR, BEGINNING AT LINE 4 WITH REGARD TO HEWLETT

         15   PACKARD, THE QUESTION WAS ASKED, "ARE YOU CURRENTLY DOING

         16   ANY CONSULTING WORK FOR HEWLETT PACKARD?

         17             "ANSWER:  NO."

         18             "WHEN WAS THE MOST RECENT --"

         19   A.  I'M SORRY.  THE PAGE?

         20   Q.  I'M SORRY, SIR.  ARE YOU WITH ME?  13, LINE 4.

         21   A.  13, LINE 4.  OH, I'M SORRY.  13.  THE NUMBERING ON THE

         22   PAGE IS STRANGE.  I CAME BACK FROM JAPAN.  I SHOULD BE

         23   FAMILIAR WITH THIS.

         24   Q.  THE TYPE IS VERY SMALL.  I APOLOGIZE.

         25   A.  NO, IT'S THE UP AND DOWN.  IT WORKS IN TOKYO, BUT IT
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          1   DOESN'T WORK HERE.

          2   Q.  WE'RE GOING LEFT TO RIGHT AND TOP TO BOTTOM.

          3   A.  OKAY.  I'M SORRY.  YES.  OKAY.

          4   Q.  OKAY.  SO THE QUESTION WAS ASKED, "ARE YOU CURRENTLY

          5   DOING ANY CONSULTING WORK FOR HEWLETT PACKARD?

          6             ANSWER:  NO.

          7             WHEN WAS THE MOST RECENT TIME YOU DID CONSULTING

          8   WORK FOR HEWLETT PACKARD?

          9             THESE ARE APPROXIMATIONS, 12 OR 14 YEARS AGO."

         10             DO YOU REMEMBER BEING ASKED THOSE QUESTIONS AND

         11   GIVING THOSE ANSWERS?

         12   A.  YES, SIR.  AND I ALSO SAID THAT I HAVE EXTENSIVE

         13   OPPORTUNITIES TO INTERACT WITH MANAGEMENT OF HEWLETT PACKARD

         14   AND OTHER COMPANIES AS PART OF MY PROFESSIONAL ACTIVITIES,

         15   BOTH FOR THE PRESIDENTIAL INFORMATION TECHNOLOGY ADVISORY

         16   COUNCIL AND FOR VARIOUS ACTIVITIES IN THE NATIONAL RESEARCH

         17   COUNCIL I'VE BEEN INVOLVED IN OVER THE YEARS.

         18             SO MY ACTIVITIES -- MY INTERACTIONS WITH THESE

         19   COMPANIES ARE NOT JUST RESTRICTED TO WHEN I'M PAID TO

         20   INTERACT.

         21   Q.  YOU'RE VERY ACTIVE IN DEMOCRATIC POLITICS, AREN'T YOU,

         22   PROFESSOR FARBER?

         23   A.  IN THE LAST ELECTION, I SUPPORTED THE PRESIDENT AND VICE

         24   PRESIDENT AND WAS A MEMBER OF THE -- I FORGET WHAT THE -- IT

         25   WAS SOMETHING LIKE DEMOCRATS ONLINE.  SURE.
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          1   Q.  AND YOU WERE THE PRESIDENT OF SOMETHING CALLED THE

          2   SCIENTISTS FOR CLINTON-GORE, CORRECT?

          3   A.  YES.  THANK YOU.  THANK YOU.  NO, I WAS NOT PRESIDENT.

          4   I WAS A MEMBER OF THE SCIENTISTS FOR CLINTON-GORE, ALONG

          5   WITH MANY PROMINENT PEOPLE IN THE FIELD.

          6   Q.  AND WHEN YOU GO TO THESE MEETINGS OF THE PRESIDENTIAL

          7   ADVISORY BODY THAT YOU REFERRED TO, DO YOU DISCUSS THE

          8   ADVISABILITY OF INCLUDING WEB BROWSING FUNCTIONALITY IN

          9   OPERATING SYSTEM ENVIRONMENTS?

         10   A.  WE DISCUSS A WIDE VARIETY OF THINGS.  WE ARE CHARGED

         11   WITH PROVIDING ADVICE TO THE PRESIDENT AND THE

         12   PRESIDENT'S -- I WILL PUT QUOTES AROUND IT -- SCIENCE

         13   ADVISOR, DR. LANE.  AND WE COVER A WIDE VARIETY OF ISSUES.

         14             I SERVE ON SUBCOMMITTEES ON SOFTWARE PROBLEMS.  I

         15   SERVE ON SUBCOMMITTEES ON SCALABLE COMPUTING, AND I

         16   OBVIOUSLY SERVE ON THE MAIN COMMITTEE.  SO THERE IS A WIDE

         17   VARIETY OF CONVERSATIONS, BOTH IN WORKING GROUPS AND IN THE

         18   PUBLIC HEARINGS, AND IN THE COFFEE AND DRINKS BEFORE AND

         19   AFTER.

         20   Q.  YOU HAVE NOT READ THE DEPOSITION OF JOHN ROSE, THE

         21   EXECUTIVE VICE PRESIDENT OF THE COMPAQ COMPUTER CORPORATION

         22   WHO WILL BE TESTIFYING AT THIS TRIAL, HAVE YOU?

         23   A.  THAT'S CORRECT.

         24   Q.  IF MR. ROSE TESTIFIED AT HIS DEPOSITION THAT THE MOST

         25   IMPORTANT ISSUE, FROM COMPAQ'S PERSPECTIVE, IS SIMPLIFYING

                                                                              23

          1   THE END USER EXPERIENCE WITH A NEW COMPUTER, YOU HAVE NO

          2   BASIS FOR DISAGREEING WITH THAT TESTIMONY, DO YOU?

          3             MS. DE MORY:  I'M SORRY.  CAN WE HAVE THE PAGE AND

          4   LINE OF THAT DEPOSITION?

          5             MR. HOLLEY:  I AM NOT QUOTING IT.

          6             THE WITNESS:  IT'S VERY HARD TO AGREE OR DISAGREE

          7   WITH SOMEBODY COMPLETELY OUT OF CONTEXT, BUT IF YOU ASK FOR

          8   A CASUAL OPINION, SURE.  I CERTAINLY AGREE.  I AM A STRONG

          9   BELIEVER IN THE FACT THAT I'D LIKE TO GET COMPUTING IN THE

         10   HANDS OF AS MANY PEOPLE AS I CAN.

         11   BY MR. HOLLEY:

         12   Q.  IN FACT, YOU TOLD ME AT YOUR DEPOSITION THAT ONE OF YOUR

         13   GOALS HAS ALWAYS BEEN TO CREATE SIMPLE WAYS OF USING

         14   COMPUTERS, BECAUSE THAT GETS A LARGER POPULATION OF PEOPLE

         15   USING COMPUTERS, RIGHT?

         16   A.  YES.  I THINK WE DISAGREE POSSIBLY ON THE EXACT PATH TO

         17   DO THAT, BUT CERTAINLY I COMPLETELY SUPPORT THE FACT THAT

         18   GETTING SIMPLE INTERFACES, BOTH COMPUTING AND THE INTERNET,

         19   ARE IMPORTANT TO THE FUTURE OF THIS COUNTRY.

         20   Q.  IF MR. ROSE TESTIFIED THAT THE INTEGRATION OF INTERNET

         21   EXPLORER TECHNOLOGIES INTO WINDOWS 98 HAD BEEN BENEFICIAL TO

         22   COMPAQ BECAUSE IT PERMITTED CUSTOMERS TO TAKE A NEW COMPUTER

         23   OUT OF THE BOX AND QUICKLY AND EASILY GET THAT COMPUTER

         24   CONNECTED TO THE INTERNET, YOU HAVE NO BASIS FOR DISAGREEING

         25   WITH THAT TESTIMONY, DO YOU, PROFESSOR FARBER?
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          1   A.  THAT'S ONE MAN'S OPINION.  MY PERSONAL FEELING IS THERE

          2   ARE OTHER WAYS TO ACHIEVE THE SAME RESULT.  AND WHILE I

          3   WOULD NOT PUT MYSELF UP AS AN EXPERT IN END USER

          4   INTERACTION, I AM ONE.  I AM AN END USER.  I HAVE DEALT WITH

          5   MORE MACHINES THAT MOST PEOPLE DO IN THEIR CAREERS.  AND I

          6   HAVE FACED MORE INTERESTING ENVIRONMENTS, SO I -- THERE ARE

          7   A LOT OF WAYS TO ACHIEVE THAT END.

          8             AND COMPAQ DID IT THEIR WAY; OTHERS WILL DO IT

          9   THEIR WAY.  IN FACT, THAT'S ONE OF THE ISSUES OF THIS CASE.

         10   Q.  WHAT STUDY HAVE YOU DONE OF SOFTWARE DEVELOPERS TO

         11   DETERMINE THEIR VIEWS ABOUT THE INCLUSION OF INTERNET

         12   SUPPORT IN OPERATING SYSTEM ENVIRONMENTS?

         13   A.  I HAVE, WITHIN THE CONSTRAINT -- LET ME JUST BORDER THE

         14   QUESTION FOR A MINUTE TO MAKE SURE I UNDERSTAND IT.  IF

         15   WE'RE TALKING ABOUT AN INTERNET SUPPORT, I'VE HAD EXTENSIVE

         16   DISCUSSIONS OVER THE YEARS ON THE INCLUSION AND THE BEST WAY

         17   OF MAKING AVAILABLE TO THE END USER PROPER INTERNET SUPPORT.

         18   AND I HAVE DONE THIS AS PART OF CONSULTING ACTIVITIES AND

         19   OTHER ADVISORY ACTIVITIES.  AND SO --

         20   Q.  I'M SORRY.  SO IN CONNECTION WITH THIS CASE, HOWEVER,

         21   YOU HAVE DONE NO STUDY OF SOFTWARE DEVELOPERS TO DETERMINE

         22   WHAT THEY WOULD LIKE IN THE WAY OF INTERNET SUPPORT IN

         23   OPERATING SYSTEM ENVIRONMENTS, CORRECT?

         24   A.  YES.  THAT WAS NOT RELEVANT TO THE TESTIMONY I'M GIVING,

         25   SO I COULDN'T SEE SPENDING TIME AND ENERGY TO GO OFF AND
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          1   LOOK AT THINGS THAT WERE MARGINALLY RELEVANT TO MY

          2   TESTIMONY.

          3   Q.  DID YOU TALK TO ANY OF THE 100 DIFFERENT SOFTWARE

          4   DEVELOPERS AROUND THE WORLD WHO HAVE BUILT PRODUCTS THAT

          5   RELY ON THE INTERNET EXPLORER ELEMENTS OF WINDOWS 98?

          6   A.  NO, SIR.  THAT'S NOT WHAT I'M TESTIFYING ABOUT, SO I

          7   DIDN'T, TO MY KNOWLEDGE, SPECIFICALLY TALK TO THEM.  I MAY

          8   HAVE TALKED TO THEM.  AGAIN, I TALK TO A LOT OF PEOPLE IN A

          9   LOT OF DIFFERENT CONTEXTS, AND SO I MAY HAVE TALKED TO THEM.

         10   I DIDN'T INTENTIONALLY DO IT.

         11             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS

         12   DEFENDANT'S EXHIBIT 2075, A CHART WHICH CONTAINS THE COMPANY

         13   NAME AND PRODUCT OR PRODUCTS FROM THAT COMPANY THAT RELY ON

         14   THE INTERNET EXPLORER TECHNOLOGIES IN WINDOWS 98.

         15             MS. DE MORY:  YOUR HONOR, THERE'S NO FOUNDATION

         16   BEEN LAID FOR THIS EXHIBIT.  I DON'T NOW HOW IT WAS

         17   PREPARED, WHO IT CAME FROM AND CERTAINLY WHETHER THE WITNESS

         18   HAS ANY KNOWLEDGE AS TO WHETHER OR NOT ANY OF THESE

         19   COMPANIES ACTUALLY PRODUCE PRODUCTS THAT RELY ON WHAT

         20   MR. HOLLEY REPRESENTED AS INTERNET EXPLORER TECHNOLOGY.

         21             THE COURT:  HE HASN'T OFFERED IT IN EVIDENCE YET.

         22   MAYBE THE WITNESS WILL PROVIDE A FOUNDATION.

         23             MR. HOLLEY:  YOUR HONOR, I GUESS THE WAY I WOULD

         24   LIKE TO PROCEED, IF IT'S ALL RIGHT WITH YOUR HONOR, IS ASK A

         25   COUPLE OF QUESTIONS OF THE WITNESS AND HE'LL EITHER BE ABLE
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          1   TO PROVIDE A FOUNDATION --

          2             THE COURT:  YOU CERTAINLY MAY ASK QUESTIONS ABOUT

          3   IT.

          4   BY MR. HOLLEY:

          5   Q.  PROFESSOR FARBER, TAKING A LOOK AT WHAT'S BEEN MARKED

          6   FOR IDENTIFICATION AS DEFENDANT'S EXHIBIT 2075, ARE YOU

          7   FAMILIAR WITH ANY OF THE 100 SOFTWARE COMPANIES THAT ARE

          8   LISTED UNDER THE COLUMN HEADING "COMPANY NAME"?

          9   A.  I'M NOT QUITE SURE WHAT YOU MEAN "FAMILIAR."  I

         10   RECOGNIZE MANY OF THE NAMES.  I USE SOME OF THEIR PRODUCTS.

         11   Q.  DO YOU USE ANY OF THE PRODUCTS THAT ARE LISTED ON THE

         12   RIGHT-HAND SIDE OF THIS CHART UNDER THE HEADING "PRODUCTS"?

         13   A.  SURE.  SURE.  DO YOU WANT ME TO GO THROUGH AND TELL YOU

         14   WHICH ONES?

         15   Q.  I DON'T THINK THAT'S NECESSARY.

         16             ARE YOU AWARE THAT THE PRODUCTS THAT YOU USE THAT

         17   APPEAR ON DEFENDANT'S EXHIBIT 2075 RELY ON INTERNET EXPLORER

         18   TECHNOLOGIES IN WINDOWS 95 OR WINDOWS 98 IN ORDER TO

         19   FUNCTION?

         20   A.  YOU HAVEN'T REALLY TOLD ME WHAT YOU CONSIDER INTERNET

         21   EXPLORER TECHNOLOGY.  IF YOU MEAN THE LIBRARIES AND THE

         22   DLL'S OR WHATEVER THAT CONSTITUTE THAT, I HAVE NO REASON TO

         23   BELIEVE THAT THEY DON'T.  BUT I'M NOT SURE WHAT YOU MEAN BY

         24   "INTERNET EXPLORER TECHNOLOGY."

         25   Q.  WELL, THE GOVERNMENT'S ASSERTION IN THIS CASE IS THAT
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          1   THERE IS SOME THING CALLED INTERNET EXPLORER WHICH IS BEING

          2   ILLEGALLY TIED TO WINDOWS 98.  CAN YOU TELL ME WHAT THAT

          3   THING IS?

          4   A.  YES.  WELL, AGAIN, I AM NOT AN EXPERT IN WINDOWS 98

          5   STRUCTURE.  BUT, IN GENERAL, IT'S A WHOLE BUNCH OF

          6   MIDDLEWARE, IF I CAN USE THEIR WORD -- CODE -- LIBRARY

          7   CODES, DLL'S, APPLICATIONS THAT SIT ON TOP OF IT THAT

          8   PROVIDE AN APPLICATION CALLED THE INTERNET EXPLORER.

          9   Q.  SO ALL OF THE SHARED DLL'S THAT YOU JUST REFERRED TO IN

         10   YOUR PREVIOUS ANSWER AS BEING RELIED UPON BY THE PRODUCTS

         11   YOU USE ON DEFENDANT'S EXHIBIT 2075 ARE OR ARE NOT PART OF

         12   INTERNET EXPLORER, IN YOUR VIEW?

         13   A.  WELL, TWO THINGS.  FIRST, I HAVE NO EXPERIENCE THAT THEY

         14   ACTUALLY USE ANY OF THOSE DLL'S.  YOU'RE TELLING ME THAT.  I

         15   WOULD NORMALLY ASSUME THEY USE THE IP STACK, THE NETWORK

         16   SOFTWARE.  OTHERWISE, THEY WOULD BE HARD PUT TO OPERATE.  I

         17   HAVE NO REASON TO -- JUST NO EXPERIENCE THAT SAYS ONE USES

         18   THEM AND ONE DOESN'T USE IT.

         19             ALSO I THINK ONE OF THE POINTS THAT WE'RE

         20   DISCUSSING IS ABOUT THOSE DLL'S AND WHETHER, IN FACT, THERE

         21   ARE EQUIVALENT WAYS TO GET THE EASE OF USE THAT THESE PEOPLE

         22   WANT TO ACHIEVE.

         23   Q.  WELL, PUT YOURSELF IN THE POSITION OF ONE OF THESE

         24   COMPANIES -- FOR EXAMPLE, BIGFOOT WITH ITS BROWSER CALLED

         25   NEOPLANET.  HOW WOULD THEY REACT IF PORTIONS OF THE PRODUCT
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          1   CALLED WINDOWS 98 THAT NEOPLANET REQUIRES TO FUNCTION WERE

          2   TAKEN OUT OF THE PRODUCT?

          3   A.  FIRST OF ALL, I'M NOT PART OF NEOFOOT, OR WHATEVER THEIR

          4   COMPANY NAME IS.  SO I HAVE NO IDEA HOW THEY'D REACT.  THEY

          5   MAY CHEER; THEY MAY SCREAM.  I JUST DON'T KNOW.

          6             BUT THE MORE IMPORTANT THING IS THAT I NEVER SAID

          7   THAT -- AND I CERTAINLY WOULDN'T RECOMMEND TAKING EVERYTHING

          8   AWAY.  THAT'S NOT THE ISSUE.  IT'S AN ISSUE OF HOW ITS

          9   PACKAGED.  YOU KNOW, THE ARGUMENT THAT I SAY ENDLESSLY IS

         10   THE SOFTWARE IS A VERY MALLEABLE THING.  YOU CAN PUT IT

         11   TOGETHER IN A LOT OF DIFFERENT WAYS.  AND THE WAYS -- SOME

         12   WAYS WILL MAKE IT MUCH MORE EFFICIENT AND MUCH EASIER FOR

         13   APPLICATION DEVELOPERS TO USE THAT STUFF.

         14   Q.  WELL, DO YOU REMEMBER TELLING ME AT YOUR DEPOSITION THAT

         15   YOU WOULD BE -- AND I QUOTE -- VERY UNHAPPY, UNQUOTE, IF YOU

         16   FOUND OUT THAT A COMPUTER MANUFACTURER HAD DELETED A PORTION

         17   OF THE OPERATING SYSTEM ENVIRONMENT THAT YOU USED THAT WAS

         18   RELIED UPON BY SOFTWARE PRODUCTS THAT YOU USED?

         19   A.  I'LL TAKE -- WITHOUT REFERENCE TO THE EXACT TESTIMONY, I

         20   PROBABLY SAID THAT.

         21   Q.  WELL, LET'S TAKE A LOOK AT IT.  IT'S ON PAGE 249,

         22   BEGINNING AT LINE 9.  TELL ME WHEN YOU'RE THERE, SIR.

         23   A.  I'M SORRY.  THERE ARE TOO MANY PAGES.  249.  OKAY.  LINE

         24   WHAT?

         25   Q.  LINE 9.
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          1   A.  YES, SIR.  I SAID IT.

          2   Q.  ALL RIGHT.  AND THE QUESTION WAS ASKED -- FIRST IT

          3   STARTS WITH A STATEMENT.  "YOU DIDN'T ANSWER MY QUESTION,

          4   PROFESSOR FARBER.  AS AN END USER, WOULD YOU BE UNHAPPY IF

          5   YOU FOUND OUT THE VERSION OF A COMPUTER THAT YOU GOT FROM AN

          6   OEM DID NOT RUN THE APPLICATIONS THAT YOU RUN BECAUSE THE

          7   OEM HAD TAKEN AWAY PART OF THE OPERATING SYSTEM?

          8             "ANSWER:  YES, I WOULD CERTAINLY BE DISTURBED.  I

          9   WOULD TAKE MY BUSINESS ELSEWHERE.  IF I COULD GET A REFUND,

         10   I WOULD GET A REFUND."

         11             DO YOU RECALL BEING ASKED THAT QUESTION AND GIVING

         12   THAT ANSWER?

         13             MS. DE MORY:  YOUR HONOR, JUST SO THE CONTEXT IS

         14   CLEAR, THE ANSWER CONTINUES ON PAGE 249 AND IT READS, "IF I

         15   WORRIED A LOT ABOUT IT --"

         16             THE COURT:  DO YOU WANT TO HAVE HIM READ THE

         17   REMAINDER OF THE QUOTATION?

         18             MS. DE MORY:  OKAY.

         19   BY MR. HOLLEY:

         20   Q.  AND THE SECOND PARAGRAPH OF THAT ANSWER IS, "IF I

         21   WORRIED A LOT ABOUT IT, I WOULD BUY THE ONE-STOP-SHOPPING

         22   VERSION FROM COMPAQ OR WHATEVER I CHOSE TO BUY IT FROM.  IF

         23   ANYTHING, IT GIVES ME MORE FREEDOM OF SHOPPING.  I CAN

         24   ALWAYS BUY THE BUNDLED, BECAUSE SOMEBODY WILL PUT IT

         25   TOGETHER FOR ME."
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          1             NOW, YOUR REFERENCE THERE TO ONE-STOP-SHOPPING

          2   VERSION IS TO WHAT, PROFESSOR FARBER?

          3   A.  WELL, MANY OF US BUY COMPUTERS -- FORGET ABOUT, FOR A

          4   MOMENT, THE SOFTWARE SYSTEM -- BUY COMPUTERS FROM

          5   MANUFACTURERS LIKE COMPAQ, GATEWAY, ET CETERA.  OTHERS OF US

          6   GO OUT AND BUILD OUR OWN.  SOMETIMES WE GET BETTER

          7   PERFORMANCE AND BETTER PRICE WHEN WE BUILD OUR OWN.

          8   SOMETIMES WE DON'T.  AND THAT'S AN OPTION THAT THE BUYER HAS

          9   IN THE HARDWARE WORLD.  AND THAT OPTION CAN BE TAKEN

         10   CONCEPTUALLY IN THE SOFTWARE WORLD.

         11             ALSO, I NEVER SAID "TAKE AWAY ANYTHING."  AND

         12   THAT'S NOT THE ISSUE; THAT'S NOT WHAT I TESTIFIED ABOUT.

         13   THE ISSUE IS THE PACKAGING, NOT THAT I REMOVE SOMETHING AND

         14   DISABLE THINGS.  MY EXPERIENCE IS THAT EVEN WITHOUT REMOVING

         15   STUFF, SOMETIMES I DISABLE APPLICATIONS.  I COULD GIVE A

         16   LONG STORY ABOUT MY EXPERIENCES WITH IE 5, BUT THAT'S

         17   OUTSIDE THE SUBJECT MATTER.

         18   Q.  AND THAT'S BECAUSE OPERATING SYSTEMS WITH 14 MILLION

         19   LINES OF CODE ARE EXTREMELY COMPLICATED, AREN'T THEY?

         20   A.  OPERATING -- ANY LARGE SOFTWARE SYSTEM WITH LARGE

         21   AMOUNTS OF CODE ARE COMPLICATED.  THE REASON I RAN INTO

         22   TROUBLE THERE WAS THAT, IN FACT, MICROSOFT PROVIDED A NEW

         23   DLL WHICH BROKE A WHOLE SET OF VERY CRITICAL APPLICATIONS,

         24   AND WHEN I CALLED THE VENDOR OF THOSE APPLICATIONS, THEY

         25   SAID, "WELL, MICROSOFT NEVER TOLD US ABOUT THOSE CHANGES,
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          1   AND WE HAVE NO IDEA HOW TO GET BY, IT EXCEPT REMOVE IE 5,"

          2   WHICH WAS A NON-TRIVIAL EXERCISE.  BUT, AGAIN, THAT'S NOT

          3   WHAT I'M TESTIFYING ABOUT.

          4   Q.  THAT PROBLEM OF OUT-OF-SYNCH DLL'S IS REFERRED TO

          5   BROADLY IN THE INDUSTRY AS "DLL HELL," ISN'T IT?  HAVE YOU

          6   EVER HEARD THAT PHRASE?

          7   A.  NOT WITH THOSE SPECIFIC SET OF INITIALS, BUT IT IS HELL.

          8   Q.  WHAT STUDY HAVE YOU DONE OF RETAIL END USERS TO

          9   DETERMINE THEIR VIEWS ABOUT THE INCLUSION OF WEB BROWSING

         10   FUNCTIONALITY IN OPERATING SYSTEM ENVIRONMENTS?

         11   A.  I WASN'T ASKED TO DO IT.  IT'S NOT MY AREA OF EXPERTISE,

         12   AND I DON'T BELIEVE I EVEN TESTIFIED SPECIFICALLY ON WHAT

         13   END-USERS WILL WANT TO SEE.

         14   Q.  OKAY.  YOU WERE HERE IN COURT LAST MONDAY MORNING,

         15   WEREN'T YOU, WHEN PROFESSOR WARREN-BOULTON, ONE OF THE

         16   GOVERNMENT'S ECONOMIC EXPERTS, WAS TESTIFYING?

         17   A.  I WAS HERE FOR ABOUT AN HOUR.

         18   Q.  DO YOU RECALL HIS TESTIMONY THAT END USERS HIGHLY VALUE

         19   HAVING WEB BROWSING FUNCTIONALITY INTEGRATED INTO THEIR

         20   OPERATING SYSTEMS?

         21   A.  I DON'T REMEMBER SPECIFICALLY.  MOST OF MY REASON FOR

         22   BEING HERE WAS TO ABSORB THE -- IF YOU LIKE -- ABSORB THE

         23   AMBIENCE OF THE COURTROOM.  I LISTENED, BUT IT WASN'T -- I

         24   WASN'T HERE TO LISTEN TO THE TESTIMONY PER SE.  IT'S HARD TO

         25   AVOID IT.
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          1   Q.  YOU CAME BACK, NONETHELESS.

          2   A.  I CAME BACK IN SPITE OF THAT.  AND I'VE NEVER SAID THAT

          3   ONE SHOULDN'T HAVE A BROWSER.  IN FACT, THE WHOLE POINT, I

          4   THINK, OF MY TESTIMONY IS TO SAY THERE ARE A LOT OF WAYS TO

          5   PROVIDE IT AND A LOT OF PRODUCTS.  AND I WANT A MORE OPEN

          6   WORLD.

          7             SO I'M NOT SURE HOW TO ANSWER YOUR QUESTION.  I

          8   DIDN'T -- I DON'T BELIEVE I HAVE HEARD HIM ACTUALLY SAY

          9   THAT.

         10   Q.  YOU SPEAK IN PARAGRAPH 15 OF YOUR WRITTEN DIRECT

         11   TESTIMONY ABOUT THE INHERENT MALLEABILITY OF SOFTWARE, IS

         12   THAT CORRECT?

         13   A.  WRITTEN DIRECT TESTIMONY.  YES.  OKAY.  THE "YES" WAS

         14   JUST SORTING PAPER.

         15   Q.  IT'S ON PAGE 7, PROFESSOR, IF YOU NEED TO FIND IT.

         16   A.  I HAVE TOO MANY PIECES OF PAPER IN FRONT OF ME.  I'M NOT

         17   NECESSARILY FAMILIAR WITH THE TERMS OF THE TRADE.  OKAY.

         18   PAGE 7.  PARAGRAPH?

         19   Q.  15.  THE FIRST SENTENCE.

         20   A.  YES, SIR.  I WROTE IT.

         21   Q.  AND YOU BELIEVE THAT SOFTWARE IS INHERENTLY MALLEABLE;

         22   IS THAT CORRECT?

         23   A.  YES, SIR.  IF SOFTWARE IS BUILT BY THE TECHNIQUES THAT I

         24   BELIEVE MOST MODERN SOFTWARE IS BUILT IN, IT'S INHERENTLY

         25   MALLEABLE.
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          1   Q.  BUT IT ISN'T SO MALLEABLE THAT YOU CAN CHANGE IT HOWEVER

          2   YOU LIKE WITHOUT HAVING ANY CONSEQUENCES ON PERFORMANCE, OR

          3   LOADING TIME, OR THINGS LIKE THAT, IS IT?

          4   A.  THERE ARE CERTAINLY COMBINATIONS YOU CAN PUT TOGETHER

          5   THAT WILL CAUSE YOU TO RUN FASTER, TO RUN SLOWER.  ONE OF

          6   THE JOBS IN THE PRODUCTION OF A LARGE SOFTWARE SYSTEM IS

          7   DECISIONS ON PACKAGING, AND THOSE DECISIONS ARE OFTEN MADE

          8   FOR A WHOLE HOST OF REASONS, INCLUDING THE WAY THE

          9   ORGANIZATION IS STRUCTURED, MARKETING REASONS, TECHNICAL

         10   REASONS, ET CETERA.  I AM FOCUSING IN MY TESTIMONY ON THE

         11   TECHNICAL REASON -- TECHNICAL REASONS.

         12   Q.  NOW, LOOKING IN THE SECOND SENTENCE OF PARAGRAPH 15

         13   BEHIND THE ONE IN PARENTHESES, YOU'RE TALKING ABOUT DESIGN

         14   FREEDOM GIVEN TO SOFTWARE DEVELOPERS.  AND YOU REFER TO

         15   INTEGRATING TWO SEPARATE CD-ROMS BECAUSE THE FUNCTIONS ON

         16   ONE PARTICULAR CD-ROM CAN BE INTEGRATED BY AN OEM OR A

         17   RETAIL USER WITH FUNCTIONS ON ANOTHER CD-ROM.  WHAT DO YOU

         18   MEAN BY "INTEGRATED" IN THAT PHRASE?

         19   A.  "INTEGRATED" IN THIS PHRASE MEANS -- IN THIS CONTEXT

         20   MEANS THAT I CAN TAKE A CD-ROM -- LET ME TRY TO PUT IT IN

         21   CONTEXT FOR A MINUTE.  I CAN HAVE A BASE CD-ROM THAT HAS A

         22   SET OF VERY PRIMITIVE STUFF AND THEN, FOR ARGUMENT'S SAKE, A

         23   CD-ROM WHICH HAS LIBRARIES.  MAYBE THE FIRST ONE HAS THE

         24   GENERAL-PURPOSE LIBRARIES.  THE SECOND ONE MAY HAVE A WHOLE

         25   SET OF APPLICATIONS.  AND I CAN BIND THEM TOGETHER IN THE
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          1   PROCESS OF CREATING A RUNNING CODE TO GET A WIDE VARIETY OF

          2   DIFFERENT APPEARANCES, DIFFERENT CAPABILITIES.

          3             NOW, I'M NOT PARTICULARLY TALKING ABOUT THE

          4   WINDOWS RELEASE AT THIS POINT, BUT, IN GENERAL, WE DO THIS

          5   ALL THE TIME.  AND, IN FACT, WHEN YOU GET A DEVELOPER'S

          6   VERSION OF WINDOWS, AS YOU KNOW, IT'S VERY COMMON TO HAVE TO

          7   DO THAT OR BE OFFERED THE OPPORTUNITY TO DO IT.

          8   Q.  NOW, IF THE BASE PIECE ON ONE CD-ROM WON'T WORK WITHOUT

          9   THE LIBRARIES, YOU HAVE TO HAVE BOTH CD-ROMS, CORRECT?

         10   A.  ACTUALLY, I'D PROBABLY PUT GENERAL-PURPOSE LIBRARIES ON

         11   THE FIRST ONE.  CD-ROMS HAVE AN AWFUL LOT OF SPACE AND,

         12   COURTESY OF TECHNOLOGY, THEY CONTINUE TO HAVE MORE SPACE.

         13   SO I'D PUT THE OPERATING SYSTEM AND ALL THE DELINKED,

         14   DEPACKAGED LIBRARIES ON ONE CD-ROM IN THIS CONTEXT.

         15   Q.  WHAT DO YOU MEAN WHEN YOU REFER TO THE DEPACKAGED

         16   LIBRARIES?

         17   A.  WELL, AS YOU KNOW, THE PROCESS WE USUALLY GO THROUGH TO

         18   BUILD WHAT MICROSOFT CALLS DLL'S IS TO TAKE MODULES OF

         19   SOFTWARE AND BIND THEM TOGETHER INTO A PACKAGE.  AND THAT

         20   BINDING TOGETHER IS DONE IN A WHOLE VARIETY OF WAYS, BUT,

         21   BASICALLY, IT MAKES -- IT'S LIKE TAKING PARAGRAPHS FROM A

         22   SET OF BOOKS AND PUTTING THEM TOGETHER AND PUT GLUE ON THEM.

         23   AND THEN YOU PUT A LABEL ON THEM AND YOU TELL WHAT

         24   PARAGRAPHS ARE IN THERE IN AN INDEX.

         25             AND THAT'S A COMMON THING TO DO WHEN YOU CREATE
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          1   SOFTWARE FOR A WHOLE SET OF REASONS.  BUT THERE IS NO

          2   OBLIGATION OF WHEN EXACTLY THAT'S DONE AND BY WHO -- WHO

          3   DOES IT.

          4   Q.  HOWEVER ONE WANTED TO DIVIDE THE DIFFERENT -- THE PIECES

          5   OF YOUR EXAMPLE FROM ONE CD-ROM TO THE OTHER, YOU WOULD

          6   AGREE WITH ME, WOULD YOU NOT, THAT IF THE FUNCTIONS ON ONE

          7   CD-ROM DEPEND ON FUNCTIONS ON THE OTHER CD-ROM, NEITHER ONE

          8   OF THEM HAS ANY UTILITY UNLESS YOU HAVE THEM BOTH, CORRECT?

          9   A.  SURE, BUT THERE'S NO OBLIGATION IN THAT CASE TO TAKE

         10   THINGS FROM THE SECOND CD-ROM, IF THAT'S THE ADD-ONS.  I MAY

         11   DECIDE TO USE A DIFFERENT OR A SUBSET OF THOSE THINGS IN THE

         12   PRODUCT THAT I'M PUTTING TOGETHER.

         13   Q.  BUT IN MY HYPOTHETICAL, THEY ARE NOT ADD-ONS, BECAUSE

         14   THEY'RE NECESSARY TO THE FUNCTIONS PERFORMED BY THE SOFTWARE

         15   ON THE OTHER CD-ROM.  SO IN THAT INSTANCE, IF THERE IS A

         16   MUTUAL INTERDEPENDENCY, NEITHER CD-ROM IS USEFUL UNLESS THE

         17   OTHER ONE IS PRESENT, CORRECT?

         18   A.  YOU'RE HYPOTHESIZING ONE WAY OF PACKAGING, AND I'M

         19   HYPOTHESIZING ANOTHER WAY OF PACKAGING.  AND I THINK -- IF

         20   YOU'LL ALLOW ME, I THINK MINE IS MORE FLEXIBLE, BUT IT'S A

         21   MATTER OF TASTE.

         22   Q.  BUT THE ANSWER TO MY QUESTION, PROFESSOR FARBER, IS IF

         23   YOU ACCEPT MY PREMISE, WHICH IS THAT THE FUNCTIONS ON ONE

         24   CD-ROM DEPEND ON SOFTWARE CODE ON THE OTHER TO FUNCTION, AND

         25   THE SAME IS TRUE IN THE OPPOSITE DIRECTION, NONE OF THE
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          1   SOFTWARE CODE WILL FUNCTION IN THE ABSENCE OF ALL OF IT?

          2   A.  IN YOUR CASE, SURE.  BUT I'M NOT QUITE SURE WHY YOU'D DO

          3   THAT.

          4   Q.  NOW, YOU SAY -- YOU TALK ABOUT THE ABILITY TO SEPARATE

          5   RELATED ROUTINES AND PUT THEM IN DIFFERENT FILES AND

          6   BASICALLY REORGANIZE SOFTWARE HOWEVER YOU LIKE.  BUT THEN IN

          7   PARAGRAPH 18 OF YOUR TESTIMONY, YOU TALK ABOUT THINGS WHICH

          8   INHERENTLY LIMIT THAT ABILITY, DON'T YOU?

          9   A.  ALLOW ME TO READ THIS ONE.

         10   Q.  I THINK I GOT THAT SLIGHTLY BACKWARDS.  IN PARAGRAPH 18

         11   YOU TALK ABOUT THE ABILITY TO MOVE THINGS TO DIFFERENT

         12   ROUTINES.

         13             AND THEN IN PARAGRAPH 17 IN THE SECOND SENTENCE,

         14   YOU'RE TALKING ABOUT INHERENT LIMITATIONS ON THAT ABILITY,

         15   CORRECT?

         16   A.  I'M -- WHAT I SAID THERE IS THAT THESE -- IN THE SECOND

         17   SENTENCE, THESE ARE THE CRITERIA OFTEN USED TO DETERMINE HOW

         18   TO PACKAGE.  ONE OF THE SORT OF STANDARD SOFTWARE TECHNIQUES

         19   OFTEN IS TO PUT THINGS THAT USE EACH OTHER EXTENSIVELY INTO

         20   THE SAME DLL.  THERE'S NO OBLIGATION TO DO THAT.  THERE ARE

         21   OTHER WAYS OF DOING IT, BUT, IN GENERAL, YOU DO THAT IF IT

         22   MAKES SOME SENSE.

         23   Q.  AND IF YOU MADE A PACKAGING ERROR THAT WAS EXTREME

         24   ENOUGH, YOU COULD ADVERSELY AFFECT ALL THREE OF THESE

         25   CONSIDERATIONS, COULDN'T YOU?  YOU COULD ADVERSELY AFFECT
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          1   STORAGE AND LOADING EFFICIENCY.  YOU COULD ADVERSELY AFFECT

          2   FILE REUSABILITY.  AND YOU COULD ALSO ADVERSELY AFFECT

          3   EXECUTION PERFORMANCE, CORRECT?

          4   A.  CERTAINLY THE CHOICE YOU MADE CAN TAKE YOU TO EITHER

          5   EXTREME.  I CAN CHOOSE THE SET OF PACKAGING WHICH WOULD MAKE

          6   IT MUCH MORE EFFICIENT.  I CAN CHOOSE THE SET THAT WOULD

          7   MAKE IT MUCH LESS EFFICIENT.  AND THAT MAY DEPEND ACTUALLY

          8   ON THE PARTICULAR STUFF THAT A MANUFACTURER PUTS IN HIS

          9   MACHINE.

         10             YOU HAVE A LOT OF FREEDOM.  ONE OF THE ISSUES OF

         11   SOFTWARE IS YOU HAVE AN AWFUL LOT OF FREEDOM AND ONE WOULD

         12   LIKE A LOT OF PEOPLE TO HAVE THAT FREEDOM AND NOT DEPEND ON

         13   JUST THE PARTICULAR WAYS THAT MICROSOFT WANTED TO PACKAGE

         14   THEIR STUFF.

         15   Q.  BUT THE FREEDOM IS NOT UNBOUNDED, IS IT, PROFESSOR

         16   FARBER, BECAUSE YOU HAVE TO BEAR IN MIND IN THESE PACKAGING

         17   DECISIONS, CONSIDERATIONS OF STORAGE AND LOADING EFFICIENCY,

         18   FILE REUSABILITY AND EXECUTION PERFORMANCE, CORRECT?

         19   A.  OF COURSE.  THAT'S PART OF THE SKILLS THAT PEOPLE HAVE

         20   EVOLVED OVER THE YEARS IN PACKAGING.  SOME PEOPLE DO IT

         21   WELL; SOME PEOPLE DON'T DO IT WELL.

         22   Q.  YOU DO NOT REGARD YOURSELF AS AN EXPERT IN THE DESIGN OF

         23   MICROSOFT'S WINDOWS OPERATING SYSTEMS, DO YOU?

         24   A.  I CERTAINLY AM NOT AN EXPERT IN THE DESIGN OF WINDOWS

         25   OPERATING SYSTEMS.
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          1   Q.  AND YOU HAVE NEVER SEEN THE SOURCE CODE FOR WINDOWS 95,

          2   CORRECT?

          3   A.  I HAVE BEEN OFFERED IT OFTEN, BUT I HAVE DECLINED TO

          4   SIGN THE NONDISCLOSURE AGREEMENTS NECESSARY.

          5   Q.  AND YOU HAVE NEVER SEEN ANY OF THE SOURCE CODE FOR

          6   WINDOWS 98, HAVE YOU?

          7   A.  THE SAME COMMENT.

          8   Q.  OTHER THAN AT A VERY HIGH LEVEL OF GENERALITY, YOU DO

          9   NOT KNOW ANYTHING ABOUT THE INTERNALS OF WINDOWS 95 OR

         10   WINDOWS 98, DO YOU?

         11   A.  OTHER THAN AT THE LEVEL OF IT IS COMPOSED OF AN

         12   OPERATING SYSTEM, A LOT OF MIDDLEWARE AND APPLICATIONS, AND

         13   THESE THINGS TEND TO HAVE THE SAME SIMILARITIES, NO, I AM

         14   NOT AN EXPERT ON THAT.

         15   Q.  IN YOUR VIEW, THE OPERATING SYSTEM PORTION OF THE

         16   PRODUCT THAT IS MARKETED BY MICROSOFT AS WINDOWS 98 SHOULD

         17   BE RESTRICTED TO THE KERNEL; IS THAT RIGHT?

         18   A.  IT SHOULD BE RESTRICTED TO THOSE THINGS WHICH DO A SET

         19   OF FUNCTIONS.  NOT HAVING LOOKED AT KERNEL 32.XE OR .DLL, I

         20   DON'T KNOW EXACTLY WHAT'S IN THERE, BUT I SUSPECT THAT

         21   THAT'S A CLOSE RELATIVE OF WHAT A KERNEL OPERATING SYSTEM

         22   SHOULD DO.

         23             OUR EXPERIENCE OVER THE YEARS -- AND I BELIEVE, IN

         24   FACT, EVEN MICROSOFT EMPLOYEES WOULD PROBABLY AGREE TO

         25   THIS, BASED ON THE MACH EXPERIENCE -- THAT SMALL KERNALS
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          1   THAT DO THE FUNDAMENTAL THINGS THAT OPERATING SYSTEMS

          2   USUALLY CALL UPON IT TO DO -- RESOURCE ALLOCATION,

          3   MANAGEMENT, PROTECTION, AND PRIMITIVE I/O CAPABILITIES IN

          4   CERTAIN PARTS OF THE FILE SYSTEM -- ARE GOOD THINGS.

          5   Q.  NOW, WHEN I ASKED YOU AT YOUR DEPOSITION TO IDENTIFY THE

          6   SOFTWARE CODE THAT MADE UP THE KERNEL OF WINDOWS 98, YOU

          7   TOLD ME YOU COULDN'T DO THAT, CORRECT?

          8   A.  THAT IS CORRECT.  THAT IS CORRECT AT THAT TIME.  AND AS

          9   I SAID, I AM NOT ABSOLUTELY SURE THAT KERNEL 32.DLL IS THAT,

         10   BUT PARTOVI'S DESCRIPTION STRONGLY SUGGESTS THAT THAT'S THE

         11   KERNEL OPERATING SYSTEM.

         12   Q.  SO WHEN YOU LISTENED TO THE PART OF HADI PARTOVI'S

         13   DEPOSITION THAT MS. DE MORY TOLD YOU I MIGHT PLAY FOR YOU

         14   TODAY, YOU LEARNED WHAT THE KERNEL OF WINDOWS 98 WAS; IS

         15   THAT CORRECT?

         16   A.  NO, I DID NOT SAY THAT.  I SAW HIS DESCRIPTION OF KERNEL

         17   32.DLL AND HIS DESCRIPTION OF WHAT IT DID.  AND THAT SORT OF

         18   SOUNDED VERY MUCH LIKE THE KERNEL.  I HAVE NO ASSURANCE THAT

         19   THAT'S ALL IT DOES AND NO ASSURANCE THAT IT DOESN'T NEED

         20   OTHER THINGS, AND I NOTICED THAT BY READING THE DEPOSITION,

         21   NOT BY WATCHING THE VIDEO.

         22   Q.  NOW, DIRECTING YOUR ATTENTION TO PARAGRAPH 10 OF YOUR

         23   WRITTEN TESTIMONY, PROFESSOR FARBER, WHICH APPEARS STARTING

         24   AT THE BOTTOM OF PAGE 4 -- AND TELL ME WHEN YOU'RE THERE,

         25   SIR.
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          1   A.  I'M THERE, SIR.

          2   Q.  YOU INFORM THE COURT THAT YOUR VIEW OF WHAT CONSTITUTES

          3   AN OPERATING SYSTEM IS BASED ON -- AND I QUOTE -- "COMMONLY

          4   UNDERSTOOD AND ACCEPTED PRINCIPLES AND PRACTICES IN THE

          5   FIELD OF COMPUTER SCIENCE;" IS THAT CORRECT?

          6   A.  YES, SIR.

          7   Q.  YOU'RE NOT CONTENDING THAT ALL REPUTABLE COMPUTER

          8   SCIENTISTS AGREE WITH YOUR VIEW OF WHAT CONSTITUTES AN

          9   OPERATING SYSTEM, ARE YOU?

         10   A.  I HAVE NOT DONE A SURVEY ACROSS THE FIELD, BUT THE

         11   STANDARD TEXTBOOKS TEND TO REFLECT ROUGHLY THAT SAME THING,

         12   AND THE WAY IT'S TAUGHT IN ALMOST EVERY -- I CAN'T SAY

         13   THAT -- IN A LARGE NUMBER OF OPERATING SYSTEM COURSES IS

         14   THAT WAY, AND IT'S USUALLY DONE FOR GOOD REASON.  IT ALSO

         15   REFLECTS 30 YEARS OF EXPERIENCE IN THE FIELD IN WHAT'S

         16   TENDED TO EVOLVE.

         17   Q.  HAVE YOU EVER HEARD OF YOUR VIEW, WHICH IS THAT AN

         18   OPERATING SYSTEM IS RESTRICTED TO THE KERNEL FUNCTIONALITY

         19   TERMED "EXTREME"?

         20   A.  I THINK I MIGHT HAVE HEARD THAT IN SOME PRESS RELEASE,

         21   BUT I'M NOT SURE.  I WON'T COMMENT WHO MADE THE PRESS

         22   RELEASE.  I DON'T THINK THAT'S EXTREME.  IF IT'S EXTREME,

         23   THEN WE'RE ALL TEACHING -- MANY OF US ARE TEACHING EXTREME

         24   POINTS OF VIEW IN OUR COURSES.  AND ACADEMICS TEND NOT TO BE

         25   TERRIBLY EXTREME IN THIS FIELD.
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          1   Q.  SOME PEOPLE TEACH A VERY DIFFERENT VIEW OF OPERATING

          2   SYSTEMS, DON'T THEY?

          3   A.  I HAVE NO EXPERIENCE.  THE COURSES I'VE LOOKED AT AT THE

          4   INSTITUTIONS THAT I USUALLY RESPECT TEND TO TEACH ROUGHLY

          5   THE SAME THING.  THERE ARE DIFFERENT UNDERLYING TECHNOLOGIES

          6   IN OPERATING SYSTEMS.  SOME OF THOSE GIVE DIFFERENT VIEWS.

          7   THEY HARDLY EVER CHANGE VERY MUCH FROM SORT OF THE BASIC

          8   NOTIONS OF WHAT AN OPERATING SYSTEM SHOULD DO.

          9             I PROBABLY SHOULD ELABORATE, TOO, THAT THIS FIELD

         10   IS VERY PRONE TO TAKE A TERM OF THE TRADE, IF I CAN USE IT

         11   THAT WAY, AND ELABORATE IT INTO A MARKETING TERM.  SO I

         12   THINK YOU HAVE TO LOOK AT WHAT THE SCIENCE, IF YOU WANT,

         13   CALLS AN OPERATING SYSTEM, NOT WHAT THE COMMERCIAL WORLD

         14   TENDS TO CALL IT.

         15   Q.  AND THOSE ARE SOMETIMES VERY DIFFERENT, AREN'T THEY?

         16   WHAT ACADEMICS REFER TO AS AN OPERATING SYSTEM CAN BE QUITE

         17   DRAMATICALLY DIFFERENT THAN WHAT BUSINESS PEOPLE REFER TO AS

         18   AN OPERATING SYSTEM?

         19   A.  ONE IS A SALES POINT OF VIEW, AND THE OTHER IS A

         20   TECHNICAL POINT OF VIEW.

         21   Q.  NOW, WHEN I ASKED YOU AT YOUR DEPOSITION WHAT I COULD DO

         22   WITH AN OPERATING KERNEL ALL BY ITSELF, YOU TOLD ME THAT I

         23   WOULD HAVE TO ADD OTHER SOFTWARE TO DO ANYTHING WITH IT

         24   EXCEPT JUST LET IT RUN, CORRECT?

         25   A.  IN GENERAL, AN OPERATING SYSTEM WHICH SORT OF SITS THERE
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          1   BY ITSELF -- IT VIBRATES, BUT IT DOESN'T DO VERY MUCH -- YOU

          2   USUALLY HAVE TO ADD SOMETHING TO IT.  DEPENDING ON WHAT

          3   YOU'RE TRYING TO DO, IT MAY BE A VERY SIMPLE THING.

          4             IF YOU'RE BUILDING A CONTROLLER FOR A CAR, IT

          5   MAY -- YOU WOULD TEND TO HAVE A LITTLE OPERATING SYSTEM IN

          6   THERE, DEPENDING ON THE CAR, OR AN AIRCRAFT, CERTAINLY.  AND

          7   YOU MIGHT ADD SOME CODE TO GATHER DATA, AND A FEW APPS TO

          8   PROCESS THAT DATA.  IF YOUR KERNEL OPERATING SYSTEM IS GOING

          9   TO INTERFACE WITH A USER, IN GENERAL, YOU SUPPLY ONE OR MORE

         10   SHELLS -- ONE OR MORE THINGS THAT INTERACT WITH THE USER,

         11   AND USUALLY A WHOLE VARIETY OF THEM ARE AVAILABLE IN THE USE

         12   THAT YOU -- A USER, OR THE MANUFACTURER, OR ANY NUMBER OF

         13   PEOPLE WILL CHOOSE WHICH ONE TO USE AS THE STANDARD ONE AND

         14   THEN, DEPENDING ON THE SYSTEM, MANY OF US PUT OUR OWN IN.

         15   Q.  THE AVERAGE NONTECHNICAL USER THAT WE DISCUSSED A LOT AT

         16   YOUR DEPOSITION, THE PERSON WHO BUYS A NEW COMPUTER AT THE

         17   WAL-MART, HAS NO DESIRE TO SIT AND STARE AT AN OPERATING

         18   SYSTEM IDLING, DO THEY?

         19   A.  I WOULD NEVER SUGGEST THAT THEY WOULD WANT TO, AND I

         20   WOULD NEVER SUGGEST THAT THAT'S ALL YOU SEND OUT WITH A

         21   MACHINE.  THAT'S NOT WHAT I SAID.

         22   Q.  BECAUSE WHAT YOU SEND OUT ON THE MACHINE -- WHAT

         23   BUSINESS PEOPLE REFER TO AS AN OPERATING SYSTEM IS FAR

         24   BROADER THAN WHAT YOU ARE SAYING IS AN OPERATING SYSTEM,

         25   CORRECT?
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          1   A.  USUALLY PEOPLE TALK ABOUT OPERATING SYSTEMS -- THE

          2   COMMERCIAL PRODUCT.  AND I TRY NOT TO GET CONFUSED BETWEEN

          3   AN OPERATING SYSTEM AND WHAT I CALL AN OPERATING SYSTEM

          4   ENVIRONMENT.  LET ME TRY TO GET SOME TERMS THAT MAYBE MAKE

          5   MORE SENSE, AND I AM GOING TO STRETCH A LITTLE BIT ON ONE OF

          6   THE TERMS, JUST BECAUSE, AGAIN, IT'S GOTTEN COMMERCIALLY

          7   TAINTED A LITTLE BIT, BUT IF YOU LOOK AT A KERNEL OPERATING

          8   SYSTEM, THE OPERATING SYSTEM WE'RE TALKING ABOUT, AND A

          9   WHOLE BUNCH OF THINGS WHICH USED TO BE CALLED MIDDLEWARE --

         10   STILL ARE, BUT MIDDLEWARE HAS EXPANDED TO TALK ABOUT NETWORK

         11   BASE STUFF, BUT LET ME USE THE TERM ANYWAY, IF YOU'LL ALLOW

         12   ME TO -- AND APPLICATIONS WOULD SIT ON TOP OF IT.

         13             AND I THINK WE'RE SORT OF ALL IN AGREEMENT.  THAT

         14   DIVIDES THE WORLD NICELY, AND WE MAY HAVE DISCUSSIONS AT THE

         15   BORDERS AS TO WHERE APPLICATIONS INTRUDE ON MIDDLEWARE AND

         16   WHERE MIDDLEWARE MAY INTRUDE ON OPERATING SYSTEMS.  THOSE

         17   BOUNDARIES ARE NEVER ABSOLUTE, BUT THEY ARE USUALLY,

         18   IN FACT, FAIRLY WELL-ACCEPTED BY THE FIELD.

         19   Q.  ARE YOU FAMILIAR WITH A TEXTBOOK BY PROFESSOR HARVEY

         20   DEITEL AT BOSTON COLLEGE ENTITLED OPERATING SYSTEMS.

         21   A.  NO, I AM NOT FAMILIAR WITH THAT PARTICULAR TEXTBOOK.

         22   THERE ARE A SEMI-INFINITE NUMBER OF TEXTBOOKS LABELED

         23   OPERATING SYSTEMS.  WHO'S THE PUBLISHER?

         24   Q.  IT'S PUBLISHED -- IT WAS PUBLISHED IN 1990 BY

         25   ADDISON-WESLEY.
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          1   A.  OKAY.  1990 IS ALMOST ANCIENT HISTORY.

          2             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO SHOW THE

          3   WITNESS WHAT'S BEEN PREVIOUSLY MARKED AS DEFENDANT'S EXHIBIT

          4   2074 FOR IDENTIFICATION.

          5             THE WITNESS:  I DON'T GET A COPY OF THE BOOK?

          6             MR. HOLLEY:  WE'RE NOT MADE OF MONEY, PROFESSOR.

          7   BY MR. HOLLEY:

          8   Q.  DIRECTING YOUR ATTENTION TO THE THIRD PAGE OF THIS

          9   TEXTBOOK -- IN PARTICULAR TO THE LAST PARAGRAPH ON THAT

         10   PAGE -- AND I'LL READ YOU WHAT PROFESSOR DEITEL SAYS IS AN

         11   OPERATING SYSTEM AND THEN ASK YOU IF YOU AGREE WITH IT.

         12             HE SAYS, "OPERATING SYSTEMS ARE PRIMARILY RESOURCE

         13   MANAGERS; THE MAIN RESOURCE THEY MANAGE IS COMPUTER HARDWARE

         14   IN THE FORM OF PROCESSORS, STORAGE, INPUT/OUTPUT DEVICES,

         15   COMMUNICATION DEVICES AND DATA.  OPERATING SYSTEMS PERFORM

         16   MANY FUNCTIONS, SUCH AS IMPLEMENTING THE USER INTERFACE,

         17   SHARING HARDWARE AMONG USERS, ALLOWING USERS TO SHARE DATA

         18   AMONG THEMSELVES, PREVENTING USERS FROM INTERFERING WITH ONE

         19   ANOTHER, SCHEDULING RESOURCES AMONG USERS, FACILITATING

         20   INPUT/OUTPUT, RECOVERING FROM ERRORS, ACCOUNTING FOR

         21   RESOURCE USAGE, FACILITATING PARALLEL OPERATIONS, ORGANIZING

         22   DATA FOR SECURE AND RAPID ACCESS, AND HANDLING NETWORK

         23   COMMUNICATIONS."

         24             WHAT, IF ANYTHING, PROFESSOR FARBER, IS WRONG WITH

         25   THAT DEFINITION OF AN OPERATING SYSTEM?
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          1   A.  I MIGHT QUESTION HIM ON WHAT HE MEANS BY "IMPLEMENTING

          2   THE USER INTERFACE."  IF YOU CHANGE THE WORDS TO

          3   "FACILITATING THE ABILITY TO IMPLEMENT A USER INTERFACE," I

          4   WOULD PROBABLY ACCEPT THAT.  THE OTHER THINGS ARE A MATTER

          5   OF HOW MUCH YOU ASSUME -- SUBSUME UNDER THAT.  CERTAINLY --

          6   YOU KNOW, AGAIN, RAPID READING OF A BOOK IN THE INTRODUCTION

          7   IS PRONE TO ERROR.  SO IF I ACCEPT THIS AND THEN YOU SHOW ME

          8   FIVE THINGS THAT ELABORATE ON THEM, I MAY CHANGE MY MIND.

          9             BUT, IN GENERAL, DEPENDING ON THE DEPTH OF EACH

         10   ONE OF THESE, SURE, THEY REFLECT ROUGHLY WHAT I SAID.

         11   Q.  ONE OF THE FUNCTIONS THAT PROFESSOR DEITEL SAYS IS

         12   PERFORMED BY AN OPERATING SYSTEM IS HANDLING NETWORK

         13   COMMUNICATIONS, CORRECT?  THAT'S THE LAST THING IN HIS LIST.

         14   A.  THAT HINGES ON THE WORD OF HANDLING NETWORK

         15   COMMUNICATIONS.  HE CERTAINLY SAYS IT, BUT THAT'S WHAT I

         16   SAID.  I TALKED ABOUT DEPTH OF WHAT'S MEANT BY SOME OF THESE

         17   TERMS.

         18   Q.  IF HE MEANS INCLUDING THE ENTIRE NETWORKING STACK IN THE

         19   OPERATING SYSTEM, YOU DISAGREE WITH HIM, CORRECT?

         20   A.  I WOULD THINK THAT THAT WOULD BE A MAJOR ERROR AND I

         21   KNOW OF -- I WOULD NOT RECOMMEND THAT TO ANYBODY.

         22   Q.  BECAUSE WHEN YOU TALK ABOUT AN OPERATING SYSTEM, YOU ARE

         23   TALKING ABOUT KERNEL-LEVEL FUNCTIONALITY, AND YOU DO NOT

         24   THINK THAT AN ENTIRE NETWORKING STACK BELONGS AT THE KERNEL

         25   LEVEL; IS THAT CORRECT?
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          1   A.  IT'S MORE COMPLICATED THAN THAT.  WHEN YOU PUT CODE --

          2   ALLOW CODE IN, WHICH IS USER-ORIENTED CODE, I.E. TELNET AND

          3   FTP AND MANY OF THE PIECES ON THAT, YOU RUN INTO REAL

          4   INTEGRITY PROBLEMS IN THE SENSE THAT YOU'RE LETTING PEOPLE

          5   OPERATE INSIDE THE VAULT.

          6             ONE WAY YOU CAN THINK ABOUT THE OPERATING SYSTEM

          7   IS IT'S A STRONGHOLD AND YOU HAVE TO SHOW SORT OF AN I.D.

          8   CARD TO GET IN.  AND SOMETIMES THAT I.D. CARD IS CALLED

          9   CROSSING THE RING BOUNDARIES, THE PROTECTION BOUNDARIES INTO

         10   THE OPERATING SYSTEM.  ONCE YOU GET INTO THE VAULT, YOU CAN

         11   CAUSE A LOT OF TROUBLE.  YOU CAN INTERFERE WITH WHAT

         12   SOMEBODY ELSE IS DOING, AND IF YOU'RE IN A NETWORK

         13   ENVIRONMENT, YOU CAN MAKE YOUR COMPUTER VERY VULNERABLE.

         14             YOU KNOW, IF I IMPLEMENTED YOUR ENVIRONMENT WRONG,

         15   SOMEBODY FROM OUTSIDE, ASSUMING YOU WERE CONNECTED TO THE

         16   NET OR HAD A DIALED-IN LINE, COULD QUIETLY COME IN,

         17   PENETRATE YOUR PROTECTION AND CAUSE CHAOS.  SO WE TEND TO BE

         18   VERY CAREFUL ABOUT WHAT WE PUT INSIDE THE VAULT.

         19             AND MY FEELING IS THAT THE LARGE PART OF THE

         20   INTERNET DOESN'T BELONG INSIDE THE VAULT.  FIRST OF ALL,

         21   USERS WILL WANT TO REPLACE PARTS OF IT.  I DON'T HAPPEN TO

         22   LIKE THE TELNET THAT COMES WITH THE WINDOWS BOX -- BOX IN

         23   THE SENSE OF SOFTWARE PRODUCTS.  I REPLACED IT BY A

         24   PUBLICLY-AVAILABLE THIRD-PARTY THING, AND IT WORKS QUITE

         25   NICELY AND IT OPERATES IN MY SPACE.
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          1             SOMETIMES I WANT TO DEAL WITH PARAMETERS WHICH ARE

          2   RELEVANT -- AND THIS HAPPENS LESS ON A P.C., BUT ON A SHARED

          3   ENVIRONMENT, I MAY WANT TO AFFECT SOME PARAMETERS WHICH MAKE

          4   MY USE OF THE NETWORK MORE EFFICIENT, BUT WILL DAMAGE OTHER

          5   USES.  AND IF I'M IN A MIXED CLIENT SERVER WHERE I'M

          6   PROVIDING SERVICES TO THE OUTSIDE WHILE I'M USING IT AS A

          7   REGULAR P.C., I MAY WANT TO SEPARATE THIS.  I MAY WANT TO

          8   TELL THE CLIENT SOFTWARE THAT IT HAS CERTAIN THINGS I DON'T

          9   WANT -- IT WOULD BE INADVISABLE FOR ME TO HAVE.  SO I NEED A

         10   LOT OF FLEXIBILITY.  I USUALLY GET THIS BY PUTTING LARGE

         11   PARTS OF THE NETWORK CODE OUTSIDE THE VAULT.

         12   Q.  ARE YOU FAMILIAR WITH A --

         13             THE COURT:  WOULD THIS BE AN APPROPRIATE TIME TO

         14   TAKE A MID-MORNING RECESS?

         15             MR. HOLLEY:  CERTAINLY, YOUR HONOR.

         16             THE COURT:  ALL RIGHT.  ABOUT TEN MINUTES.

         17             (A RECESS WAS TAKEN.)

         18             (AFTER RECESS.)

         19   BY MR. HOLLEY:

         20   Q.  PROFESSOR FARBER, ARE YOU FAMILIAR WITH A TEXTBOOK

         21   WRITTEN BY ABRAHAM SILBERSCHATZ AT THE UNIVERSITY OF TEXAS,

         22   AND PETER GALVIN AT BROWN UNIVERSITY, ENTITLED OPERATING

         23   SYSTEM CONCEPTS?

         24   A.  IT'S NOT A BOOK I NORMALLY USE, BUT I THINK I SAW IT GO

         25   PAST MY NOSE ONCE.
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          1   Q.  OKAY.

          2             MR. HOLLEY:  I'D LIKE TO SHOW THE WITNESS, YOUR

          3   HONOR, WHAT HAS BEEN MARKED FOR IDENTIFICATION AS

          4   DEFENDANT'S EXHIBIT 2073, WHICH IS THE FIRST CHAPTER OF THIS

          5   BOOK.

          6   BY MR. HOLLEY:

          7   Q.  PROFESSOR FARBER, DIRECTING YOUR ATTENTION, SIR, TO PAGE

          8   3 OF THE BOOK, WHICH IS ACTUALLY THE FIRST PAGE IN CHAPTER

          9   ONE --

         10             MS. DE MORY:  YOUR HONOR, IF I MAY FOR THE RECORD,

         11   SINCE THIS HAS NOT BEEN OFFERED INTO EVIDENCE, BEFORE

         12   MR. HOLLEY ACTUALLY READS PART THE BOOK INTO EVIDENCE, I

         13   THINK IT SHOULD BE OFFERED.

         14             MR. HOLLEY:  I AM NOT OFFERING THE BOOK INTO

         15   EVIDENCE, YOUR HONOR.  IT IS A TEXTBOOK ON OPERATING

         16   SYSTEMS, AND I AM JUST ASKING IF IT AFFECTS PROFESSOR

         17   FARBER'S OPINION -- THIS PARTICULAR STATEMENT.

         18             THE COURT:  I THINK HE CAN DO THAT.

         19   BY MR. HOLLEY:

         20   Q.  PROFESSOR FARBER, THE FIRST PARAGRAPH READS:  "AN

         21   OPERATING SYSTEM IS A PROGRAM THAT ACTS AS AN INTERMEDIARY

         22   BETWEEN A USER OF A COMPUTER AND THE COMPUTER HARDWARE.  THE

         23   PURPOSE OF AN OPERATING SYSTEM IS TO PROVIDE AN ENVIRONMENT

         24   IN WHICH A USER CAN EXECUTE PROGRAMS.  THE PRIMARY PURPOSE

         25   OF AN OPERATING SYSTEM" --
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          1             THE COURT:  PRIMARY GOAL.

          2             MR. HOLLEY:  PARDON?  I AM SORRY, YOUR HONOR.

          3             "THE PRIMARY GOAL OF AN OPERATING SYSTEM IS THUS

          4   TO MAKE THE COMPUTER SYSTEM CONVENIENT TO USE.  A SECONDARY

          5   GOAL IS TO USE THE COMPUTER HARDWARE IN AN EFFICIENT

          6   MANNER."

          7             DO YOU AGREE WITH PROFESSORS SILBERSCHATZ AND

          8   GALVIN THAT THE PRIMARY GOAL OF AN OPERATING SYSTEM IS TO

          9   MAKE A COMPUTER CONVENIENT TO USE, PROFESSOR FARBER?

         10   A.  THAT IS A LOADED TERM.  IN ORDER TO REALLY ANSWER

         11   WHETHER I AGREE WITH HIS USE OF THAT TERM, "CONVENIENT TO

         12   USE," I'D HAVE TO READ THE BOOK.

         13             ONE COULD ARGUE THAT THE ROLE OF EVEN THE

         14   OPERATING SYSTEM I TALK ABOUT IS TO MAKE THE COMPUTER EASY

         15   TO USE BY SOFTWARE AND, IN FACT, THE EVOLUTION OF OPERATING

         16   SYSTEMS HAPPENED THAT WAY.  FUNCTIONS WHICH WERE, OF

         17   NECESSITY, BOTH SHARED AMONG EVERYBODY AND WHICH HAD ACCESS

         18   TO HARDWARE WHICH WAS UNIQUE AND HAD TO BE HANDLED CORRECTLY

         19   TENDED TO EVOLVE DOWN TO SOMETHING WE CALLED THE OPERATING

         20   SYSTEM.

         21             MY EARLIEST WORK AS A BRIGHT-EYED YOUNG EMPLOYEE

         22   AT BELL LABORATORIES WAS TO WORK ON ONE OF THE FIRST OF

         23   THOSE OPERATING SYSTEMS.  AND THAT IS HOW WE EVOLVED IT.

         24   Q.  BUT IT EVOLVED BEYOND JUST THE KERNEL, DIDN'T IT?  IT --

         25   A.  I AM SORRY.  FINISH.
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          1   Q.  IT EVOLVED TO INCLUDE OTHER FUNCTIONS IN THE WAY YOU

          2   TOLD ME AT YOUR DEPOSITION THAT ALL OPERATING SYSTEMS EVOLVE

          3   TO INCLUDE OTHER FUNCTIONS, CORRECT?

          4   A.  THEY CERTAINLY EVOLVE TO HAVE OTHER FUNCTIONS THAN THE

          5   ONE WE STARTED WITH, BUT I THINK, IF I GIVE A VERY LOOSE

          6   READING -- AND, AGAIN, I WOULD HAVE TO READ THE BOOK TO SEE

          7   WHAT HE REALLY MEANS -- TO WHAT THIS AUTHOR SAYS, I THINK

          8   YOU WOULD FIND IT AT ODDS WITH THE MORE ACCEPTABLE BOOKS,

          9   LIKE TENNENBAUM AND OTHERS THAT ARE USED MORE EXTENSIVELY.

         10             YOU REALIZE THAT ALMOST ANYBODY CAN WRITE A BOOK.

         11   I EVEN WROTE PART OF ONE.

         12   Q.  PROFESSOR SILBERSCHATZ TEACHES AT THE UNIVERSITY OF

         13   TEXAS AND PROFESSOR GALVIN TEACHES AT BROWN UNIVERSITY. IS

         14   IT YOUR TESTIMONY THAT THEY DON'T KNOW WHAT THEY'RE TALKING

         15   ABOUT WHEN IT COMES TO OPERATING SYSTEM SOFTWARE?

         16   A.  I KNOW -- CERTAINLY DON'T KNOW SILBERSCHATZ.  I THINK --

         17   NO, IN FACT, I DON'T KNOW EITHER ONE OF THEM. I HAVE NO IDEA

         18   OF THEIR CREDENTIALS.  I HAVE NO IDEA OF THEIR EXPERIENCE.

         19   WRITING TEXTBOOKS DOES NOT REQUIRE A LOT OF EXPERIENCE.

         20             AND, AGAIN, I AM NOT CRITICIZING THEM.  I HAVE TO

         21   READ THE BOOK TO SEE WHAT THEY MEAN BY "CONVENIENCE."  AND,

         22   YOU KNOW, WE MAY AGREE IN THE END, AFTER I READ THE BOOK,

         23   BUT I DON'T THINK YOU WANT MY TO DO THAT RIGHT NOW.

         24   Q.  YOUR TESTIMONY PLACES WHAT THEY CALL THE SECONDARY GOAL

         25   OF AN OPERATING SYSTEM, NAMELY, TO HAVE COMPUTER HARDWARE
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          1   USED EFFICIENTLY, THE PRIMARY GOAL, CORRECT?  YOU SAY

          2   EFFICIENCY IS THE PRIMARY GOAL.

          3   A.  I USED TERMS LIKE "TECHNICAL EFFICIENCY."  THE PRIMARY

          4   GOAL FOR OTHER THINGS, OTHER THAN THE OPERATING SYSTEM -- I

          5   DON'T THINK I SAID THAT THAT IS THE ONLY PURPOSE OF AN

          6   OPERATING SYSTEM.  IT'S TO EXTEND AND PROVIDE A MASK, IF YOU

          7   WANT, FOR THE UNDERLYING MACHINE.

          8             AND THAT'S ONE OF THE THINGS WE HAVE DONE VERY

          9   WELL.  WE HAVE PROVIDED A RELATIVELY STABLE SET OF SERVICES

         10   THAT ARE VERY TRICKY, BECAUSE THEY DO HAVE THIS VAULT THING.

         11   AND WE'RE ABLE TO CHANGE THE INSIDE OF THE VAULT WITHOUT

         12   HAVING TO CHANGE, EVERY TIME WE DO IT, WHAT PEOPLE WHO USE

         13   THAT VAULT.

         14   Q.  I'M SORRY.  WERE YOU FINISHED?

         15   A.  YES, I AM FINISHED.

         16   Q.  EVEN AMONG ACADEMICS, THERE IS NO GENERALLY ACCEPTED

         17   DEFINITION OF WHAT CONSTITUTES AN OPERATING SYSTEM, IS

         18   THERE?

         19   A.  IF BY "GENERALLY ACCEPTED DEFINITION," YOU MEAN YOU'LL

         20   FIND EVERY ACADEMIC TO AGREE ON ANYTHING -- THERE IS NO

         21   COMMON AGREEMENT ON ANYTHING.  THAT IS ONE OF THE JOYS OF

         22   THE ACADEMIC WORLD.  IT'S A MARKET FOR IDEAS.

         23             I BELIEVE IT IS THE CASE, FROM FROM MY EXPERIENCE,

         24   THAT THE DEFINITION I USE -- AND I SUSPECT THE DEFINITION

         25   SOME PEOPLE IN MICROSOFT WOULD USE -- IS ESSENTIALLY WIDELY
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          1   ACCEPTED.

          2   Q.  TAKE A LOOK AT PAGE 5 OF THE BOOK THAT PROFESSOR

          3   SILBERSCHATZ AND PROFESSOR GALVIN HAVE WRITTEN IN THE THIRD

          4   PARAGRAPH THERE.  THEY SAY, "THERE IS ALSO NO UNIVERSALLY

          5   ACCEPTED DEFINITION OF WHAT IS PART OF THE OPERATING SYSTEM

          6   AND WHAT IS NOT.  A SIMPLE VIEWPOINT IS THAT EVERYTHING A

          7   VENDOR SHIPS WHEN YOU ORDER, `THE OPERATING SYSTEM,' SHOULD

          8   BE CONSIDERED."

          9             AND THAT IS, IN FACT, THE WAY BUSINESS PEOPLE, AS

         10   OPPOSED TO ACADEMICS, THINK ABOUT OPERATING SYSTEMS, ISN'T

         11   IT?  THAT THE OPERATING SYSTEM INCLUDES WHAT YOU GET WHEN

         12   YOU CALL UP SUN MICROSYSTEMS AND SAY, "I WOULD LIKE THE

         13   PRODUCT IN YOUR CATALOG CALLED WEB-ENHANCED SOLARIS 2.6,

         14   CORRECT?

         15   A.  IF YOU'LL READ THE REST OF THAT PARAGRAPH, YOU'LL SAVE

         16   THE ATTORNEY'S VOICE.

         17             AT THE END OF THAT PARAGRAPH, IT SAYS:  "A MORE

         18   COMMON DEFINITION IS THAT THE OPERATING SYSTEM IS THE ONE

         19   PROGRAM RUNNING AT ALL TIMES IN THE COMPUTER (USUALLY CALLED

         20   THE KERNEL), WITH ALL ELSE BEING APPLICATION PROGRAMS.  THE

         21   LATTER IS MORE COMMON AND IS THE ONE WE GENERALLY FOLLOW."

         22             SO I THINK WHAT HE SAYS IS HE AGREES WITH ME.

         23   Q.  BUT MY QUESTION TO YOU, SIR, IS WHAT DO BUSINESSMEN

         24   SAY --  NOT PROFESSORS, BUT BUSINESS PEOPLE WHO DO BUSINESS

         25   IN THE WORLD?  WHAT DO THEY CALL OPERATING SYSTEMS?  THEY
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          1   REFER TO THEM AS WHAT YOU GET WHEN YOU ORDER WHAT PROFESSOR

          2   SILBERSCHATZ AND PROFESSOR GALVIN CALL THE OPERATING SYSTEM,

          3   CORRECT?

          4   A.  I DON'T WANT TO PUT WORDS IN YOUR MOUTH COMPLETELY, BUT

          5   IF YOU -- I AM NOT THE CROSS-EXAMINER.  BUT IF YOU INCLUDE

          6   EVERYTHING THAT IS IN THE BOX, THEN YOU GET THE ABSURD

          7   NOTION THAT THE PINBALL MACHINE AND THE SOLITAIRE GAME THAT

          8   ARE DISTRIBUTED BY MICROSOFT ARE PART OF THE OPERATING

          9   SYSTEM.  AND THAT IS JUST ABSURD.

         10             MARKETING TERMS ARE THE BANE OF THE FIELD.  IT

         11   OBSOLETES THE TERMS THAT REALLY SHOULD BE USED BY MARKETING

         12   HYPE.  AND ONE OF THE PROBLEMS IN THE COMPUTER SCIENCE

         13   BUSINESS IS KEEPING AHEAD OF THE MARKETING HYPE AND TRYING

         14   TO GET TERMS THAT EVERYBODY UNDERSTANDS.

         15             SO I HAVE NO IDEA WHAT THEY MEAN BY THE MARKETING

         16   TERM "OPERATING SYSTEM."  IT CERTAINLY CAN'T MEAN THE

         17   SOLITAIRE GAME.

         18   Q.  OKAY.  LOOK AT WHAT THEY SAY IN THE SECOND PARAGRAPH

         19   HERE ON PAGE 5.  THEY SAY:  "IN GENERAL, HOWEVER, THERE IS

         20   NO COMPLETELY ADEQUATE DEFINITION OF AN OPERATING SYSTEM.

         21   OPERATING SYSTEMS EXIST BECAUSE THEY ARE A REASONABLE WAY TO

         22   SOLVE THE PROBLEM OF CREATING A USABLE COMPUTING SYSTEM.

         23   THE FUNDAMENTAL GOAL OF COMPUTER SYSTEMS" --

         24   A.  I'M SORRY.

         25   Q.  I'M SORRY.  IT'S THE SECOND COMPLETE PARAGRAPH OF PAGE
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          1   5, BEGINNING "IN GENERAL, HOWEVER"?

          2   A.  THE ONE BEFORE THE ONE THAT SAYS THAT THE MORE COMMON

          3   ONE IS --

          4   Q.  YES, THE ONE BEFORE THE ONE THAT CONTAINS THE SENTENCE

          5   THAT YOU POINTED OUT TO ME ALREADY.  I AM LOOKING AT THE

          6   EARLIER PARAGRAPH.

          7   A.  OKAY.

          8   Q.  AND THAT ONE SAYS:  "IN GENERAL, HOWEVER, THERE IS NO

          9   COMPLETELY ADEQUATE DEFINITION OF AN OPERATING SYSTEM."

         10             THE COURT:  IS YOUR QUESTION DOES HE AGREE WITH

         11   THAT?  YOU HAVEN'T OFFERED THIS INTO EVIDENCE.  SO YOU ARE

         12   ENTITLED TO DETERMINE WHETHER OR NOT HE AGREES OR DISAGREES.

         13   YOU CAN'T USE THE TEXT AS A PREDICATE FOR SOME OTHER

         14   QUESTION.

         15             MR. HOLLEY:  I AGREE WITH THAT, YOUR HONOR.

         16   BY MR. HOLLEY:

         17   Q.  I AM JUST TRYING -- I GUESS I CAN READ THE PARTICULAR

         18   SENTENCE I AM PARTICULARLY INTERESTED IN.  BUT HE SAYS HERE

         19   AT THE END OF -- THEY SAY AT THE END OF THIS PARAGRAPH:

         20   "THESE VARIOUS PROGRAMS" -- THE APPLICATION PROGRAMS THAT

         21   RUN ON TOP OF AN OPERATING SYSTEM -- "REQUIRE CERTAIN COMMON

         22   OPERATIONS, SUCH AS THOSE CONTROLLING THE I/O DEVICES.  THE

         23   COMMON FUNCTIONS OF CONTROLLING AND ALLOCATING RESOURCES ARE

         24   THEN BROUGHT TOGETHER IN ONE PIECE OF SOFTWARE, THE

         25   OPERATING SYSTEM."
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          1             DO YOU DISAGREE WITH THAT STATEMENT, PROFESSOR

          2   FARBER?

          3   A.  THAT SENTENCE IN AND OF ITSELF IS EXACTLY WHAT I SAID AN

          4   OPERATING SYSTEM IS AND THE COMMON UNDERSTANDING OF IT.  I

          5   DISAGREE WITH THE BEGINNING OF THE PARAGRAPH, BECAUSE HE

          6   JUST CONTRADICTS HIMSELF AND TALKS ABOUT A GENERALLY

          7   ACCEPTED DEFINITION.  AND CERTAINLY THAT STATEMENT THAT YOU

          8   JUST SAID DO I AGREE OR DISAGREE WITH, I AGREE.  THAT'S WHAT

          9   I HAVE BEEN SAYING.

         10   Q.  OKAY.  AND AMONG THE COMMON OPERATIONS REQUIRED BY

         11   APPLICATIONS FROM AN OPERATING SYSTEM IS GAINING ACCESS TO

         12   INFORMATION WHICH IS STORED IN VARIOUS PLACES, CORRECT?

         13   A.  ARE YOU POINTING ME AT SOMETHING?

         14   Q.  NO, THIS IS A QUESTION UNRELATED.

         15   A.  OH.  REPEAT IT, PLEASE.

         16   Q.  AMONG THE COMMON OPERATIONS THAT APPLICATIONS RUNNING ON

         17   TOP OF AN OPERATING SYSTEM REQUIRE IS THE ABILITY TO GAIN

         18   ACCESS TO VARIOUS INFORMATION STORES, IS THAT CORRECT?

         19   A.  THE APPLICATIONS OFTEN NEED THAT.  REALIZE, THOUGH, THAT

         20   THERE IS A BIG RING OF MIDDLEWARE, WHICH OFTEN PROVIDES THAT

         21   FOR YOU -- THE SORT OF LIBRARIES THAT ARE VERY VALUABLE AND

         22   ARE ONE OF THE THINGS THAT SOFTWARE SUPPLIERS SUPPLY US,

         23   HOPEFULLY CORRECTLY.

         24   Q.  IS IT YOUR TESTIMONY THAT EVERYTHING OUTSIDE OF

         25   RING ZERO ON AN INTEL MICROPROCESSOR IS MIDDLEWARE?
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          1   A.  DO YOU WANT TO GIVE ME THE DEFINITION OF "RING ZERO" ON

          2   THAT PARTICULAR MICROPROCESSOR?

          3   Q.  YOU DON'T KNOW WHAT "RING ZERO" IN A MICROPROCESSOR IS?

          4   A.  THERE ARE A LOT OF RING ZEROS.  THERE ARE SOFTWARE

          5   RING ZEROS.  THERE ARE HARDWARE RING ZEROS.

          6             IF YOU ACCEPT MY DEFINITION OF AN OPERATING

          7   SYSTEM, IT DEALS WITH THE PROTECTION MECHANISMS OF THE

          8   HARDWARE, WHICH VARY, DEPENDING ON WHICH MICROPROCESSOR YOU

          9   HAVE, AND THEY ARE CERTAINLY GOING TO BE DRAMATICALLY

         10   DIFFERENT ON THINGS LIKE MERCED.

         11             THE PROTECTION RING -- THE VAULT OFFERED BY THAT

         12   PARTICULAR SET OF OPERATING SYSTEM STUFF IS CAREFULLY

         13   INTEGRATED WITH THE PROTECTION MECHANISMS OF THE UNDERLYING

         14   HARDWARE IF IT IS TO WORK.

         15   Q.  AND IS IT YOUR TESTIMONY THAT ONLY CODE IN AN OPERATING

         16   SYSTEM THAT RUNS AT RING ZERO IS WITHIN THE BOUNDARY OF WHAT

         17   YOU CALL AN OPERATING SYSTEM?

         18   A.  THE TERM "RING ZERO" IS -- I WOULD HAVE TO GET A

         19   DEFINITION OF EXACTLY HOW YOU WANT TO USE THAT.  I JUST

         20   CAN'T ANSWER THAT WITHOUT A LOT OF DEFINITIONAL STUFF,

         21   BECAUSE MANY OPERATING SYSTEMS USE THAT TERM IN DIFFERENT

         22   WAYS.  MANY HARDWARE PLATFORMS USE IT IN DIFFERENT WAYS.

         23   AND, AGAIN, I AM NOT PUTTING MYSELF AS AN EXPERT IN THE

         24   PARTICULAR WAY MICROSOFT STRUCTURES THEIR STUFF.

         25   Q.  ONE PLACE THAT INFORMATION THAT USERS MIGHT WANT CAN BE
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          1   STORED IS ON THE INTERNET, IS THAT CORRECT?

          2   A.  THE INTERNET IS CERTAINLY, IN MANY WAYS, A VERY VALUABLE

          3   SOURCE OF INFORMATION.  THERE ARE APPLICATION CODES THAT

          4   GIVE US ACCESS TO THAT INFORMATION.  THERE ARE THINGS WHICH

          5   ARE BOTH WEB BROWSING AND EXTENSIONS TO THE NORMAL TYPE OF

          6   I/O THAT COMPUTERS DO.  DISTRIBUTOR FILE SYSTEMS ARE

          7   AVAILABLE IN THIRD-PARTY SOFTWARE AND I ASSUME MICROSOFT

          8   SOFTWARE.

          9             THE COURT:  WHAT IS I/O?

         10             THE WITNESS:  INPUT/OUTPUT, SIR.

         11             THE COURT:  ALL RIGHT.

         12             THE WITNESS:  THE BRINGING OF THINGS FROM DISKS,

         13   ET CETERA.  I AM SORRY.

         14   BY MR. HOLLEY:

         15   Q.  ARE YOU FAMILIAR, PROFESSOR FARBER, WITH A BOOK ENTITLED

         16   A PRACTICAL APPROACH TO OPERATING SYSTEMS, WRITTEN BY

         17   MALCOLM LANE AND JAMES MOONEY OF THE UNIVERSITY OF WEST

         18   VIRGINIA?

         19   A.  NO, SIR.  I AM NOT EVEN FAMILIAR WITH THE UNIVERSITY OF

         20   WEST VIRGINIA.

         21   Q.  THERE MIGHT BE SOME PEOPLE WHO TAKE GREAT INSULT FROM

         22   THAT.

         23             YOUR HONOR, I WOULD LIKE TO SHOW PROFESSOR

         24   FARBER --

         25   A.  THAT WAS NOT INTENDED AS AN INSULT.  IT'S JUST I HAVE
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          1   NEVER BEEN THERE, SO I HAVE NO IDEA.

          2             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO SHOW THE

          3   WITNESS WHAT HAS BEEN MARKED FOR IDENTIFICATION AS

          4   DEFENDANT'S EXHIBIT 2072, WHICH IS THE FIRST CHAPTER OF THE

          5   TEXTBOOK ENTITLED "A PRACTICE APPROACH TO OPERATING

          6   SYSTEMS."

          7   BY MR. HOLLEY:

          8   Q.  DIRECTING YOUR ATTENTION, PROFESSOR FARBER, TO PAGE 8 OF

          9   THIS BOOK IN THE SECOND COMPLETE PARAGRAPH, THE STATEMENT IS

         10   MADE:  "A DIFFERENT EXTREME TAKEN BY SOME TEXTS IS TO VIEW

         11   THAT THE OS AS A VERY LIMITED COLLECTION OF ESSENTIAL

         12   RESOURCE MANAGEMENT PROCEDURES, TYPICALLY THOSE THAT REMAIN

         13   IN MAIN MEMORY AT ALL TIMES AND ARE ENTRUSTED WITH ALL OF

         14   THE PRIVILEGES THAT THE HARDWARE CAN PROVIDE.  THESE

         15   PROCEDURES ARE OFTEN REFERRED TO AS THE KERNEL OF THE

         16   OPERATING SYSTEM."

         17             DO YOU AGREE WITH THAT STATEMENT?

         18   A.  CAN YOU JUST TELL ME WHICH PARAGRAPH?

         19   Q.  I AM SORRY.

         20   A.  I HAVE BEEN TRYING TO SCAN IT.

         21   Q.  IT'S THE SECOND COMPLETE PARAGRAPH, THE ONE THAT BEGINS

         22   "A DIFFERENT EXTREME TAKEN BY SOME TEXTS."

         23             DO YOU AGREE WITH THAT STATEMENT?

         24   A.  I WOULD TAKE EXCEPTION TO THE TERM "EXTREME."  IT MAY BE

         25   EXTREME FOR THIS BOOK, BUT I DON'T THINK IT'S EXTREME, AND I
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          1   WOULD ALSO BE A LITTLE BIT CAREFUL WITH THE WAY THE LAST

          2   SENTENCE -- THAT IS NOT A COMMON USAGE TO TALK ABOUT THAT AS

          3   THE KERNEL OF THE OPERATING SYSTEM.  THE MORE ACCEPTED THING

          4   IS TO TALK ABOUT IT AS A KERNEL OPERATING SYSTEM.

          5   Q.  SO THERE IS A DISTINCTION, IN YOUR MIND, BETWEEN

          6   SOMETHING CALLED THE KERNEL OPERATING SYSTEM AND AN

          7   OPERATING SYSTEM, CORRECT?

          8   A.  NO.  OFTEN THE KERNEL OPERATING SYSTEM IS THE OPERATING

          9   SYSTEM.  HE, FOR INSTANCE, TALKS ABOUT THE EXTREME OPERATING

         10   SYSTEM -- I AM NOT SURE WHY HE CONSIDERS IT EXTREME -- TO BE

         11   THAT WHICH REMAINS IN MAIN MEMORY AT ALL TIMES.  AMONG

         12   OPERATING SYSTEMS, THAT IS JUST NOT WHAT HAPPENS.  IT MAY

         13   HAPPEN IN MICROSOFT'S STUFF.  I HAVE NO KNOWLEDGE OF THAT,

         14   BUT IT IS NOT USUALLY THE CASE THAT EVEN THE KERNEL

         15   OPERATING SYSTEM STUFF STAYS IN MAIN MEMORY.

         16   Q.  HAVE YOU REVIEWED THE WRITTEN DIRECT TESTIMONY OF

         17   DR. AVADIS TEVANIAN SUBMITTED IN THIS CASE, DR. TEVANIAN

         18   BEING THE SENIOR VICE PRESIDENT OF SOFTWARE ENGINEERING AT

         19   APPLE COMPUTER, INCORPORATED?

         20   A.  I DON'T BELIEVE I HAVE REVIEWED THE TESTIMONY.  I MAY

         21   HAVE SEEN A PIECE OF IT, BUT I AM NOT SURE.

         22   Q.  I WOULD LIKE YOU TO TAKE A LOOK AT PARAGRAPH 8 OF

         23   DR. TEVANIAN'S WRITTEN DIRECT TESTIMONY AND TELL ME WHEN YOU

         24   HAVE THAT.  THAT IS AT THE BOTTOM OF PAGE 2.

         25   A.  I SEE IT.
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          1   Q.  OKAY.  DR. TEVANIAN, WHO HAS A PH.D IN COMPUTER SCIENCE,

          2   WRITES:  "THE OPERATING SYSTEM PROVIDES VARIOUS BASIC

          3   SERVICES FOR A COMPUTER, SUCH AS PROCESS MANAGEMENT, USER

          4   INTERACTION, DATA MANAGEMENT FOR THE HARD DISK, NETWORK

          5   INTERFACES AND CONTROL OF PERIPHERAL DEVICES, SUCH AS

          6   PRINTERS AND KEYBOARDS."

          7             IS HE WRONG?

          8   A.  THE THING I'D QUIBBLE ON, BECAUSE IT'S NOT WELL-DEFINED

          9   HERE, IS USER-INTERACTION.  I WOULD CERTAINLY TAKE SOME

         10   DEFINITIONS OF THAT TO BE -- I'D HAVE A DISAGREEMENT WITH

         11   HIM.  I DON'T BELIEVE THAT IS PROBABLY WHAT APPLE DOES.

         12             THERE HAS TO BE MECHANISMS IN THE OPERATING SYSTEM

         13   TO ENABLE USER INTERACTION.  I.E., IF YOU BRING THIS LITTLE

         14   PIECE OF AN OPERATING SYSTEM -- THIS OPERATING SYSTEM MAY

         15   NOT BE SO LITTLE -- INTO A MACHINE, IT HAS TO MAKE SURE

         16   THERE IS SOMETHING AVAILABLE FOR DEALING WITH THE USER.

         17             SO IT HAS TO PROVIDE MECHANISMS.  WHETHER THAT IS

         18   WITHIN THE OPERATING SYSTEM OR NOT I THINK IS THE THING

         19   WE'RE DEBATING.  MY OWN PERSONAL FEELING IS IT SHOULD BE

         20   OUTSIDE THE OPERATING SYSTEM FROM THE HISTORICAL

         21   PERSPECTIVE.

         22   Q.  BUT THERE IS NOT A DOUBT IN YOUR MIND, IS THERE, THAT IF

         23   I GO TO THE STORE RIGHT NOW AND BUY A COPY OF MAC OS 8.5, IT

         24   WILL HAVE A USER INTERFACE IN WHAT THE BOX CALLS AN

         25   OPERATING SYSTEM, WON'T IT?
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          1   A.  IT WILL ALSO HAVE GAMES.  AGAIN, WHAT IS ON THE BOX IS A

          2   MARKETING ISSUE.  WHAT'S IN THE BOX IS A LOT OF

          3   APPLICATIONS, A LOT OF MIDDLEWARE, AN OPERATING SYSTEM, AND

          4   PROBABLY ONE OR MORE SHEELS.  I DON'T BELIEVE I CALL THE

          5   LABEL ON THE BOX CORRECT.

          6   Q.  DO YOU AGREE WITH DR. TEVANIAN THAT AN OPERATING SYSTEM

          7   PROVIDES NETWORK INTERFACES?

          8   A.  ARE YOU GOING TO AIM ME?  I'M NOT SURE.

          9   Q.  SURE.  IT'S IN THE SERIES OF THINGS HE SAYS AN OPERATING

         10   SYSTEM PROVIDES.

         11   A.  AGAIN, NETWORK INTERFACE IS A LOADED TERM, TOO.  EVERY

         12   MACHINE I HAVE HAS A CARD OR DEVICE, DEPENDING ON HOW THE

         13   PACKAGING IS DONE.  IT'S CALLED ETHERNET, APPLENET -- A

         14   DEVICE -- A MODEM DRIVER OFTEN.  AND THERE HAS TO BE AN

         15   INTERFACE TO THAT NETWORK LAYERS AT THE BOTTOM.  THERE IS

         16   SORT OF A LAYER THAT DEALS WITH DEALING WITH THESE VERY

         17   HARDWARE-DEPENDENT THINGS.  AND QUITE OFTEN IT'S A DIFFERENT

         18   ONE FOR EACH ONE.

         19             AND CERTAINLY IT IS THE FUNCTION OF THE OPERATING

         20   SYSTEM TO TAKE THE MANUFACTURER'S SOFTWARE, I.E., THE DEVICE

         21   DRIVER, AS IT'S SOMETIMES CALLED, AND INTEGRATE THAT WITH

         22   THE OPERATING SYSTEM SO THAT DEVICE WORKS.  YOUR COMPUTER UP

         23   FRONT HAS A LOT OF I/O DRIVERS ON IT.  IF IT'S CONNECTED TO

         24   A NETWORK, SOMETHING HAS TO MANAGE THAT PIECE OF HARDWARE.

         25   BUT THE REST OF IT OFTEN IS OUTSIDE OF THE OPERATING SYSTEM.
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          1   Q.  BUT, CLEARLY, PART OF THE OPERATING SYSTEM ENVIRONMENT,

          2   IF YOU WANT TO USE THAT TERM, THAT APPLE MARKETS TO

          3   CONSUMERS IS MAC OS 8.5, CORRECT?

          4   A.  APPLE MARKETS A WHOLE SET OF APPLICATIONS, LIBRARIES AND

          5   AN OPERATING SYSTEM TO CONSUMERS AND LABELS IT TO BE, YOU

          6   KNOW, THE MAC 8.5 OPERATING SYSTEM.  I JUST INSTALLED IT FOR

          7   MY WIFE.  IT ACTUALLY INSTALLS FAIRLY EASILY.

          8   Q.  AS AN INTEGRATED WHOLE, CORRECT?

          9   A.  ACTUALLY, I DIDN'T TAKE THE WHOLE THING.  I ACTUALLY

         10   INSTALLED WHAT I WANTED TO INSTALL.

         11   Q.  YOU DIDN'T JUST INSTALL THE KERNEL THAT OPERATES AT RING

         12   ZERO, DID YOU?

         13   A.  WELL, FORGET ABOUT WHETHER IT OPERATES AT RING ZERO OR

         14   NOT.  AS I SAID, A KERNEL IN AND OF ITSELF IN THE

         15   ENVIRONMENT I'M USING IT IN IS NOT VERY USABLE.  HOWEVER,

         16   JUST FOR THE SAKE OF DISCUSSION, I HAVE INSTALLED ON

         17   P.C.'S --  NOT WINDOWS -- BACK IN OLD DAYS, KERNEL SYSTEMS

         18   WHICH WERE JUST USED AS ROUTERS, AND THEY HAD NO USER

         19   INTERFACE, BECAUSE THAT'S THE LAST THING I WANTED.  THEY

         20   BOOTED UP WITH APPLICATIONS AND THERE WAS NO TERMINAL ON IT

         21   OR ANYTHING -- A PERFECTLY USABLE THING.  WE CALL THOSE

         22   SERVERS SOMETIMES.

         23   Q.  IN PARAGRAPH 23 OF YOUR WRITTEN DIRECT TESTIMONY, ON

         24   PAGE 11 --

         25   A.  I HAVE TO SORT.  OKAY.  WHAT PAGE, SIR?
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          1   Q.  ON PAGE 11 AT THE TOP, PARAGRAPH 23.

          2   A.  YES, SIR.

          3   Q.  YOU DRAW A DISTINCTION THERE IN THE FIRST TWO SENTENCES

          4   BETWEEN WHAT YOU REFER TO AS AN OPERATING SYSTEM AND WHAT

          5   YOU REFER TO AS AN OPERATING SYSTEM ENVIRONMENT.  IS THAT

          6   CORRECT?

          7   A.  THAT'S CORRECT.  I WAS TRYING TO PUT SOME STRUCTURE ON

          8   THE DISTINCTION BETWEEN WHAT MANY PEOPLE, USUALLY ON THE

          9   MARKETING SIDE OF THE HOUSE, CALL AN OPERATING SYSTEM AND

         10   WHAT -- AND A SET OF DEFINITIONS THAT WE COULD TALK ABOUT

         11   WITH SOME STABILITY.

         12   Q.  AND IN THE TERMINOLOGY SECTION OF BOTH YOUR EXPERT

         13   REPORT AND YOUR WRITTEN TESTIMONY -- AND THE ONE IN YOUR

         14   TESTIMONY APPEARS ON PAGE 5 IN PARAGRAPH 11 -- YOU HAVE A

         15   DEFINITION -- YOU HAVE A DEFINITION FOR AN OPERATING SYSTEM,

         16   BUT YOU DO NOT DEFINE THE TERM "OPERATING SYSTEM

         17   ENVIRONMENT," DO YOU?

         18   A.  THAT IS CORRECT.

         19   Q.  WHAT IS YOUR DEFINITION OF AN OPERATING SYSTEM

         20   ENVIRONMENT?

         21   A.  WHAT I TRIED TO MAKE IT, AND WHAT I CONCEIVE OF IS

         22   THE -- AGAIN, WHAT SOME PEOPLE CALL MIDDLEWARE.  IT'S

         23   LIBRARIES, MODULE LIBRARIES, SOMETIMES -- AND AGAIN THIS IS

         24   THE POINT OF THE TESTIMONY -- SOMETIMES ASSEMBLAGES OF

         25   DLL'S, MODULES OF CODE.  IT'S BASICALLY THE SET OF TOOLS
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          1   THAT ARE AVAILABLE FOR APPLICATION DEVELOPERS TO USE DOING

          2   THE EXECUTION OF THEIR ENVIRONMENTS.

          3             THEY MAY ADD TO THOSE TOOLS.  THEY MAY USE

          4   SELECTED PORTIONS OF IT.  IN THE BEST OF ALL WORLDS, THEY

          5   PICK JUST THE PIECES THEY NEED.  AND I PROBABLY SHOULD HAVE

          6   USED THE WORD "MIDDLEWARE" BUT, AGAIN, MIDDLEWARE HAS GOTTEN

          7   HYPED OUT OF PRECISE DEFINITION.  SO IN A SENSE, WE INVENTED

          8   A WORD.  IT FITS, BY THE WAY, THE GENERAL UNDERSTANDING OF

          9   AN ENVIRONMENT, SO IT'S NOT TOO INVENTED.

         10   Q.  IT FITS IN THE SENSE THAT WHAT YOU CALL AN OPERATING

         11   SYSTEM ENVIRONMENT IS WHAT MOST BUSINESS PEOPLE REFER TO AS

         12   AN OPERATING SYSTEM, CORRECT?

         13   A.  WE WENT THROUGH THAT BEFORE, SIR.  MARKETING PEOPLE AND

         14   BUSINESSES CALL THINGS WHAT THEY WILL.  THEY ARE VERY

         15   SELDOM -- THEY ARE DRIVEN BY OTHER THINGS THAN THE NEED FOR

         16   A DEFINITION THAT HAS ANY TECHNOLOGICAL BASIS.

         17   Q.  NOW, WHEN I ASKED YOU AT YOUR DEPOSITION TO GIVE ME A

         18   SINGLE EXAMPLE OF A COMMERCIALLY AVAILABLE PRODUCT THAT

         19   CONFORMED WITH YOUR DEFINITION OF AN OPERATING SYSTEM, THE

         20   ONLY THING YOU COULD COME UP WITH WAS THE LINUX KERNEL; IS

         21   THAT CORRECT?

         22   A.  AT THAT TIME, YES.  ACTUALLY, IN RETHINKING THAT ISSUE,

         23   THERE HAVE BEEN OTHERS.  ONE THAT I WAS ACTUALLY INVOLVED IN

         24   THE CREATION OF -- BUT THERE IS NOTHING IN THE TESTIMONY ON

         25   IT -- WAS THE MULTIX OPERATING SYSTEM, WHICH ACTUALLY
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          1   DEPLOYED AS A COMMERCIAL PRODUCT AND HAD A WELL-DEFINED

          2   OPERATING SYSTEM.  IT MAY STILL BE RUNNING, FOR ALL I KNOW.

          3   Q.  MULTIX IS THE PRECURSOR OF UNIX DEVELOPED AT THE

          4   MASSACHUSETTS INSTITUTE OF TECHNOLOGY.  IT IS NOT

          5   COMMERCIALLY AVAILABLE ANYWHERE IN THE WORLD, IS IT?

          6   A.  IT WAS MARKETED BY GENERAL ELECTRIC AND THEN HONEYWELL.

          7   AND THE LAST TIME I LOOKED, WHICH WAS QUITE AWHILE AGO,

          8   THERE WERE STILL MULTIX SYSTEMS RUNNING.  THERE WAS A

          9   DISCUSSION GROUP ON THE INTERNET, AND, BOY, IT SOUNDS LIKE

         10   SOMEBODY IS RUNNING IT.  IT MAY BE INSIDE OF PLACES ON THE

         11   BALTO-WASHINGTON EXPRESSWAY, BUT IT WAS MARKETED AS A

         12   COMMERCIAL SYSTEM.  I WAS REFERRING TO NSA AND THE

         13   INTELLIGENCE COMMUNITY, WHICH WAS ONE OF THE BIG CUSTOMERS

         14   OF IT.  BY THE WAY, THEY MADE A LOT OF MONEY ON THAT SYSTEM.

         15             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS

         16   DEFENDANT'S EXHIBIT 1253, AN ELECTRONIC MAIL MESSAGE FROM

         17   THE BAD-ATTITUDE ALIAS OF THE NETSCAPE COMMUNICATIONS

         18   CORPORATION FROM A ROBEY POINTER, ADDRESSED TO THE

         19   NEWSGROUPS.  AND IT IS DATED NOVEMBER 5, 1997.

         20             THE WITNESS:  I SEE IT.  I HAVE NO IDEA IN THE

         21   WORLD OF WHO ROBEY POINTER IS, IF IT'S A REAL PERSON.

         22             MS. DE MORY:  WE OBJECT TO THE EXTENT IT'S BEING

         23   OFFERED FOR THE TRUTH OF THE MATTER ASSERTED.  IF IT'S BEING

         24   OFFERED FOR SOME OTHER PURPOSE -- I GUESS WE CAN ESTABLISH

         25   THIS -- BUT THE WITNESS HAS NEVER SEEN IT BEFORE.
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          1             MR. HOLLEY:  YOUR HONOR, THE WITNESS IS TESTIFYING

          2   ABOUT THE DEFINITION OF AN OPERATING SYSTEM, AND THIS

          3   DOCUMENT WAS CREATED IN THE ORDINARY COURSE OF BUSINESS AT

          4   NETSCAPE REGARDING THAT VERY SUBJECT.  IT WAS PRODUCED BY

          5   NETSCAPE IN THIS CASE.

          6             THE COURT:  HOW DO YOU KNOW THAT?  THERE IS NO

          7   AUTHENTICATION OF THIS DOCUMENT.

          8             MR. HOLLEY:  "NSMS 66680, HIGHLY CONFIDENTIAL" IS

          9   A NETSCAPE PRODUCTION NUMBER, AND I REVIEWED THIS DOCUMENT

         10   WHEN IT WAS PRODUCED, YOUR HONOR.

         11             THE COURT:  HE DOESN'T KNOW ANYTHING ABOUT IT.  HE

         12   CAN'T AUTHENTICATE IT.  THERE IS NOBODY HERE FROM NETSCAPE

         13   TO AUTHENTICATE IT.  HE DOESN'T KNOW WHO ROBEY POINTER IS.

         14             MR. HOLLEY:  YOUR HONOR --

         15             THE COURT:  ARE YOU OFFERING IT FOR THE TRUTH OF

         16   THE MATTER ASSERTED?

         17             MR. HOLLEY:  NO.  ONLY FOR THE FACT THAT PEOPLE IN

         18   THE BUSINESS HAVE DIFFERENT VIEWS ABOUT WHAT CONSTITUTES AN

         19   OPERATING SYSTEM.  AND I'M JUST ASKING HIM IF THIS CHANGES

         20   HIS OPINION IN READING WHAT THIS MAN SAID.

         21             THE COURT:  ALL RIGHT.  THAT'S A FAIR QUESTION.

         22   YOU'RE NOT GOING TO OFFER IT IN EVIDENCE; IS THAT RIGHT?

         23             MR. HOLLEY:  I WILL WITHDRAW OFFERING IT, YOUR

         24   HONOR.

         25   BY MR. HOLLEY:
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          1   Q.  IN THE SECOND PARAGRAPH OF THIS E-MAIL MESSAGE IT SAYS

          2   "IT IS FAIRLY MEANINGLESS TO TALK ABOUT LINUX AS AN

          3   OPERATING SYSTEM PER SE.  IT'S A KERNEL, BUT WITHOUT SOME

          4   OTHER COMPONENTS LIKE A RUNTIME LIBRARY, USER UTILITIES,

          5   ET CETERA, IT WOULDN'T BE MUCH OF AN OPERATING SYSTEM."

          6             DOES READING THIS DOCUMENT ALTER YOUR VIEW THAT A

          7   KERNEL CANNOT SENSIBLY BE REGARDED AS AN OPERATING SYSTEM?

          8   A.  NO, SIR.  I WOULD SUGGEST THAT THIS GUY GO BACK TO

          9   SCHOOL, BUT ASIDE FROM THAT -- I AM NOT EVEN SURE IT'S A

         10   GUY.  ONE OF THE NICE THINGS ABOUT E-MAIL IS IT'S EMINENTLY

         11   FORGEABLE.  I HAVE NO IDEA WHO IT IS.  I HAVE NO IDEA

         12   WHETHER HE HAS ANY CREDIBILITY.  AND I HAPPEN TO DISAGREE

         13   WITH HIS CONCLUSIONS.  SO I'M SORT OF --

         14   Q.  OKAY.  WELL, DESPITE YOUR VIEWS ABOUT WHERE THIS

         15   DOCUMENT CAME FROM AND WHAT IT SAYS, I TAKE IT THAT YOUR

         16   TESTIMONY IS YOU DISAGREE WITH THE NOTION THAT IT IS

         17   MEANINGLESS TO TALK ABOUT LINUX AS AN OPERATING SYSTEM

         18   PER SE BECAUSE YOU THINK THAT THAT KERNEL IS AN OPERATING

         19   SYSTEM?

         20   A.  I THINK THAT THERE IS AN OPERATING SYSTEM IN LINUX -- IN

         21   THE BOX THAT'S USUALLY DISTRIBUTED CALLED "LINUX."

         22   CERTAINLY WHEN MY -- WHEN I -- I'VE INSTALLED ONE.  IT

         23   ACTUALLY WENT FAIRLY WELL.  I DID IT ON THE WRONG MACHINE,

         24   WHICH CAUSED CHAOS, BUT THAT WAS ANOTHER STORY.  IT

         25   INSTALLED.  IT HAD A SHELL.  YOU KNOW, IT HAD UTILITIES.
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          1   AND IT WAS A NICE LITTLE UNIX.  IT JUST COULDN'T RUN THE

          2   P.C. CARD DRIVER, BUT THAT'S --

          3   Q.  AND THE "IT" THAT HAD A NICE SHELL WAS AN OPERATING

          4   SYSTEM, WASN'T IT?

          5   A.  NO.  THE THING THAT HAD A NICE SHELL WAS A PRODUCT

          6   CALLED "LINUX."  IT HAD AN OPERATING SYSTEM.  IT HAD

          7   APPLICATIONS.  IT HAD SHELLS WHICH WERE APPLICATIONS.  YOU

          8   KNOW, WE'RE -- MAYBE THE WORD IS QUIBBLING, BUT WE'RE

          9   FOCUSING ON -- I HAVE A DEFINITION OF AN OPERATING SYSTEM

         10   THAT IS MORE THAN WHAT'S IN THE BOX, OR LESS THAN WHAT'S --

         11   I'M SORRY -- DIFFERENT THAN WHAT THE MANUFACTURER CLAIMS ON

         12   THE BOX.

         13   Q.  WELL, I WOULD LIKE YOU TO TAKE A LOOK AT WHAT'S BEEN

         14   ADMITTED INTO EVIDENCE PREVIOUSLY AS DEFENDANT'S EXHIBIT

         15   1901A, WHICH IS THE FRONT OF THE BOX FOR THE REDHAT

         16   DISTRIBUTION OF THE LINUX OPERATING SYSTEM.  NOW, ARE YOU

         17   TESTIFYING THAT WHAT'S IN THIS BOX IS NOT AN OPERATING

         18   SYSTEM?

         19   A.  WHAT IS IN THAT BOX IS A LOT OF STUFF.  I ASSUME THERE

         20   IS SOMETHING IN THE BOX.  IT'S A CD-ROM.  WATCH IT, OR I'LL

         21   TAKE IT; I NEED A NEW VERSION.

         22   Q.  I WILL BUY ANOTHER ONE AND MAKE REDHAT VERY HAPPY.

         23   A.  IF I PULLED OUT THE MANUAL, I SUSPECT THAT I -- OR THE

         24   TABLE OF CONTENTS, I SUSPECT I'D FIND A WHOLE SET OF THINGS

         25   IN IT, PROBABLY -- MAYBE EVEN A WORD PROCESSOR.  I DON'T
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          1   KNOW WHAT -- I DON'T REMEMBER WHAT LINUX DISTRIBUTES.  A

          2   WHOLE BUNCH OF STUFF.

          3             AND, IN FACT, IT SAYS, "VALUE-ADDED BONUS

          4   PRODUCTS, LINUX APPLICATIONS" -- A WHOLE BUNCH OF STUFF IN

          5   HERE.  SOMEPLACE BURIED WITH IT IS COMPILERS.  COMPILERS

          6   WOULD, BY NOBODY'S NOTION, BE CONSTITUTED TO BE PART OF THE

          7   OPERATING SYSTEM.  THEY ARE NECESSARY.  A LOT OF COMPILERS

          8   ARE NECESSARY.

          9             SO, AGAIN, YOU'RE DEALING WITH MARKETING TERMS AS

         10   OPPOSED TO TECHNICAL TERMS, AND THOSE MARKETING TERMS CAN BE

         11   SWEEPING BECAUSE IT'S CONVENIENT.  I'M NOT A MARKETEER, BUT

         12   I DO RECOGNIZE THE FACT THAT WE HAVE PROBLEMS, WHICH IS

         13   TERMINOLOGY, BECAUSE OF THAT.

         14   Q.  NOW, YOU TESTIFIED AT YOUR DEPOSITION -- AND I AM

         15   REFERRING YOU, SIR TO PAGE 91 --

         16   A.  MY DEPOSITION.  I'M SORRY.

         17   Q.  -- STARTING AT LINE 18.  ACTUALLY THE ANSWER STARTS AT

         18   LINE 22.

         19   A.  PAGE 91?

         20   Q.  YES, SIR.

         21   A.  OKAY.  LET ME JUST -- OKAY.  LINE?

         22   Q.  YOUR ANSWER, LINE 22.  I HAVE A QUESTION, BUT IF YOU

         23   WANT TO LOOK AT THE CONTEXT OF IT -- YOU SAID AT YOUR

         24   DEPOSITION THAT AN OPERATING SYSTEM PLATFORM, OR A PRODUCT,

         25   OR A RELEASE, AS COMMERCIALLY UNDERSTOOD, IS A LOT MORE THAN
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          1   WHAT YOU CALL AN OPERATING SYSTEM, RIGHT?

          2   A.  LET ME READ THIS.  I DON'T SEE THOSE PARTICULAR WORDS,

          3   SO IF YOU'D --  YES.  THIS IS THE -- READING THAT LITTLE

          4   SECTION, THIS IS THE DUAL USE OF THE TERM, THE MARKETING

          5   TERM, "OPERATING SYSTEM" AND THE TECHNICAL TERM, WHICH I

          6   THINK IS THE BASIS OF MY TESTIMONY, WHICH IS THE OPERATING

          7   SYSTEM.

          8   Q.  SO IF I AM A BUSINESS PERSON AND I REFER TO AN OPERATING

          9   SYSTEM PLATFORM, OR AN OPERATING SYSTEM PRODUCT, OR AN

         10   OPERATING SYSTEM RELEASE, I WOULD BE CORRECT IN COMMERCIAL

         11   PARLANCE TO REFER TO THOSE THINGS AS OPERATING SYSTEMS,

         12   CORRECT?

         13   A.  I'D HAVE TO THINK A LOT MORE ABOUT THAT.  BUT, AGAIN, IF

         14   I USE A COMMERCIAL TERM AND I SAY, "I AM GOING OUT TO BUY AN

         15   OPERATING SYSTEM," I GO OUT AND BUY A WINDOWS 98 BOX, AND I

         16   WILL PROBABLY -- YOU KNOW, IT SAYS ON THE BOX, I ASSUME -- I

         17   HAVEN'T LOOKED AT THE BOX RECENTLY -- "OPERATING SYSTEM,"

         18   BUT THERE'S A LOT MORE IN THAT.  THERE'S A PINBALL

         19   MACHINE -- A VERY NICE PINBALL MACHINE AND A VERY NICE

         20   SOLITAIRE GAME.  AND NOBODY IS GOING TO CONSIDER THAT PART

         21   OF AN OPERATING SYSTEM.

         22   Q.  YOU TESTIFIED AT YOUR DEPOSITION, PROFESSOR FARBER, THAT

         23   FOR THE AVERAGE NONTECHNICAL USER -- AND I AM NOW AT PAGE

         24   92, A LITTLE FURTHER DOWN FROM WHERE WE JUST WERE, STARTING

         25   AT LINE 12 -- "FOR THE AVERAGE NONTECHNICAL USER, IT IS
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          1   CONVENIENT TO HAVE A SET OF ADDITIONAL SERVICES THAT MAKE AN

          2   OPERATING SYSTEM A USABLE PRODUCT."  YOU AGREE WITH THAT,

          3   RIGHT?

          4   A.  YES.  FOR THE AVERAGE USER.  THE AVERAGE USER BUYS A

          5   WHOLE PACKAGE OF STUFF -- APPLICATIONS, GAMES -- LOTS OF

          6   STUFF -- LIBRARIES -- AND SOMEPLACE INSIDE THERE IS AN

          7   OPERATING SYSTEM.

          8   Q.  YOU ALSO TESTIFIED AT YOUR DEPOSITION THAT IT WOULD BE

          9   TECHNICALLY EFFICIENT FOR A PARTICULAR DYNAMICALLY-LINKED

         10   LIBRARY, OR DLL AS THEY ARE COMMONLY REFERRED TO, TO BE

         11   INCLUDED IN AN OPERATING SYSTEM ENVIRONMENT IF THAT DLL WAS

         12   RELIED UPON BY AT LEAST ONE OTHER SOFTWARE PROGRAM RUNNING

         13   IN THAT ENVIRONMENT.  DO YOU REMEMBER THAT TESTIMONY?

         14   A.  NO.  I WOULD LIKE TO SEE IT IN CONTEXT.

         15   Q.  SURE.  TAKE A LOOK AT PAGE 231 OF YOUR DEPOSITION,

         16   STARTING AT LINE 3.  I ASKED YOU THE QUESTION, "DO YOU

         17   THINK --"

         18   A.  231?

         19   Q.  YEAH.  I'M SORRY.  231 AT LINE 3.

         20   A.  OKAY.  I'M SORRY.

         21   Q.  I ASKED YOU THE QUESTION, "DO YOU THINK THE FILE CALLED

         22   SHDOCVW.DLL IS PART OF IE"?

         23             AND YOU ANSWERED, "I HAVE TO LOOK AT IT IN DETAIL

         24   TO SEE HOW MUCH OF IT IS NOT USED BY ANYBODY BUT IE."

         25             AND THEN I ASKED YOU THE QUESTION, "HOW MUCH OF IT
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          1   WOULD HAVE TO BE USED BY SOMEBODY OTHER THAN IE BEFORE, IN

          2   YOUR VIEW, IT WOULD BE TECHNICALLY EFFICIENT TO BE IN

          3   WINDOWS 98"?

          4             AND YOU ANSWERED, "IF I WAS AN EXTREMIST, I WOULD

          5   SAY ONE THING."

          6             DO YOU AGREE WITH THAT, THAT AS LONG AS A DLL IS

          7   RELIED ON BY AT LEAST ONE OTHER PROGRAM RUNNING IN THE

          8   ENVIRONMENT, IT IS TECHNICALLY EFFICIENT TO INCLUDE IT IN

          9   THE ENVIRONMENT?

         10   A.  I DON'T THINK THAT'S WHAT I MEANT BY "I WOULD SAY ONE

         11   THING."  I BELIEVE -- AND I'D HAVE TO READ THIS WHOLE

         12   THING -- THAT I WOULD SAY ONE THING -- YOU KNOW, IF I WAS AN

         13   EXTREMIST, I'D SAY ONE THING; IF I WASN'T AN EXTREMIST, I'D

         14   SAY ANOTHER THING.  I DON'T THINK -- I'D HAVE TO READ TO BE

         15   SURE WHICH ONE OF THOSE I MEANT.

         16   Q.  WELL, WHY DON'T WE READ THE NEXT TWO SENTENCES WHERE YOU

         17   WENT ON TO TAKE THE POSITION THAT, "IF IT INTERFERES" --

         18   "IT" BEING THE DLL -- "INTERFERES WITH NOTHING ELSE, THEN

         19   THERE MAY BE REASONS TO CARRY IT ALONG AS BAGGAGE -- USELESS

         20   BAGGAGE, BUT BAGGAGE.  I DON'T THINK THAT WOULD PARTICULARLY

         21   BOTHER ME, GIVEN THAT IT DIDN'T BLOCK ANYTHING ELSE."

         22             SO IN THAT STATEMENT YOU'RE TAKING THE POSITION

         23   THAT IF A DLL -- EVEN IF A DLL DOESN'T DO ANYTHING, AS LONG

         24   AS IT ISN'T NOT BLOCKING ANYBODY ELSE, YOU HAVE NO TROUBLE

         25   INCLUDING IT IN THE BROADER TERM "OPERATING SYSTEM
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          1   ENVIRONMENT," CORRECT?

          2   A.  I SAID IF I WAS AN EXTREMIST, I WOULD SAY THAT.  I AM

          3   NOT IN THE MOOD TO BE AN EXTREMIST.  I THINK I WAS TRYING TO

          4   CONTRAST SEVERAL VIEWS.  IT'S MY OWN VIEW THAT DEAD BODIES

          5   HANGING AROUND CODE THAT'S NOT USED BY SOMEBODY EVENTUALLY

          6   CAUSES YOU TROUBLE.

          7   Q.  WELL, WHEN DOES IT BECOME TECHNICALLY INEFFICIENT, IN

          8   YOUR VIEW, FOR A DYNAMICALLY-LINKED LIBRARY TO BE INCLUDED

          9   IN AN OPERATING SYSTEM ENVIRONMENT?

         10   A.  I HAVE NO OBJECTION AGAINST DLL'S BEING INCLUDED.  I

         11   THINK THE ISSUE BECOMES ONE OF DO I HAVE TO CARRY THE WHOLE

         12   BAGGAGE.

         13             THE ANALOGY I SORT OF LIKE IS WHEN I GO TO A

         14   GROCERY STORE, IF I AM GIVEN PRE-PACKAGED BAGS OF STUFF AND

         15   ALL I REALLY WANT IS ONE CAN, BUT I HAVE TO CARRY HOME THIS

         16   TEN-POUND BAG AND BUY IT BECAUSE THAT'S THE WAY THE GROCERY

         17   STORE SELLS IT TO ME, I'M GOING TO BE UPSET AFTER A WHILE

         18   AND I'LL PROBABLY TRY TO FIND ANOTHER GROCERY STORE.  AND IF

         19   I DON'T HAVE AN OPPORTUNITY TO FIND OTHER GROCERY STORES, I

         20   AM IN DEEP TROUBLE.  YOU KNOW, IT'S GOOD EXERCISE, BUT IT'S

         21   NOT VERY EFFICIENT FOR ME TO CARRY THIS BAG HOME AND TO PAY

         22   FOR IT WHEN REALLY ALL I WANT IS ONE LITTLE CAN OF GOODS.

         23             THE COURT:  WE'RE GOING TO BREAK NOW FOR OUR

         24   NOONTIME RECESS AND WE'LL BE BACK AT 2:00 O'CLOCK.

         25             MR. HOLLEY:  YES, YOUR HONOR.
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          1             (WHEREUPON, AT 12:15 P.M., THE ABOVE-ENTITLED

          2   MATTER WAS RECESSED FOR LUNCH.)

          3                     CERTIFICATE OF REPORTER

          4        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

          5   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

          6                                 ______________________________
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