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PRELI M NARY STATEMENT

Wth argunents constructed fromwhole cloth and prolix
rhetoric of counsel unsupported by any authority, plaintiffs ask
this Court to invalidate an Act of Congress which prescribes the
termof copyrights. Al though the Constitution expressly grants
Congress the power to provide copyright protection "for limted
Tinmes" (Art. I, 8 8, cl. 8), and thus squarely grants Congress
broad discretion to fix the termof copyrights, plaintiffs suggest
that the | anguage of this provision cannot be interpreted
literally because it fails to establish any neaningful limts on
Congress's discretion. Plaintiffs' Menorandum ("Pl. Mem"), at
29-30. Accordingly, plaintiffs urge the Court to substitute
"sinple and judicially adm nistrable" | anguage (id. at 6) that
woul d "provide[] a limtation on Congress's Copyright C ause

power, " which would read a "specified tinme that cannot be

extended." Id. at 32. Arned with this new constitutional



restriction on Congress's discretion, plaintiffs ask the Court to
i nval i date the Sonny Bono Copyright Term Extension Act ("CTEA")
which, as its title reflects, extends the term of copyrights.

The difficulty with plaintiffs' argunent, of course, is that
t he Copyright O ause does not contain the | anguage plaintiffs
prefer. Instead, the authority to determ ne the duration of
copyrights (subject only to the requirenment that copyrights be
granted "for limted Tines") is left entirely to the discretion of
Congress. Wile the broad discretion conferred upon Congress by
t he express | anguage of the Copyright C ause does not inpose the
"judicially admnistrable” Iimtations that plaintiffs seek in
this case, that hardly provides a basis for the Court to rewite
t he Copyright O ause to supply such limtations.

Plaintiffs' contention that the CTEA fails to advance the
pur poses of the Copyright Oause is equally wthout nerit, and
stems fromplaintiffs' msconceptions regardi ng the nmeans by which
Congress may seek to "pronote the Progress of Science and the
useful Arts."” As defendant explained in her initial menorandum
(at 12), within the limts of the authority conferred by the
Copyright O ause, Congress nay select the policy which, inits
judgrment, best effectuates the objectives of the Constitution.
Thus, while Congress nmay seek to pronote progress in science and
the arts by providing incentives solely for the creation of new
works (as plaintiffs suggest), it nmay al so seek to pronote that
obj ective by providing incentives for the preservation and

di ssem nation of copyrighted works. Simlarly, while Congress may



choose to pronote the progress of science and the useful arts
sol ely by advancing the public domain (as plaintiffs evidently
prefer), it may al so choose to pronote that objective by providing
i ncentives cal culated to encourage the di ssem nati on of
copyrighted works | ong before they fall into the public domain.
In addition, there can be little question that Congress may enact
| egi sl ation designed to foster and encourage international
cooperation in the protection of copyrighted materials, and
t hereby better secure the exclusive rights of authors as
contenpl ated by the Constitution, regardl ess of whether such
legislation directly stinulates the creation of new works.
Plaintiffs' attenpt to reassert their Copyright C ause
argunents under the guise of the First Anendnent is |ikewi se to no
avail . As defendant previously established, both the Suprene
Court and the D.C. Crcuit have unequivocally held that
est abl i shed principles of copyright |aw, which preserve free
conmuni cation of facts and ideas and permt copyright solely of a
particul ar expression, give adequate protection to free expression
under the First Amendnent. These decisions are dispositive of
plaintiffs' First Arendrment clains in this case.
Finally, the public trust doctrine has no application in this
case. As defendant explai ned previously, the doctrine was
devel oped at common |law to protect the sovereignty and dom nion of
the King of England, and subsequently the States, over the soils
beneat h navi gabl e waters. The Suprenme Court has enphatically and

repeatedly rejected the notion, which plaintiffs continue to



advance in this case, that the comon | aw public trust doctrine
could ever operate as a limtation on the constitutional authority
of the United States.

For all of these reasons, plaintiffs' clains are wholly
without nerit, and defendant is entitled to judgnment in her favor
as a matter of |aw based upon the pleadings in this case.

ARGUMENT
CONGRESS HAS BROAD DI SCRETI ON UNDER THE COPYRI GHT

CLAUSE
TO ADJUST THE TERM OF COPYRI GHTS

A. The Phrase "limted Times" Does Not Prohibit
Congress From Changi ng The Term Of Copyrights

For the past two centuries, it has been established that the
Copyri ght d ause, which expressly grants Congress the power to
secure to authors the exclusive right to their respective witings
"for limted Tinmes," Art. I, 8 8, cl. 8, leaves the specific
"Ti mes" during which copyright protection will endure "subject to

the discretion of Congress.” Pennock & Sellers v. D al ogue, 27

US (2 Pet.) 1, 16 (1829). Plaintiffs, evidently because they
are dissatisfied with the manner in which Congress has exercised
this discretion, seek to inpose a different rule by urging the
Court to "interpret" the phrase "limted Tines" to nean a single
"time that cannot be extended" (PI. Mem at 32).

As defendant denonstrated in her initial menorandum (at 19-
20), plaintiffs' attenpt to rewite the Copyright Cause in a
manner nore supportive of the clains they assert in this case is

irreconcilable with the Supreme Court's decision in Mdurg v.



Ki ngsland, 42 U S. (1 How. ) 202, 206 (1843), which specifically
reaffirms Congress's authority to enact |aws under the Patent and
Copyright O ause that are "retrospective in their operation."?
Plaintiffs' proposed "interpretation"” of the dause also conflicts
with the consistent understanding of the Congress over two
centuries, as reflected in every copyright statute enacted since
1790. Each successive copyright statute, by its terns, applied
both to copyrightable works yet to be created and works already in
exi stence. Such a consistent, |longstanding interpretation of the
Copyright dause by the Congress, which has controlled the rights
of copyright holders for two centuries, is, in and of itself,

"al nost conclusive." BurrowGles Lithographic Co. v. Sarony, 111

U S. 53, 57 (1884).

Putting aside the fact that plaintiffs' position is
unsupported by any authority and inconpatible with controlling
precedent, the "limted Tines" |anguage itself provides no support

what soever for plaintiffs' suggested interpretation. |f anything,

1 Plaintiffs contend that the Suprenme Court's decision in
Mcd urg has been overrul ed by the Court's decision in Feist
Publications v. Rural Tel ephone Service Conpany, 499 U.S. 340
(1991). PI. Mem at 82 n. 28. However, Feist does not even
di scuss the scope of Congress's authority to anmend | egi sl ation
governing copyrights. Alternatively, plaintiffs contend that
Mcd urg applies solely to statutes governing patents, and not
t hose governing copyrights. [d. Notwithstanding plaintiffs’
assertion to the contrary, it is "appropriate to refer to [patent
| aw cases] because of the historic kinship between patent |aw and
copyright |aw " Sony Corp. v. Universal Studios, 464 U S 417,
439 (1984). The constitutional clause at issue in this case
governs both patents and copyrights, and plaintiffs offer no
principled reason why legislation that is "retrospective inits
operation” would be constitutional for patents, but
unconstitutional for copyrights.




the phrase "limted Times" is wholly inconsistent with plaintiffs'
contention that the duration of copyrights nust be i mutably fixed
and inflexible. Instead, the Cause is phrased in a manner which
makes cl ear that Congress has broad discretion and flexibility to
adj ust the duration of copyrights as circunstances warrant,
provided only that the periods selected by Congress are "limted
Ti nes. "

Nor can the CTEA be invalidated based upon plaintiffs' claim
that the statute represents one of a series of "endl ess
extensions” that nmust inevitably | ead to a perpetual copyright.
Pl. Mm at 31. As the report of the Senate Judiciary Commttee
reflects, such unsubstantiated specul ati on i s groundl ess:

The Conmmittee is aware of the criticismof the proposed
ext ensi on by those who suggest that it marks a step down the
road of perpetual copyright protection. The Conmittee is
unswayed by this argunent for three reasons. First, the
greatest obstacle to a perpetual term of copyright protection
is the U S Constitution, which clearly precludes Congress
fromgranting unlimted protection for copyrighted works.
Second, the energing international standard, to which the
bill purports to adhere, and the novenent of international
copyright in general are not toward perpetual protection, but
to a fixed termof protection based on the death of the
author. Third, the principal behind the U S. copyright term
- that it protect the author and at | east one generation of
heirs - remai ns unchanged by the bill. The 20-year extension
proposed by the bill nerely nodifies the | ength of protection
in nomnal terns to reflect the scientific and denographic
changes that have rendered the life-plus-50 terminsufficient
to meet this aim

S. Rep. No. 104-315, 104th Cong., 2nd Sess. 11 (1996). Thus,
Congress is keenly aware of the constitutional requirenent that
copyright protection endure for "limted Tines" and, as the

Conmittee's discussion reflects, there is no basis for concludi ng



that the CTEA runs afoul of that requirenent.



B. The CTEA Is Plainly Adapted To Advance The
Pur poses
Of The Copyright Cl ause

Plaintiffs urge the Court to | ook beyond the literal "limted
Ti mes" | anguage itself to the purpose of the Copyright C ause
(i.e., "To pronote the Progress of Science and the useful Arts"),
and infer fromthat purpose that retrospective changes in the term
of copyrights are in excess of Congress's constitutional
authority. They advance two arguments in support of this
contention, both of which are without nerit.

First, they contend that Congress nmay seek to achieve
progress in science and the useful arts through a single neans - -
specifically, by offering copyright protection as an incentive to
authors to create new works of authorship. Because "there is no
way to incent backwards," plaintiffs insist that such an incentive
nmust be provided to authors before a copyrightable work is
created. PI. Mem at 30.

Plaintiffs' analysis entirely msses the point of copyright
protection. It is undoubtedly true that one of the principal
pur poses of copyright protection is to stimulate creative activity

by authors. Sony Corporation of America v. Universal Gty

Studi os, 464 U.S. 417, 429 (1984); Coldstein v. California, 412

U S. 546, 555 (1973); Twentieth Century v. A ken, 422 U S. 151,

156 (1975). And the legislative history underlying the CTEA nakes

clear that the Act was designed, in part, to serve that



obj ective by providing additional resources to authors to
stinulate the creation of new works. Def. Mem at 15-17.2

The purpose of the Copyright O ause does not stop, however,
with providing incentives for the creation of new works, as
plaintiffs evidently woul d have this Court believe. The Cause is
designed not nerely to stinulate creativity, but to "pronote the
Progress of Science and the useful Arts.” As the Court explained
in Sony, "Creative work is to be encouraged and rewarded, but
private notivation nust ultimately serve the cause of pronoting

the broad public availability of literature, nusic and ot her

2 Plaintiffs ridicule Congress's effort to stimulate the
creation of new works by channeling additional resources to
authors as "absurd as a matter of econom cs and common sense."
Pl. Mm at 75. However, the testinony before Congress suggests
otherwise. As Jack Valenti, President of the Mdtion Picture
Associ ation, explained to the Senate Judiciary Commttee, the
ability of the American notion picture industry to finance the
production of new filns is dependent upon the availability of
capital derived fromprior works. I1d. at 90. Simlarly, as
songwiter Alan Mencken explained in his testinony before the
Commi ttee:

There conmes a point in nost people' s |ives when one nust nake
a practical decision about the choice of career. The
continuing ability to provide for one's famly both during
and after one's lifetine would certainly be a factor. If it
becones clear that insufficient copyright protection is
avai l able to provide that support, there will be |ess
incentive to try to make one's living as a creator.

Senate CTEA Hearings at 44. It cannot seriously be disputed that
the Constitution permts Congress to use copyrights "to encourage
peopl e to devote thenselves to intellectual and artistic
creation." oldstein v. California, 412 U.S. at 555. Al though
plaintiffs evidently believe that limtless capital will be

avail abl e for production of new works based "solely upon the
return fromthat work"” (PI. Mem at 75), such a proposition is
hardly self-evident, and Congress coul d reasonably concl ude

ot herwi se based upon the testinony of individuals know edgeabl e
about copyright-related industries.

9



arts." 464 U. S. at 431-432, quoting Twentieth Century v. Aiken,

422 U. S. at 156.

Consequently, Congress is justifiably concerned not only with
providing incentives to an author to create new works, but al so
i ncentives which will "induce release to the public of the
products of [the author's] creative genius." Sony, 464 U S at
429, quoting United States v. Paranount Pictures, 334 U S 331,

158 (1948); accord, Harper & Row Publishers v. Nation Enterprises,

471 U. S. 539, 558 (1985) ("copyright supplies the economc

incentive to create and di ssem nate ideas") (enphasis added).

"The very object of publishing a book on science and the useful
arts is to conmunicate to the world the useful know edge which it

contains.” Feist Publications v. Rural Tel ephone Servi ce Conpany,

499 U.S. 340, 350 (1991), quoting Baker v. Selden, 101 U S. 99,

103 (1880). See Ladd v. Law & Technol ogy Press, 762 F.2d 809, 812

(9th Gr. 1985), cert. denied 475 U. S. 1045 (1986) ("provision of

Copyright Act which sustains a national library" is necessary and
proper nmeans of achieving the objectives of the Copyright C ause).
Thus, plaintiffs' suggestion that an incentive for the
preservati on and di ssem nation of existing copyrighted works

"advances no interest recognized as legitimte by the Copyright

d ause" (Pl. Mem at 79) is sinply erroneous as a matter of |aw 3

3 Contrary to the clains nade in plaintiffs' nmenorandum
(PI. Mm at 80), nothing in either the CTEA or the governnent's
brief suggests that a copyright may be granted in a work that
fails to satisfy the originality requirenents in the Copyright
G ause. See generally, Feist Publications v. Rural Tel. Service,
499 U.S. 340 (1991). The Act, by its terns, does not alter the

10



Plaintiffs' crabbed interpretation of the purposes of the
Copyright O ause also ignores the fact that the constitutionally
chosen neans of advancing progress in science and the useful arts
is "by securing for limted Tines to Authors . . . the exclusive
right to their respective Witings . . . ." Thus, protecting the
integrity of the nation's copyright system by ensuring that
copyright restrictions are neani ngful and enforceable is a
significant function of the Congress. Gven that function, there
can be little doubt that Congress may enact |egislation designed
to strengthen protections for copyrighted works. Dowing v.
United States, 473 U. S. 207, 220 (1985).

The | egi sl ative history underlying the CTEA makes cl ear that
one of the principal objectives of the Act was to harnoni ze the
termof copyrights in the United States with those applicable in
t he European Union. Def. Mem at 13-15. Congress believed that
har noni zati on of the termof copyrights was an essential step in
fostering international cooperation in the protection of
copyrighted works. Such international cooperation was, in turn,
viewed as "crucial" to the integrity of the nation's copyright
system because recent technol ogi cal devel opments "nake[] it

possible to transmt copyrighted works directly to individuals

originality requirenents of the copyright |laws, and therefore
applies solely to original works of authorship that otherw se
satisfy the requirenments for copyright. The CTEA nerely provides
incentives to authors to induce themto preserve and di ssem nate
such original works of authorship to the public which, as

di scussed in the text, has |ong been recogni zed as a key neans of
pronoting the progress of science and the useful arts.
Consequently, plaintiffs' reliance on Feist is m splaced.

11



t hroughout the world . . . ." Senate CTEA Hearing at 20. In
essence, copyright protection which stops at the border is no
| onger sufficient to protect the copyrights of American authors.
Al though plaintiffs cavalierly suggest that fostering
i nternational cooperation through harnonization of copyright |aws
fails torise to the level of an "inportant governmental interest”
(Pl. Mem 71), Congress has justifiably viewed the risk of
international pirating of copyrighted nmaterials as enornously
inmportant to the viability of the nation's copyright system As
the Suprene Court aptly cautioned in Sony, the courts should not
attenpt to second-guess Congress's judgnment on the threat to
copyrights posed by recent devel opnents in technol ogy:
Sound policy, as well as history, supports our consistent
def erence to Congress when naj or technol ogi cal innovations
alter the market for copyrighted materials. Congress has the
constitutional authority and the institutional ability to
accomodate fully the varied pernutations of conpeting
interests that are inevitably inplicated by such new
t echnol ogy.
464 U. S. at 431
Plaintiffs' second attack on the purposes of the CTEA rests
on an equally flawed prem se. Specifically, plaintiffs urge that
the Copyright O ause is designed to pronote progress in science
and the useful arts "[b]y rel easing copyrighted works to the
public domain after '"limted Tines' . . . ." P. Mem at 25.
Consequently, plaintiffs surm se that copyright legislation is

constitutionally valid only if it is "consistent with the

obj ective of advancing the public domain." PI. Mem at 29.

12



Legi sl ati on which extends the termof copyrights is said to be
unconstitutional because it "renoves work that, but for the

[ extensi on], woul d have passed into the public domain." Pl. Mem
at 31.

Once again, plaintiffs' argunments are prem sed upon the
erroneous notion that there is but a single means by which
Congress may pronote the progress of science and the useful arts -
- this time, by advancing the public domain. However, as the
Suprene Court's decision in Feist makes clear, the Copyright
Clause is designed to pronpote progress in science and the useful
arts long before a particular work enters the public domain.

The primary objective of copyright is not to reward the | abor

of authors, but to "pronote the Progress of Science and

useful Arts.” Art. I, 8 8, cl. 8 Accord, Twentieth Century

Music Corp. v. Aiken, 422 U S. 151, 156, 95 S. C. 2040, 2044,

45 L.Ed.2d 84 (1975). To this end, copyright assures authors

the right to their original expression, but encourages others

to build freely on the ideas and informati on conveyed by a

wor k. Harper & Row, supra, 471 U S., at 556-557, 105 S.Ct.

at 2228-2229. This principle, known as the idealexpression
or fact/expression dichotony applies to all works of

aut horship. As applied to a factual conpilation, assum ng

t he absence of original witten expression, only the

conpiler's selection and arrangenent nay be protected; the

raw facts may be copied at will. This result is neither
unfair nor unfortunate. It is the neans by which copyright
advances the progress of science and art.

499 U.S. at 349-350.

Through the copyright term extension authorized by the CTEA,
Congress provided incentives designed to ensure that original
wor ks of authorship that forman inportant part of the nation's
heritage are preserved and di ssem nated so that "others [nmay]
build freely on the ideas and informati on conveyed by [the] work."

Id. For that reason, while extension of the term of copyright,

13



like all copyright restrictions, delays entry of the work into the
public domain, it is, nonetheless, fully consistent with the
constitutional objective of pronoting progress in science and the
useful arts.

C. The CTEA Grants To Authors The Excl usive Ri ght
To Their Witings

As defendant established in her initial nenorandum (at 21-
23), the Copyright Act expressly vests all of the rights
associated with a copyright "initially in the author or authors of
the work.” 17 U S.C. 8§ 201(a). Nothing in the CTEA alters or
repeals this provision. Thus, in the absence of sone i ndependent
action by an author to sell or assign his copyright, all of the
rights associated with that copyright, including the extended term
of protection provided by the CTEA, renmain in the author.

| f an author does assign his or her copyright interest, the
terns of the parties' agreement would control the scope of the
assi gnment and, nore particularly, whether the assignment
enconpasses an extended term The author may agree to transfer
his or her exclusive rights to a third party for only a limted
period or, alternatively, subject to any applicable statutory
termnation right, the author may agree in advance (before a
renewal period or term extension comences) to transfer or assign
future rights of copyright conferred upon that author by Congress.

Fred Fisher Music Co. v. M Wtmark & Sons, 318 U S. 773 (1943).

In either case, Congress has granted to the author the exclusive

right to the author's witings, and only the author (or his or her

14



heirs and assigns) has the authority to transfer that right to a
third party. As the Suprene Court has recogni zed, such
assi gnments of copyright interests have occurred throughout the
nation's history, and represent the means by which authors obtain
conpensation for their witings:
| f an author cannot nake an effective assignnment of his
renewal , it may be worthless to himwhen he is nost in need.

Nobody woul d pay an author for sonething he cannot sell.

Fred Fisher, 318 U S. at 657; accord, CCC Infornation Serv. V.

Macl ean Hunter MKt. Rep., 44 F.3d 61 (2d Gr. 1994) ("The

financial incentives to authors consist of exclusive rights to
their witings, that may be sold or licensed for noney, so that
authors may earn a living fromthe creations that benefitted the
public.").

| f publishers reap the benefits of a copyright, Pl. Mem at
33, they do so by virtue of the actions and agreenents of the
aut hor, not the underlying statute conferring assignable rights
upon the author. Accordingly, such assignments have no bearing
upon the constitutionality of the statute. Rather, they represent
not hi ng nore than the nmanner in which the author has chosen to

t ake advantage of the exclusive rights which the Constitution

expressly authorizes Congress to confer upon that author.?

4 |1n certain circunstances, the Copyright Act grants the
author, and his or her heirs, a statutory right to termnate a
prior assignnment of a copyright. 17 U S. C 88 203, 304(c) and
304(d). As explained in the text, an author's decision to assign
a copyright does not alter the fact that Congress granted the
exclusive rights associated with that copyright to the author
That remains true regardl ess of whether the author has a statutory
or contractual right to termnate the assignnment. Just as an

15



I'l. The CTEA COMPLIES FULLY W TH THE FI RST AMENDMENT

As defendant previously explained (see defendant's initial
menor andum at 27-29), plaintiffs' First Arendnent challenge to the
Copyright Act is wholly insubstantial and, in fact, irreconcil able

with controlling precedent. Harper & Row Publishers, Inc. v.

Nation Enterprises, 471 U S. 539, 556 (1985); United Video v.

F.C.C, 890 F.2d 1173, 1191 (D.C. Gr. 1989). As both Harper and

United Video make clear, "the famliar idea/ expression dichotony

of copyright [aw, under which ideas are free but their particul ar
expressi on can be copyrighted, has always been held to give
adequate protection to free expression.” 1d.

In response, plaintiffs argue that the Court should ignore
t hese deci sions, which directly address the rel ati onship between
the First Arendnent and the copyright |aws, and instead, focus on
Fi rst Amendnent deci sions pertaining to areas wholly unrelated to
copyright. Specifically, plaintiffs urge the Court to apply the
standards governing internedi ate First Anendnent scrutiny of
content-neutral restrictions on speech which were first enunciated

in United States v. OBrien, 391 U S. 367, 377 (1968). Under the

O Brien standard, "[a] content neutral regulation will be
sustai ned under the First Amendrment if it advances i nportant

governmental interests unrelated to the suppression of free speech

assi gnment of a copyright by an author does not affect the
constitutionality of the copyright |aws, so too the
constitutionality of the CTEA does not turn upon the existence or
scope of an author's right to termnate that assignnent.
Plaintiffs' argunents to the contrary (PI. Mem at 34-35) are

si npl y unf ounded.

16



and does not burden substantially nore speech than necessary to

further those interests." Turner Broadcasting Systemv. F.C C.,

520 U. S. 180, 189 (1997). Plaintiffs then devote consi derabl e
energy to attenpting to establish that the CTEA fails to satisfy
the O Brien standards.

However, plaintiffs' suggestion that the O Brien standards
shoul d be applied to test the validity of restrictions on the use
of copyrighted materials has al ready been considered and expressly

rejected by the DDC. Grcuit. 1In United Video v. Federa

Conmuni cati ons Conm ssion, 890 F.2d 1173 (1989), a group of cable

t el evi si on conpani es chal | enged federal regulations that
restricted the retransm ssion of copyrighted tel evision broadcasts
as violative of the First Anmendnent. Like plaintiffs here, the

petitioners in United Video sought to establish that the

regul ations failed to satisfy the standards for internediate
scrutiny set out in OBrien. The Court concluded, however, that
"the rules are not subject to such scrutiny.” 1d. at 1190. The
Court's explanation for this conclusion disposes of plaintiff's
clai munder O Brien

The petitioners are therefore in the position of claimng
that they have a first amendnent right to express thensel ves
using the copyrighted materials of others.

* * * (Cases in which a first amendnment defense is raised to
a copyright claimdo not utilize an O"Brien analysis. The
Constitution grants Congress the power to secure for Iimted
times to authors the exclusive rights to their works, and
this power generally supersedes the first anmendment rights of
t hose who wi sh to use another's copyrighted work. In Harper
& Row v. Nation Enterprises, 471 U S. 539, 105 S. Ct. 2218, 85
L. Ed. 2d 588 (1985), for instance, the Suprene Court

consi dered whet her a nagazi ne's excerpts from forner

17



President Ford's nenoirs infringed their copyright even

t hough the defendant clainmed a first amendnent right to quote
them The Court did not ask, as it would have, if it applied
O"Brien, whet her copyright protection furthered an inportant
governmental interest unrelated to the suppression of free
expression, and whether the incidental restriction on
expression was no greater than was necessary to further that
interest. The furthest the Court was willing to go was to
consi der whet her the public inportance of the excerpts m ght
have sone bearing as to whether they woul d be considered a
"fair use" of the copyrighted work - and even this clai mwas
rejected. I1d. at 555-60, 105 S. . at 2227-30.

In the present case, the petitioners desire to make
conmer ci al use of the copyrighted work of others. There is
no first anendnment right to do so. Although there is sone
tensi on between the Constitution's copyright clause and the
first amendrment, the famliar ideal/expression dichotony of
copyright |aw, under which ideas are free but their
particul ar expression can be copyrighted, has al ways been
held to give adequate protection to free expression.

Id. at 1190-1191
Plaintiffs' attenpts to circunvent the direct holding of

United Video (PI. Mem at 49-54) are whol |y unpersuasive. First,

plaintiffs' suggestion that the reasoning of the Court applies
solely to copyright infringenment actions (Pl. Mem at 50-51) is

frivolous since United Video itself was not a copyright

i nfringenent action, but instead a challenge to regul ations
promul gated by the Federal Comunications Conm ssion.

Plaintiffs alternatively argue that the holding in United
Video applies solely to cases in which the "substantive scope of
copyright's reach is challenged,” and not to cases that chall enge
the duration of copyright restrictions (Pl. Mem at 52-53).

However, the courts' decisions in Harper & Row and United Video do

not rest on the limted duration of copyrights but instead on the

concl usion that the copyright | aws, because they preserve the

18



unfettered exchange of ideas, adequately accommobdate the First
Anendnent. That woul d remain the case, regardl ess of a
copyright's duration.

Al t hough plaintiffs acknow edge that, so long as the
i dea/ expressi on di chotony remains a part of the Copyright Act,
“"there is no need for courts to add an additional |ayer of First
Anendnent protection,” (Pl. Mem at 51-52), that is precisely what

they seek to do in this case. Under plaintiffs' theory, the

anal ysis of United Video would apply solely to the first day of
copyright protection; the courts would then have to | ook to

O Brien to determ ne whet her such restrictions continue to be
necessary on day two. Adoption of such a theory woul d emascul at e

the holding in United Video since, in every case, courts would

have to apply the standards enunciated in OBrien to determ ne

whet her copyright restrictions remain necessary, a result which is

irreconcilable with the Court's decision.®

5Even if OBrien were applicable in this case, the CTEA fully
satisfies its standards. The interests advanced by the copyri ght
| aws are unquestionably "inportant governnental interests unre-
| ated to suppression of speech” - - indeed, so inportant that they
are expressly included in the powers conferred upon Congress by
the Constitution. As defendant established in Point | above, the
CTEA cl early advances those interests notw thstanding plain-tiffs'
argunents to the contrary. Simlarly, as the decisions in Harper
& Row and United Video reflect, the idea/ expression dichotony
ensures that the CTEA does not burden substantially nore speech
t han necessary to further those interests.

Plaintiffs argue that the CTEA s extended period of copyright
protection fails to provide any incentive to creativity because
t he present econom c val ue of such protection for newy created
works is "tiny." Pl. Mem at 48. However, as the |egislative
history reflects, the CTEA was notivated by reasons unaffected by
plaintiffs' "present econom c val ue" analysis, including Congress'
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I'11. THE PUBLI C TRUST DOCTRI NE DOES NOT RESTRI CT THE SCOPE
OF CONGRESS' S CONSTI TUTI ONAL AUTHORI TY UNDER THE
COPYRI GHT CLAUSE

Al t hough the public trust doctrine is a judicially devel oped
doctrine derived fromthe common | aw which pertains to states
owner ship of soils under navigable waters, plaintiffs contend,
once again without citation of supporting authority, that the
public trust doctrine is "best understood as a principle of
constitutional |law, constraining federal law" PI. Mem at 66.

However, as defendants previously denonstrated, the Suprenme Court

desire to harnoni ze our copyright laws with those of the European
Uni on, to provide incentives for the preservation and

di ssem nati on of existing works, and to provide additional
resources for the creation of new works. Moreover, the incentives
provided to authors by the Copyright |aws have never been tied to
sone particular dollar anount of conpensation to authors which was
t hought to be reasonable. Instead, the incentive which Congress
has chosen to provide to authors is a prom se of a stream of
incone for the author and his or her descendants. As the Senate
Judi ciary Conmm ttee expl ai ned:

Based on the numerous viewpoints presented to the Commttee
as it has considered these issues, the Comm ttee concl udes
that the majority of American creators anticipate that their
copyrights will serve as inportant sources of incone for
their children and through theminto the succeedi ng
generation. The Conmttee believes that this general
anticipation of famlial benefit is consistent with both the
role of copyrights in pronoting creativity and the
constitutionally based constraint that such rights be
conferred for limted tines.

S. Rep. No. 104-315, 104th Cong. 2d Sess. 10. Thus, the incentive
to authors adopted by Congress is not a particular |evel of

nonet ary conpensation, but instead a "general anticipation of
famlial benefit” fromthe copyright which is appropriately tied
to the Iife expectancy of the author and his or her descendants.

G ven the nature of that incentive, plaintiffs' present val ue
conputations are irrel evant.

20



has repeatedly ruled to the contrary.

In that regard, the Court has consistently held that whatever
interests the states may have by virtue of the public trust
doctrine are subordinate to and "can never be used so as to effect
t he exerci se of any national right of em nent donmain or
jurisdiction with which the United States have been invested by
the Constitution.” Pollard s Lessee v. Hagan, 44 U S. (3 How.)

212, 230 (1845); Shively v. Bow by, 152 U S. 1, 48 (1894) (public

trust doctrine does not restrict Congress's power to perform
international obligations, to regulate foreign or interstate
conmerce, or to "carry out other public purposes appropriate to
the objects for which the United States hold the territory");

accord, Phillips Petrol eum Conpany v. M ssissippi, 484 U S. 469,

473-474 (1988) (state's interests in public trust |lands are
"subject to the rights surrendered by the Constitution of the
United States"); see District of Colunbia v. Air Florida, 750 F.2d

1077, 1085 (D.C. Cr. 1984) (questioning "whether Congress has
preenpted sonme or all of the field which a federal common | aw
public trust doctrine would occupy"”). 1In view of the fact that
the public trust doctrine derives not fromthe Constitution, but
instead fromthe common | aw, the doctrine does not and cannot
operate as a restriction on the scope of Congress's authority

under the Copyright Cause. Plaintiffs' clains to the contrary
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are sinply without foundation.?8

CONCLUSI ON

For the foregoing reasons, defendant's notion for judgnment on
t he pl eadi ngs shoul d be granted, plaintiffs' cross-notion should
be deni ed, and judgnent should be entered in favor of defendant in
this action.
Respectfully submtted,
DAVI D W OGDEN
Acting Assistant Attorney GCeneral

WLNA A LEWS
United States Attorney

VINCENT M GARVEY (D.C. Bar No. 127191)
JOSEPH W LOBUE (D.C. Bar No. 293514)
U S. Departnent of Justice

CGvil Dvision

901 E Street, N W, Room 1060

Washi ngton, D.C. 20530

Tel ephone: (202) 514-4640

Attorneys for Defendants

6 The Suprenme Court's decision in Illinois Central Railroad
Co. v. Illinois, 146 U S. 387 (1892) provides no support for
plaintiffs' claimthat the public trust doctrine operates as sone
sort of overarching limtation that supersedes Congress's
constitutional authority over copyrights. In Illinois Central,
the Court held that the State of Illinois could not irrevocably
abdi cate its control over subnerged | ands in the harbor of the
Gty of Chicago, reasoning that, to do so, was akin to abdicating
its police powers to a private corporation. 1d. at 453-456.
Here, plaintiffs seek to use the sane doctrine not to prevent
Congress fromsurrendering its authority over copyrights, but
instead to prevent Congress fromexercising that authority.
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CERTI FI CATE OF SERVI CE

on August 23, 1999, | caused a copy of the

f oregoi ng Def endant's Menorandumin Qpposition to Plaintiffs'
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Summary Judgrent and Reply in Support of Defendant's Motion for
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upon plaintiff's counsel at the follow ng

Ceoffrey S. Stewart
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Hal e & Dorr, LLP

1455 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20004

Charles R Nesson

Law ence Lessig

Jonathan L. Zittrain

The Berkman Center for Internet & Society
1563 Massachusetts Avenue

Canbri dge, Massachusetts 02138

Janes B. Lanpert

Hale & Dorr LLP

60 State Street

Bost on, Massachusetts 02109

JOSEPH W LOBUE
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