UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ERI C ELDRED, et al.,
Plaintiffs,

Civil Action No.
99-65 (JLG

V.

JANET RENO, in her official
capacity as Attorney Ceneral
of the United States,

N N N N e e e e e e e

Def endant .

REPLY BRI EF ON BEHALF OF THE SHERWOOD ANDERSON LI TERARY
ESTATE TRUST, THE SHERWOOD ANDERSON FOUNDATI ON,
AMERI CAN SOCI ETY OF COVPOSERS, AUTHORS AND PUBLI SHERS,
AMSONG | NC., ASSCCI ATI ON OF AVERI CAN PUBLI SHERS, | NC.,
BROADCAST MUSI C, I NC., MOTI ON Pl CTURE ASSOCI ATI ON OF
AMERI CA, I NC., NATI ONAL MJSI C PUBLI SHERS ASSQOCI ATI ON,

I NC., RECORDI NG | NDUSTRY ASSCCI ATI ON OF AMERI CA, AND THE
SONGARI TERS GUI LD OF AMERICA AS AM O CURI AE | N SUPPORT
OF DEFENDANT’ S MOTI ON FOR JUDGVENT ON THE PLEADI NGS AND
I N OPPCSI TI ON TO PLAI NTI FFS® MOTI ON FOR JUDGMVENT ON THE
PLEADI NGS OR, I N THE ALTERNATI VE, FOR SUWARY JUDGVENT

GUJY M LLER STRUVE
D.C. Bar No. 388733
CHARLES S. DUGGAN
M CHAEL J. EPSTEI N
M CHAEL PURPURA
Davi s Pol k & \War dwel |
450 Lexi ngton Avenue
New Yor k, New York 10017
(212) 450-4192

ARTHUR R M LLER

Ar eeda Hal |

1545 Massachusetts Avenue
Canbri dge, Massachusetts 02138
(617) 495-4111

Attorneys for Amci Curiae

August 23, 1999



TABLE OF CONTENTS

PO NT | --THE COPYRI GHT TERM ESTABLI SHED BY THE
CTEA IS A "LIMTED TI ME* WTH N THE MEANI NG
OF THE COPYRI GHT CLAUSE OF THE UNI TED STATES

CONSTI TUTI ON (Ansvverl ng Pl. Mem Point |, pp.

23- 35)

PO NT 11--PLAINTIFFS ARGUVENT BASED ON THE
FI RST AMENDMENT | S CONTRARY TO ESTABLI SHED
LAW (Answering Pl. Mem Point II, pp. 35-58)

PO NT I'l1l--PLAINTI FFS ARGUMENT BASED ON THE
PUBLI C TRUST DOCTRI NE |'S UNPRECEDENTED AND

W THOUT FOUNDATI ON (Answer i ng Pl. Mem Point

11, pp. 58-69)

PO NT | V--PLAINTI FFS ATTACK ON THE FI NDI NGS
MADE BY CONGRESS | N ENACTI NG THE CTEA
FURNI SHES NO BASI S FOR QUESTIONING I TS
CONSTI TUTI ONALI TY (Answer i ng Pl. Mem Point
IV, pp. 69-81)

CONCLUSI ON

PAGE

11
14



TABLE OF AUTHORI TI ES

Cases

*Burrow G les Lithographic Co. v. Sarony,
111 U.S. 53 (1884) .

Fei st Publications, Inc. v. Rural Tel.
Serv. Co., 499 U S. 340 (1991)

*Ferguson v. Skrupa, 372 U S. 726 (1963)

Fred Fisher Miusic Co. v. M Wtmark & Sons,

318 U S. 643 (1943)

*Har per & Row Publishers, Inc. v. Nation
Enterprises, 471 U S. 539 (1985)

Hodel v. Virginia Surface Mning &
Recl amation Ass’'n, Inc., 452 U S. 264
(1981) e

Kl eppe v. New Mexico, 426 U.S. 529 (1976)

*Pennock & Sellers v. Dialogue, 27 US. (2

Pet.) 1 (1829)

*Schnapper v. Foley, 667 F.2d 102 (D.C
Cr. 1981) Ce e e

Turner Broadcasting Sys.., Inc. v. FCC,
520 U.S. 180 (1997) )

Turner Broadcasting Sys.. Inc. v. FCC,
512 U. S. 622 (1994)

United Christian Scientists v. Christian

Sci ence Bd. of Directors, 829 F.2d 1152

(D.C. Gr. 1987)

*United States v. Carolene Prods. Co., 304

U S. 144 (1938)

*United Video, Inc. v. FCC, 890 F.2d 1173

(D.C. Gir. 1989)

* Cases chiefly relied upon are marked with asterisks.

PAGE

14

7-9

11
11

5, 13

11-12

11-12

6-7

13-14

7-9



PAGE
Wheaton v. Peters, 33 U.S. (8 Pet.) 591 (1834) . . . . 2-3

Constituti onal Provi sions,
Statutes, and Rul es

u.S. Const., art. 1,88,cl.8 ..o 2-7
u.S.Const.,,art. I, 81,cl.7 oL 3
U.S.Const.,art. i, 81 ..o 3
17US.C.8106 . . . . . . . . . . 10
17 U.S.C. 8§301(8) v i e 3
Copyright Act of 1790, 1 Stat. 124 (1790) . . . . .. 3,4
Copyright Act of 1831, 4 Stat. 436 (1831) . . . . .. 3,4
Copyright Act of 1909, 35 Stat. 1075 (1909) . . . .. 3,4
Copyright Act of 1976, 90 Stat. 2541 (1976) . . . .. 3,4
Other Authorities
S. Rep. No. 104-315 (1996) . . .o 12

Richard A. Epstein, The Public Trust Doctrine :
7 Cato J. 411 (1987) .. .o 10




UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ERI C ELDRED, et al.,
Plaintiffs,

Civil Action No.
99-65 (JLG

V.
JANET RENO, in her official
capacity as Attorney Ceneral
of the United States,

Def endant .

N N N N’ e e e e e e e e

REPLY BRI EF ON BEHALF OF THE SHERWOCOD ANDERSON LI TERARY
ESTATE TRUST, THE SHERWOOD ANDERSON FOUNDATI ON,
AVERI CAN SOCI ETY OF COVPOSERS, AUTHORS AND PUBLI SHERS
AMSONG | NC., ASSCCI ATI ON OF AMVERI CAN PUBLI SHERS, | NC.,
BROADCAST MUSI C, I NC., MOTI ON PI CTURE ASSOCI ATI ON OF
AVERI CA, I NC., NATI ONAL MJSI C PUBLI SHERS ASSCCI ATI ON,

I NC., RECORDI NG | NDUSTRY ASSQCI ATI ON OF AVERI CA, AND THE
SONGARI TERS GUI LD OF AMERI CA AS AM ClI CURI AE | N SUPPORT
OF DEFENDANT" S MOTI ON FOR JUDGVENT ON THE PLEADI NGS AND
I N OPPCSI TI ON TO PLAI NTI FFS® MOTI ON FOR JUDGVENT ON THE
PLEADI NGS OR, IN THE ALTERNATI VE, FOR SUMVARY JUDGVENT

By an Order entered on July 14, 1999, the Court
granted the notion of the above-listed amci (the "Amci")

for leave to participate in this action as amci_curiae in

support of the defendant. Pursuant to this authorization,
the Amici supplenent their opening brief ("Amci Br.") with
this reply to plaintiffs’ 90-page nmenorandum ("Pl. Mem").
Like plaintiffs’ conplaint, plaintiffs’ menmorandum
Is a manifesto for a revolution in the constitutional |aw of
copyright. It ignores controlling case | aw and nore than

200 years of copyright history. It relies instead on | aw



review articles, as though they were authoritative sources
of law, and on unsupported argunents of plaintiffs’ counsel.

At bottom plaintiffs’ quarrel is with the policy
choi ces made by Congress in enacting the Copyright Term
Ext ension Act ("CTEA"). Plaintiffs’ menorandum argues at
great length that Congress should have nade a different set
of choices. But it is sinply not the role of this Court to
second- guess the policy choices made by Congress. Under our
constitutional system those choices are for the el ected
menbers of Congress, not for the judiciary.

Plaintiffs’ subm ssion of affidavits attacking the
factual basis for the CTEA is equally m sguided. Under the
wel | -recogni zed presunption of constitutionality, the courts
will not retry the factual foundation for an Act of
Congress. Rather, an Act nust be sustained if it has a

rational basis, which the CTEA unquestionably does.

PO NT |

THE COPYRI GHT TERM ESTABLI SHED BY THE CTEA
IS A"LIMTED TIME" WTH N THE MEANI NG OF THE
COPYRI GHT CLAUSE OF THE UNI TED STATES CONSTI TUTI ON
(Answering Pl. Mem Point |, pp. 23-35)

The plain neaning of the "limted tinmes" provision
of the Copyright Clause is that the termof copyright cannot
be perpetual (see Amci Br. 23-24 & n.35). This limtation
di stingui shed the statutory term of copyright under the
Copyright O ause fromthe perpetual termof the comon | aw

copyright in unpublished works, with which the Franers were



familiar (see Amici__ Br. 6-7, 23-24). See Wheaton v. Peters

33 U.S. (8 Pet.) 591, 657 (1834). The common law copyright
in unpublished works, with its perpetual term, continued to
exist until it was abrogated by the Copyright Act of 1976,
90 Stat. 2572 (1976), 17 U.S.C. § 301(a). !
Dissatisfied with the plain meaning of the
"limited times" provision, plaintiffs proffer what they term
a "better reading” of the provision, under which "a term is
‘limited' if it is for a specified time that cannot be
extended" (Pl. Mem. 32). Plaintiffs' novel reading of the
“limited times" provision is made up out of whole cloth, and
plaintiffs cite no legal authority of any kind that supports
it (see___id. ). Plaintiffs' reading is refuted by the plain
language of the Constitution, because when it was their
intention to do so, the Framers could and did state that no
increase or decrease was permitted. 2
Plaintiffs' newly minted reading of the "limited
times" provision, and their argument that the terms of

existing copyrights cannot be extended, are likewise refuted

! Plaintiffs’ argunent that copyright protection was
limted in scope until 1976 (PI. Mem 9-12) is m sl eading,

anong ot her reasons, because it ignores the continued

i mportance of conmon | aw copyright until that
reply brief generally does not attenpt to cor
plaintiffs’ m staken statenents of copyright

they are irrelevant to the constitutional issues presented.

2 See U.S. Const., art. II, § 1, cl. 7 (President's
compensation "shall neither be encreased nor diminished
during the Period for which he shall have been elected");
id. _art. lll, § 1 (Judges' compensation "shall not be
diminished during their Continuance in Office").

3

date. This
rect
| aw, because



by the history of the Copyright Acts of 1790, 1831, 1909,
and 1976, all of which extended the terns of existing
copyrights (see Amci Br. 9, 11, 13-14, 31-32).° Under the

hol di ng of the Supreme Court in Burrow G les Lithographic

Co. v. Sarony, 111 U S. 53, 57 (1881), this history is

"entitled to very great weight" and, indeed, is "al nost
concl usive" (see Amici Br. 28-29).%

Plaintiffs argue that the prior copyright term
ext ensi ons enacted between 1962 and 1976 nean that the term
established by the CTEA is not a "limted tine" (Pl. Mem
29-30). Again, plaintiffs cite no legal authority in
support of this argunment, but sinply rely on their own
unsupported assertions (see id.). This argunent is also
| acking in nerit, because if the termestablished by the
CTEAis a "limted tine" -- which it clearly is (see Amci
Br. 23-24) -- then it is a "limted time" regardl ess of

whet her it was preceded by other term extensions. ®

3 Plaintiffs try to discount the inportance of the
1790, 1831, and 1909 copyright acts by arguing that they
requi red registration, deposit of copies, and the paynent of
fees (Pl. Mem 84-86). But this is a distinction without a
difference. If, as plaintiffs argue, the "limted tines"
provi sion of the Copyright C ause neans that existing
copyright ternms cannot be extended, then this would be true
regardl ess of the presence or absence of registration,
deposit, and fee requirenents.

4 Plaintiffs cite the Burrow G les case on an
unrelated point (Pl. Mem 7-8), but fail to acknow edge its
hol di ng that copyright history is entitled to "great weight
and is "al nost conclusive."

> Mor eover, the copyright term extensions between 1962

and 1974 were enacted to prevent works fromfalling out of
copyri ght pendi ng Congress’s conprehensive revision of the

4



Plaintiffs argue that the Copyright C ause
provi des that Congress may only exercise its copyright power
to induce the creation of new copyrighted works (Pl. Mem
24-25). As is their wont, plaintiffs cite absolutely no
| egal authority for this proposition (see id.).® The |egal
authorities are directly to the contrary. The Court of

Appeal s in Schnapper v. Foley, 667 F.2d 102, 112 (D.C. Gr.

1981), rejected the argunent that Congress may only exercise
its copyright power when necessary to pronote the creation
of new works (see Amici Br. 34-35). Congress’s broad power
under the Copyright Cause to "pronote the Progress of
Sci ence and useful Arts" includes the power to pronote the
har noni zati on of United States and foreign copyright |aws,
to encourage investnent in existing works, and to provide
for authors’ descendants in a time of |engthening |life spans
(see Amici Br. 36-38).

Plaintiffs argue that copyrights may not be
extended if they have been assigned by the authors (Pl. Mem
33-35). Once again, plaintiffs cite no | egal authority for

their argument, relying instead on a law review article and

copyright | aws, which reached fruition in 1976 ( see Ami Ci
Br. 12-13, 29-30 n.40). Plaintiffs do not dispute this.

6 Fei st Publications, Inc. v. Rural Tel. Serv. Co.,

499 U.S. 340 (1991), which plaintiffs discuss at length (Pl.
Mem 25-27), is not in point. Feist dealt with the
originality required for a copyrighted work, and noted that
"the requisite level of creativity is extrenely |ow, even a
slight amount will suffice." 499 U S. at 345. Feist did
not discuss the "limted tinmes" provision of the Copyright
Cl ause, and does not support any of plaintiffs’ argunents.

5



on the ipse dixit of their counsel (see id.). Plaintiffs’

argunment is contrary to judicial decisions upholding the
validity of copyright assignnments (see Amici Br. 28),

including Fred Fisher Music Co. v. M Wtmark & Sons, 318

U S. 643, 647-59 (1943), in which the Suprenme Court held,
after a careful review of Angl o-Anerican copyright history,
that the right to renew a copyright coul d be exercised by an
assi gnee.

Contrary to plaintiffs’ assertion (Pl. Mem 28,
46, 77-78), the Court of Appeals did not state in United

Christian Scientists v. Christian Science Bd. of Directors,

829 F.2d 1152 (D.C. Gir. 1987), that there is no
justification for extending a subsisting copyright term
That case involved a private act extending the copyright on
a religious work beyond the usual copyright term The Court
of Appeal s expressly found that the purposes of the private
act were religious in nature, rather than "the sort of
econom ¢ incentives normally associated with copyright

| egislation.”"’ 829 F.2d at 1164-65, 1168-69 n.84. The

! It was in support of this finding that the Court of

Appeal s quoted (w thout endorsing) the statenent of Senator
Burdi ck that when the rationale of copyrights is to permt
persons to obtain a reasonable profit fromliterary or
artistic effort, "there is no justification for continuing
copyright beyond its normal term particularly by the use of
a private bill." 829 F.2d at 1164 (quoted at PI. Mem 28).
In this context, Senator Burdick clearly was discussing the
extension of the termof a single copyright owed by a
religi ous organi zati on beyond the "normal term"™ not an
extension of the "normal terni for all copyrights.
Significantly, the Court of Appeals in United Christian
Scientists described the 1976 copyright term extension

6



Court of Appeals therefore struck down the private act as an
establishnent of religion. 829 F.2d at 1159-71. |If, as
plaintiffs argue, the Court of Appeals believed that there
was no justification for extending a subsisting copyright
term the Court of Appeals could have di sposed of the case
on that ground, and woul d have had no need to engage in an
ext ended Establishment C ause anal ysis.

The Suprene Court |ong ago held that the term of
copyright is "subject to the discretion of Congress.”

Pennock & Sellers v. Dialogue, 27 US. (2 Pet.) 1, 16-17

(1829) (Amci Br. 24-25). Plaintiffs fail to address this
precedent and point to nothing that has undercut its
authority. Under this settled principle, plaintiffs’

conpl ai nt must be di sm ssed.

PO NT |

PLAI NTI FFS ARGUVENT BASED ON THE FI RST
AVENDVENT | S CONTRARY TO ESTABLI SHED LAW
(Answering Pl. Mem Point |1, pp. 35-58)

Plaintiffs argue at great length that the CTEA s
extension of the copyright termviolates the First Amendnent
(Pl. Mem 35-58). This argunent is wong as a matter of
established |aw (see Amici Br. 43-44). Because copyrights
protect the author’s expression of an idea but do not

prevent others fromusing the idea itself, the Suprenme Court

Wi t hout any suggestion that it was unconstitutional as
applied to existing copyrights. See 829 F.2d at 1159-60
n. 28.



and the Court of Appeals have held that copyright protection
does not infringe upon First Amendment rights. See, e.qg.

Har per & Row Publishers, Inc. v. Nation Enterprises, 471

U S. 539, 555-60 (1985); United Video, Inc. v. FCC, 890 F.2d

1173, 1191 (D.C. Cir. 1989).°8

Plaintiffs admt (as they nust under Harper & Row

and United Video) that, because of the dichotony between

i dea and expression, the First Amendnent does not limt the

subst anti ve scope of copyright (PI. Mem 51-53). Plaintiffs

argue, however, that the First Amendnment nevertheless limts
the duration of copyright (Pl. Mem 53-55). Significantly,
plaintiffs do not cite any legal authority for this
distinction (see id.), and the distinction is untenable. |If
t he di chotony between idea and expression prevents
copyrights fromviolating the First Amendnent (as Harper &

Row and United Video hold), then this is true no matter what

copyright term Congress adopts, because the Iength of the
copyright termhas no effect on the ideal/expression

di chotony. It follows that the First Anendnent does not
limt Congress’s power to determ ne the appropriate duration
of copyright, and no court has ever held that it does.

Plaintiffs repeatedly argue that the CTEA should

8 In support of their contention that the First

Anmendnent restricts the scope of copyright law, plaintiffs
quote a speech made at the Pennsylvania ratifying convention
(Pl. Mem 50). This speech cannot overrule the contrary
hol di ngs of the Suprene Court and the Court of Appeals in
Harper & Row and United Video.

8



be judged by the First Anendnent internmediate-scrutiny test
applied in Turner Broadcasting Sys., Inc. v. FCC, 520 U.S.

180 (1997), and Turner Broadcasting Sys., Inc. v. FCC, 512

U S 622 (1994) (PI. Mem 37, 38-41, 44-46, 73-74, 81).

This argunent is without nerit because it rests upon the

i ncorrect assunption that copyright lawis to be tested by
First Amendnment standards -- an assunption which is contrary

to both Harper & Row and United Video. Plaintiffs cite no

case that has subjected copyright legislation to the Turner

Broadcasting test, and there is no such case.®

PO NT I1

PLAI NTI FFS ARGUVENT BASED ON THE PUBLI C TRUST
DOCTRI NE | S UNPRECEDENTED AND W THOUT FOUNDATI ON
(Answering Pl. Mem Point |11, pp. 58-69)

Plaintiffs admt that the public trust doctrine
"historically has been applied al nost exclusively in the

context of navigable waters" (Pl. Mem 63; see Anici Br.

° Even if the First Amendnent internediate-scrutiny

test of Turner Broadcasting were applicable to the CTEA --
which it is not -- the CTEA satisfies that test, because it
protects inportant governmental interests unrelated to the
suppressi on of free speech which could not be protected

wi t hout extending the copyright termfor both existing and
future works (Amici Br. 44 n.45). Plaintiffs challenge this
conclusion (Pl. Mem 45-49), but their challenge rests on
the incorrect argunment that copyright legislation is valid
only insofar as it induces the creation of new works ( see p.

5 supra) -- an argunent which ignores the broad scope of
Congress’s power under the Copyright C ause to "pronote the
Progress of Science and useful Arts" -- and on an

i mperm ssi bl e appeal to this Court to overturn the factual
findi ngs made by Congress in enacting the CTEA ( see pp. 11-
14 infra).



41). They do not dispute that the public trust doctrine has
never been applied to property other than real property ( see
Amici Br. 41). And they admt that it is unclear whether
the public trust doctrine even applies to the federal
government (Pl. Mem 65-66; see Amci Br. 41).

Plaintiffs neverthel ess argue that this Court
shoul d hold that the public trust doctrine is a
constitutional principle binding upon the federal governnent
t hrough the nmedi um of the Due Process O ause of the Fifth
Anendnent, and that the doctrine applies to intellectual
property as well as to real property (PI. Mem 64-65, 66-
67). Plaintiffs cite no legal authority for these sweeping
extensions of the public trust doctrine, because there is no
such authority. Instead, plaintiffs rely on a frankly
theoretical law review article based upon an idealized

" 10 These

Lockean concept of the "original position.
argunents mght be appropriate for a law review article, but
they fail to provide any |egal basis for a federal court to
hol d an Act of Congress unconstitutional.

As if this were not enough, plaintiffs’ argument
suffers fromfurther fatal flaws. Plaintiffs argunment

assunmes that nenbers of the public have a vested renai nder

property interest in copyrights that have not yet expired

10 See PI. Mem 64, 66 (citing Richard A Epstein, The
Public Trust Doctrine, 7 Cato J. 411 (1987)).

10



(Pl. Mem 58-59), but no court has ever so held. ™ And
plaintiffs’ argunent assumes that the CTEA will produce no
public benefit (PI. Mem 67-69), which is squarely contrary
to the express findings of Congress in enacting the CTEA

(see Amici Br. 42 and pp. 11-14 infra).

PO NT |V

PLAI NTI FFS' ATTACK ON THE FI NDI NGS MADE BY
CONGRESS | N ENACTI NG THE CTEA FURNI SHES NO
BASI S FOR QUESTI ONI NG I TS CONSTI TUTI ONALI TY
(Answering Pl. Mem Point IV, pp. 69-81)

Plaintiffs seek to overturn the findings nade by
Congress in enacting the CTEA (PI. Mem 69-81). They go so
far as to submt to the Court two affidavits, by Professor
Dennis S. Karjala (PI. Mem Ex. A and Dean Hal R Varian
(PI. Mm Ex. B), which quarrel with sone of the findings
made by Congress.

In maki ng these argunents and submitting these
affidavits, plaintiffs have m staken the proper role of a
federal court in passing upon the constitutionality of an
Act of Congress. As the Suprene Court has enphasized, it is
not the Court’s role to make its own findings of fact on the

I ssues exanm ned by Congress in enacting |egislation. E.qg.,

1 The cases cited by plaintiffs (Pl. Mem 59-60) are
not in point, because they concerned copyrights that had
al ready expired, not copyrights that were still in force.
Even upon the expiration of a copyright, all that happens is
that the statutory rights of the copyright hol der under
Section 106 of the Copyright Act term nate; no property
right in plaintiffs or any other persons is created thereby.

11



Hodel v. Virginia Surface Mning & Reclamation Ass’'n, Inc. ,

452 U.S. 264, 280 n.20 (1981); Kleppe v. New Mexico, 426

U S. 529, 541 n.10 (1976). The only issue for the Court is
whet her Congress had a rational basis for the findings it

made. E.q., Hodel, supra, 452 U S. at 280 n.20; United

States v. Carolene Prods. Co., 304 U.S. 144, 152 (1938). %

Plaintiffs assail Congress’s finding that the CTEA
i's necessary to harnoni ze United States and European Union
copyright laws (Pl. Mem 70-75). This finding was anply
supported by the record before Congress, including the
expert opinion of the United States Copyright Ofice ( see
Amici Br. 16-19). In attacking this finding, plaintiffs
avowedly rely upon the sanme argunents that Congress has
al ready considered and rejected (see PI. Mem 72-73 &

n.25).* In particular, plaintiffs argue that the CTEA

12 Even if the First Amendnent internediate-scrutiny
test were applicable -- which it is not (see pp. 7-9 supra)
-- it would not support plaintiffs’ call for judicial fact-
finding. The Suprene Court has held that, in applying the
i nternedi ate-scrutiny test, "the question is whether the
| egi sl ati ve concl usi on was reasonabl e and supported by
substantial evidence in the record before Congress. In
maki ng that determ nation, we are not to 'reweigh the
evi dence de novo, or to replace Congress’ factua

predictions with our own.’" Turner Broadcasting Sys., lInc.
v. FCC, 520 U.S. 180, 211 (1997) (citations omtted), citing
and quoting Turner Broadcasting Sys., Inc. v. FCC, 512 U. S

622, 665-66 (1994).
13 Indeed, Professor Karjala, one of plaintiffs’

affiants, submtted statenents to Congress in opposition to
the CTEA (Pl. Mem 72-73 & n.25). Plaintiffs repeatedly
cite as authorities academ c opponents of copyright term
ext ensi on such as Professors Jaszi, Karjala, Patry, and

Rei chman (PI. Mem 34, 48-49 n.16, 70, 72-73 & n.25, 76-77,
79 n.26), despite the fact that their views were considered

12



exacerbates differences between United States and European
Uni on copyright laws relating to certain types of works such
as works for hire (Pl. Mem 71-73), an argunment whi ch was
carefully anal yzed and rejected by Congress. See S. Rep

No. 104-315, at 15-17 (1996).

Congress found, on the basis of evidence in the
record before it, that the CTEA woul d encourage the creation
of new works by both individual and corporate copyri ght
owners (Amci Br. 21-22). Plaintiffs attack this finding as
"absurd" based upon their own notions of "conmon sense and
econom cs" (PI. Mem 75-76). dearly, however, Congress had
a rational basis for the contrary finding that it nmade.

Congress found that the CTEA woul d encourage
addi tional investnent in the preservation, enhancenent, and
di stribution of existing copyrighted works ( Anmici Br. 19-
20). Plaintiffs argue that not all copyrighted works are
candi dates for such investnent (Pl. Mem 78-79). But, as
plaintiffs effectively admt el sewhere (see Pl. Mem 86-87),

the Court of Appeals nade clear in Schnapper v. Foley, 667

F.2d 102, 111-12 (D.C. Gr. 1981), that the constitutional
test is not whether each individual application of a
copyright statute furthers the congressional purpose, but
whet her the statute as a whole furthers that purpose.
Plaintiffs argue that Congress gave insufficient

wei ght to what plaintiffs view as the desirability of having

and rejected by Congress (see Anmici Br. 25 n. 36).
13



copyrighted works fall into the public domain at an earlier
date (see PI. Mem 18-20, 46-47). But there was contrary
evi dence before Congress, including testinony by the
Assi stant Secretary of Commerce and Comm ssioner of Patents
and Trademarks (Amici Br. 39). Under our constitutional
system this policy issue is one to be resolved by the
el ected nmenbers of Congress, not by the courts.

In short, the evidence before Congress was nore
than sufficient to satisfy the rational basis test of United

States v. Carolene Prods. Co., supra, 304 U S. at 152.% |t

is not this Court’s function to sit as a "superlegislature"
to weigh the wisdomor rationality of the CTEA. See, e.qg.,
Ferguson v. Skrupa, 372 U. S. 726, 731 (1963). Although

plaintiffs assert that they are not asking the Court to
rewei gh the evidence that was before Congress (PI. Mem 81),
they say in the next breath that the Court should find that
it is "not plausible" that Congress acted for the reasons it
stated (id.). Such a recalibration of the bal ance struck by
Congress is not the proper function of this Court. For this

reason as well, plaintiffs’ conplaint nmust be dism ssed.

4 Indeed, plaintiffs expressly admt this, although

they contend (wongly) that the evidence was insufficient to
satisfy the First Amendnent internediate-scrutiny test (Pl.
Mem 81), which does not apply in any event (see pp. 7-9

supra).
14



CONCLUSI ON

For the reasons set forth above, defendant’s
notion for judgnment on the pleadings should be granted,
plaintiffs’ notion for judgnment on the pleadings or, in the
alternative, for summary judgnent shoul d be deni ed, and
plaintiffs’ Second Arended Conpl ai nt shoul d be di sm ssed.
Dat ed: August 23, 1999

Respectfully subm tted,

GJY M LLER STRUVE
D.C. Bar No. 388733
CHARLES S. DUGGAN
M CHAEL J. EPSTEI N
M CHAEL PURPURA
Davi s Pol k & \War dwel |
450 Lexi ngton Avenue
New Yor k, New York 10017
(212) 450-4192

ARTHUR R M LLER

Areeda Hal |

1545 Massachusetts Avenue
Canbri dge, Massachusetts 02138
(617) 495-4111

Attorneys for Amci Curiae

O _Counsel :

LI SA ALTER

Shukat Arrow Hafer & Wber, L.L.P.
11 West 57th Street

New Yor k, New York 10019

(212) 245-4580

| . FRED KOEN GSBERG

VWiite & Case

1155 Avenue of the Anericas
New Yor k, New York 10036
(212) 819-8806

15



MARVI N L. BERENSON
JOSEPH J. Di MONA

Br oadcast Music, |nc.

320 West 57th Street

New Yor k, New York 10019
(212) 586-2000

M CHAEL J. REM NGTON

Drinker Biddle & Reath LLP
Suite 1100

1500 K Street, N W

Washi ngton, D.C. 20005-1209
(202) 842-8800

FRITZ E. ATTAVWAY

Motion Picture Associ ati on of
Anerica, |Inc.

1600 | Street, N W

Washi ngton, D.C. 20006

(202) 293-1966

PETER L. FELCHER
CAREY R RAMOS
LYNN B. BAYARD
Paul , Weiss, Rifkind,
VWharton & Garri son
1285 Avenue of the Anericas
New Yor k, New York 10019-6064
(212) 373-3000

STEVEN B. FABRI ZI O

Recording I ndustry Associ ation
of America

1330 Connecticut Avenue, N W

Suite 300

Washi ngton, D.C. 20036

(202) 775-0101

JAMES J. SCHWVEI TZER

The Cuneo Law Group, P.C

317 Massachusetts Avenue, N E
Suite 300

Washi ngton, D.C. 20002

(202) 789-3960

16



CERTI FI CATE OF SERVI CE

| hereby certify that on the 23rd day of August,
1999, | caused a copy of the foregoing Reply Brief on Behalf
of The Sherwood Anderson Foundati on, The Sherwood Anderson
Trust, American Society of Conposers, Authors and
Publ i shers, Antong, Inc., Association of American
Publ i shers, Inc., Broadcast Music, Inc., Mtion Picture
Associ ation of America, Inc., National Misic Publishers’
Associ ation, Recording Industry Association of Anmerica, and

The Songwiters Guild of America as Am ci Curiae in Support

of Defendant’s Mdtion for Judgnent on the Pl eadings and in
Qoposition to Plaintiffs’ Mtion for Judgnment on the

Pl eadings or, in the Alternative, for Summary Judgnent to be
served upon the attorneys for the parties as foll ows:

BY HAND DEL| VERY

Ceoffrey S. Stewart, Esqg.
WIlliam G MEl wain, Esq.
Panmel a J. Jadw n, Esq.

Hal e and Dorr LLP

1455 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20004

Co- Counsel for Plaintiffs

BY FEDERAL EXPRESS OVERNI GHT DEL| VERY
AND BY FI RST CLASS NAI L:

Charles R Nesson, Esq.

Law ence Lessig, Esq.

Jonathan L. Zittrain, Esg.

The Berkman Center for Internet & Society
1563 Massachusetts Avenue

Canbri dge, Massachusetts 02138



Janmes B. Lanpert, Esq.

Hal e and Dorr LLP

60 State Street

Bost on, Massachusetts 02109

Co- Counsel for Plaintiffs

BY HAND DELI VERY:

Vincent M Garvey, Esqg.

Joseph W LoBue, Esg.

United States Departnent of Justice
901 E Street, N.W, Room 1060

Washi ngton, D.C. 20004

Attorneys for Defendant

One of the Attorneys for
Am ci_ Curiae




